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MEMORANDA. 

Lord  Lyndkurst  resigned  the  Great  Seal  in  July  1846, 
and  the  same  was  delivered  to  Lord  Cottenham. 

Sir  Frederick  Thesiger^  at  the  same  time,  resigned  the 
Office  of  Attorney-General,  and  was  succeeded  by  Sir 
Thomas  Wilde. 

Sir  Fitzrqy  Kelly,  at  the  same  time,  resigned  the 
Office  of  Solicitor-General,  and  was  succeeded  by  John 
JerviSj  Esquire,  Queen's  Counsel. 

Sir  N.  C.  Tindalj  Chief  Justice  of  the  Common  Pleas, 
died  on  the  6th  of  July  1846,  and  was  succeeded  by  Sir 
Thomas  Wilde,  Knight. 

Sir  John  Jervis,  the  Solicitor-General,  was  thereupon 
appointed  Attorney-General,  and  David  Dutidas^  Esquire, 
Queen's  Counsel,  was  appointed  Solicitor-General. 

Sir  John  Williamsy  one  of  the  Judges  of  the  Queen's 
Bench,  died  in  September  1846,  and  was  succeeded  by 
Sir  William  Erie,  one  of  the  Judges  of  the  Common  Pleas. 

Edward  Vaitghan  Williams,  Esquire,  was  appointed 
Judge  of  the  Common  Pleas. 

In  Trinity  Vacation  1846,  Serjeants  Talfourd  and 
Manning  were  appointed  Queen's  Serjeants;  Serjeants 
Murphy  and  Byles  received  patents  of  precedence,  and 
Joseph  Humphry,  James  Bacon,  Spencer  Horatio  Walpole 

SLwAJohn  Roll,  Esquires,  were  appointed  Queen's  Counsel. 

• 

In  Michaelmas  Term  1846,  Charles  Buller,  Esquire, 
was  appointed  Queen's  Counsel. 


ADDENDA. 

OU^d  ▼.  CMeUy  9  Pamm,  444.,  and  S  Beaoan,  4SSi,  wis  affirmed  by  Lord  LynJOturM, 

1  FkilL  557. 
Mtomey' General  w.  The  Corponiion  ofNeweasUe,  5  Beamm^  907.,  affirmed  by  tbe  House 

of  Lords,  18  Clark  ^  Fin.  408. 
SpoUmg  ▼.  Rudmgf  6  Beaoan,  376.,  was  affirmed  by  Lord  LyntOnurti,  6th  July,  1 846. 
Jhtormey- General  t.  fiicftordt,  6  Beavant  444^  and  8  Beav,  S8a,  has  been  compromtied. 
BwmeU  T.  Foifar,  7  Bsssu  540.,  was  affirmed  by  Lord  CoUenhant^  5th  Dee.  1846. 
^fcAtfr  T.  Ifmimm,  7  Aeoo.  551.,  was  affirmed  1^  Lord  LyndkurMt  86th  Mmrek,  1846. 
TV  Skumer^  Compta^  t.  TV  /HM  &>cie<y,  7  Beso.  593.,  was  affirmed  by  the  House  of 

Lords,  18  CZ.  f  Fm.  485. 
Be  Fender,  8  Beamm,  899.,  was  affirmed  by  Lord  Cotienham.     See  8  PkilL  69. 
TViyfor  ▼.  Ifyd;  8  Benan,  159.,  was  affirmed  by  Lord  Lyndkuni^  85th  JmI^,  1845. 
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ORDERS  IN  LUNACY. 

1st  December^  1845. 

I,  John  Singleton  Baron  Lyndhurst,  Lord   Orden  made 
Higli  Chancellor  of  Great  Britain,  by  virtue  of  of  the  »  &  9 
an  act  of  parliament  passed  in  the  ninth  year  of  ,.^7/'  ^^' 
the  reign  of  Her  present  Majesty,  intituled 
"An  Act  for  the  Regulation  of  the  Care 
and  Treatment  of  Lunatics,"  and  for  the  pur- 
pose of  making  immediate  provision  for  car- 
rying the  same  into  effect,  hereby  order  and 
direct  in  manner  following  j  that  is  to  say :  — 

L 

That  every  report,  made  by  either  of  the  Masters  Reports  of 
.     T  .      1.    1  r  •  Masters  in 

in  Lunacy  as  to  the  lunacy  of  any  person,  m  pursuance  Lunacy  as  to 

*  of  any  direction  iriven  by  the  Lord  Chancellor  under  certificated 

,  ,  .  Lunatics  to  be 

the  provisions  of  the  aboveomentioned  act  of  parlia-  filed  and  con- 

ment  (a),  be,  within  one  calendar  month  from  the  date  ^'"®"* 

thereof,  filed  by  the  clerk  of  the  said  Masters  in  Lunacy 

with  the  secretary  of  lunatics,  and  be  submitted  to  the 

Lord  Chancellor  for  confirmation. 

n. 

That   when    any   such   report  finding   the   person  upon  con- 

therein  named  to  be  a  lunatic  shall  have  been  so  con-  ^f*"^^*®"  ^^ 

report, 

firmed,  either  of  the  said  Masters  do,  from  time  to  time  Master,  witli- 

and  without  any  special  Order  in  the  matter,  enquire  ordeT*to°en- 

and  report,  who  is  or  are  the  heir  or  heirs-at-law  and  quire  as  tot- 
next  of  kin  of  the  lunatic,  and  the  person  or  persons  ' 
who  would  be  entitled  to  his  estate  or  to  shares  thereof^ 

(a)  See  8  &  9  Vict,  c.  100.  t.  05. 
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the  next  of 
kin, 

the  situation 
of  Lunatic, 

Guardian, 


Ret:eive^y 


fortune, 


and  mainte- 
nance. 


Such  enquiries 
may,  if  ex- 
pedient,- be 
commenced 
before  the 
confirmation 
of  the  re  ort. 


Enquiry  as  to 
the  protec- 
tion, care,  and 
management, 
and  the  person 
and  estate  of 
certificated 
lunatit. 


under  the  statutes  for  the  distribution  of  intestates' 
estates,  in  case  he  were,  at  the  date  of  such  enquiry, 
dead  intestate,  to  whom  due  notice  of  attending  the 
Master  in  Lunacy  is  to  be  given ;  and  also  enquire  and 
report,  what  is  the  situation  of  the  lunatic  —  and  the 
nature  of  the  lunacy,  —  and  who  is  the  most  fit  and 
proper  person  to  be  appointed  the  guardian  of  such 
lunatic,  —  and  wlio  is  the  most  fit  and  proper  person 
to  be  appointed  receiver  of  the  estate  of  such  lu- 
natic, —  and  of  what  the  fortune  of  the  lunatic  con- 
sists, —  and  what  is  the  amount  of  income  arising 
therefrom,  — and  in  what  manner,  and  at  what  expense, 
and  by  whom,  and  where,  the  lunatic  has  been  main- 
tained,—  and  whether  any  thing  and  what  is  due,  and 
to  whom,  in  respect  of  such  past  maintenance,  and  to 
whom,  and  out  of  what  fund  arising  from  income  the 
same  ought  to  be  paid,  and  what  is  fit  and  proper  to  be 
allowed  for  the  maintenance  and  support  of  the  lunatic 
for  the  time  past  and  to  come,  regard  being  had  to  the 
circumstances  and  estate  of  the  lunatic,  and  from  what . 
time  such  allowance  should  commence:  Provided  al- 
ways, that  either  of  the  said  Masters  may,  after  such 
direction  given  by  the  Lord  Chancellor  and  before  the 
confirmation  of  such  report  as  aforesaid,  if  it  shall  to 
such  Master  seem  expedient,  commence  and  take  evi- 
dence as  to  all  or  any  of  the  aforesaid  enquiries. 

III. 

That  either  of  the  said  Masters  in  Lunacy  be  at 
liberty,  after  the  confirmation  of  such  report  under  the 
said  act  as  aforesaid,  to  receive  any  proposal  or  conduct 
any  enquiry,  as  to  the  prt)tection,  care,  and  manage- 
ment of  the  person  or  estate  of  the  person  in  such  re- 
port found  to  be  a  lunatic,  and  may  report  thereon  as  to 
such  Master  shall  seem  fit;  but  every  such  report  shall 
be  submitted  for  confirmation,  as  is  done  with  respect 

to  reports  when  made  on  special  reference. 

IV.  That 
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IV.  1845. 

That  every  Receiver  to  be  appointed  under  the  pro-  Receiver  to  ' 
visions  of  the  said  act  or  his  legal  personal  represent-  P?"  accounu 

°      ^  ^      ^  without  spc- 

atives,  as  the  case  may  bC)   do,  from  time  to   time,  cial  order. 

without  any  special  Order  in  the  lunacy  for  that  pur- 
pose, attend  before  one  of  the  Masters  in  Lunacy,  and 
have  an  account  of  his  or  their  receipts  and  payments 
for  and  on  account  of  the  lunatic  and  his  estate  taken 
and  passed,  and  that,  in  taking  and  passing  such  ac- 
counts, the  Master  in  Lunacy  make  unto  the  Receiver 
or  his  legal  personal  representatives,  as  the  case  may 
be,  all  just  allowances,  including  an  allowance  of  his 
and  their  reasonable  and  proper  costs,  charges,  and 
expenses,  and  those  of  the  next  of  kin  of  the  lunatic,  of 
passing  such  accounts.     And  that  the  General  Orders,  The  General 

Orders  re* 

rules  and  regulations,  for  the  time  being,  in  force  with  gpecting  the 

respect  to  the  accounts  of  committees  and  receivers  of  committees 

*^  ....   *""  receiver! 

the  estates  of  lunatics  found  such  by  inquisition  and  of  lunatics 

the  balances  thereon,  shall,  so  far  as  the  same  may  be  jj^Qu^ij^n^o 
applicable,  be  in  force  with  respect  to  the  accounts  of  be  applicable 
receivers  of  the  estates  of  lunatics  under  certificate,  and  lunatics, 
the  balances  thereon. 

V. 
That  either  of  the  Masters  in  Lunacy  may,  from  Master  to 
time  to  time,  determine,  whether  all  or  how  many  and  ^h'^  parTies 
which  of  the  next  of  kin,  or  of  the  heirs  of  any  such  to  attend  him 
lunatic  as  aforesaid,  shall,  unless  at  their  own  costs,  the  estate. 
attend  before  the  Masters  in  Lunacy  on  any  proceed- 
ings in  the  lunacy ;  and  that  no  other  of  such  parties 
shall  be  allowed  costs  out  of  the  estate,  unless  by  Special 
Order  for  that  purpose. 

VL 

That  either  of  the  Masters  in  Lunacy  be  at  liberty,  Separate  re- 
from  time  to  time,  and  at  the  request  of  any  party  or  {Jj^jg  ^j 

a  2  otherwise,  special  cir- 
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cumstanccs 
stated. 


Protection, 
&c.  to  con- 
tinue six 
months  afler 
discharge  of 
certificated 
lunatic. 


Fees  receiv- 
able for  busi- 
ness under 
the  8  &  9 
Vki.  c.  100. 


Fees  to  be 
paid  into 
Court  to  fee 
fund  account. 


Otherwise,  to  make  separate  reports  or  a  separate  re- 
port, and  to  state  any  circamstances  as  to  the  subject 
matter  of  the  report  specially,  as  he  shall  think  fit. 

VII. 

That  the  protection,  care,  and  management  of  the 
person  and  estate  of  every  such  lunatic  as  aforesaid, 
shall  continue  for  six  months,  after  such  person  shall 
cease  to  be  detained  as  a  lunatic  upon  an  Order  and 
Certificates  or  Order  and  Certificate,  as  the  case  may 
be,  unless  the  Lord  Chancellor  shall,  in  any  case,  by 
Order  in  the  particular  matter,  otherwise  direct. 

VIII. 

That  until  further  Order,  the  clerks  to  the  Masters 
in  Lunacy  and  the  secretary  of  lunatics,  take  and  re- 
ceive, for  the  business  done  under  the  said  Act,  the  like 
fees  to  those  for  the  time  being  received  and  taken  by 
them,  respectively,  for  the  like  business,  under  or  by 
virtue  of  the  Act  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  her  present  Majesty  (a),  intituled  ^^  An  Act 
to  alter  and  amend  the  Practice  and  Course  of  Proceed- 
ing under  Commissions  in  the  nature  of  Writs  de 
Lunatico  Inquirendo  ;  "  and  that  all  fees  so  taken  and  re- 
ceived be,  once  in  every  month,  paid  into  the  Bank  of 
England  to  the  credit  of  the  Accountant-General  of  the 
Court  of  Chancery  to  the  account  entitled,  **The 
Suitors'  Fee  Fund  Account,"  together  with,  and  as  part 
of  the  fees  payable  under  the  said  last-mentioned  Act, 
and  be  applied  as  part  of  such  last-mentioned  fees. 

LYNDHURST,  C. 


(a)  See  Ordinet  Can.  S28« 
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ORDER  OF  COURT,  {a) 

S  1st  JanuafT/y  1846. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Hotiourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  Her  pre-  s&4Ftct, 
sent  Majesty,  intituled,  "An  act  for  facili- 
tating the  administration  of  Justice  in  the 
Court  of  Chancery,"  and  of  an  act  passed  in 
the  fifth  year  of  the  reign  of  Her  present  4  &  5  vht. 
Majesty,  intituled,  "An  act  to  amend  an 
act  of  the  fourth  year  of  the  reign  of  her  pre- 
sent Majesty,  intituled,  *  An  act  for  facili- 
tating the  administration  of  Justice  in  the 
Court  of  Chancery,' "  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct :  — 

That  in  every  case,  \n  which  a  party  shall  have  been  Where  party 
brought  up  to  this  Court  by  virtue  of  any  writ  of  habeas  ^^P^  "^ 

(luly  corpus,  nnd 
(4)  Reg.  Lib.*  1845.  B.  fo.387 
a  3 
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matter  not 
(libposed  of, 
a  new  writ 
may  issue 
without  fee. 


duly  issued  from  the  office  of  the  Clerks  of  Records  and 
Writs  of  the  High  Court  of  Chancery,  and,  by  reason 
of  the  pressure  of  other  business  or  from  any  other 
cause,  the  hearing  of  the  cause  or  matter  in  which  such 
party  is  concerned  shall  have  been  postponed  to  a 
future  day,  a  new  writ  of  habeas  may  be  issued  for  such 
future  day,  if  the  Court  shall  so  direct,  without  pay- 
ment of  any  fee. 

Lyndhurst,  C. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 

J.  L.  Knight  Bbuce,  V.  C. 

James  Wigram,  V.  G 
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ORDER  OF  COURT,  (a) 

March  4th,  1846. 

Whereas,  by  an  Act  of  Parliament  made  and  Forms  and 
passed  in  the  Session  of  Parliament  held  in  feJ^^  under 
the  eighth  and  ninth  years  of  the  reign  of  ^ctJ^&T' 
Her  present  Majesty,  intituled,  "  An  act  to  ^^^  ^*  ^^)- 
alter  and  amend  an  act  passed  in  the  third 
and  fourth  year  of  the  reign  of  Her  present 
Majesty  Queen  Victoria,  intituled,  *  An  act 
to  enable  the  owners  of  settled  estates  to  de- 
fray the  expenses  of  draining  the  same  by 
way  of  mortgage,"*  it  was,  amongst  other 
things,  enacted  (6),  That  for  simplifying  the 
proceedings  under  the  said  Act,  and  rendering 
the  same  inexpensive,  it  should  be  lawful  for 
the  Lord  High  Chancellor,  with  the  assist- 
ance of  the  Master  of  the  Rolls,  from  time  to 
time,  to  make  such  Orders  and  provisions  as 
he  might  think  proper,  for  the  facilitating  the 
mode  of  application  to  the  Court,  and  of  the 
proceedings  before  the  Master  or  otherwise : 
And  whereas  The  Right  Honourable  John 
Singleton,  Lord  Lyndhurst,  Lord  High 
Chancellor  of  Great  Britain,  has  with  the  as- 
sistauce  of  the  Right  Honourable  Henrt, 
Lord  Langdale,  Master  of  the  Rolls,  and  for 
the  purposes  in  the  said  act  mentioned,  thought 
proper  to  make  the  following  Orders  and 

Provisions. 

(a)  Reg.  Lib.  1845.  B.  fo.56l.         (b)  See  section  li. 

a  4 
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Tenant  for 
life  may  pre- 
sent petition. 


Form  of 
Petition. 


Title  of 
Petitioner. 


Provisions.  Now,  therefore,  it  is  ordered, 
by  his  Lordship  the  Lord  High  Chancellor, 
with  the  assistance  of  his  Lordship  the  Master 
of  the  Rolls  :  —  That  all  applications  made  to 
this  Court  pursuant  to  the  said  Act,  and  all 
Proceedings  to  be  had  thereunder,  shall  be 
made  and  conducted  in  the  manner  directed 
by  the  several  Orders  and  Provisions  herein- 
after  set  forth  ;  viz. 

I. 

Any  person  entitled  to  land  within  the  meaning  of 
the  said  act,  may  present  to  the  Lord  Chancellor  or  to 
the  Master  of  the  Rolls,  a  petition  in  the  form  herein- 
after set  forth,  with  such  variations  as  the  nature  and 
circumstances  of  the  case  may  require. 

{Form  of  Petition.) 

In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  66.), 

To  the  Right  Honourable  The  Lord  Chancellor,  or 
The  Right  Honourable  The  Master  of  the  Rolls. 

The  humble  petition  of  ^.  B. 

Sheweth, 

That  the  lands  herein-after  mentioned,  viz.  [S^c,  SfC,'] 

are  now  vested  in  your  Petitioner,  as  tenant  for  life,  [or 

otherwise  in  some  other  character  desaibed  in  the  Act^^ 

and  that  your  Petitioner  claims  to  be  entitled  to  make 

permanent  improvements  in   the  said  lands,  by   such 

means  as  are  in  the  said  Act  mentioned,  and  to  cause 

the  expense  of  making  the  same  to  be  made  a  charge  on 

the  inheritance  of  the  said  lands  under  the  provisions 

of  the  said  Act* 

Tlittt 
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That  the  said  lands  are  in   the  actual  occupation        1846* 
of  C.  Z).,  who    hath    consented    in   writinir   to    this  ^y^^""^^^ 

°  Consent  of 

application.  occupier. 

Your  Petitioner  therefore  prays,  That  your  Peti-  Prayer, 
tioner  may  be  at  liberty  to  make  permanent 
improvements  in  the  said  lands,  by  the  means 
in  the  said  Act  mentioned  or  some  of  such 
means,  and  to  cause  the  expense  of  making  such 
improvements  to  be  made  a  charge  on  the  in- 
heritance of  the  said  lands,  under  the  provisions 
of  the  said  Act,  or  that  your  Lordship  will  make 
such  other  Order  in  the  premises  as  to  your 
Lordship  shall  seem  meet. 

And  your  Petitioner,  4*^. 

(Signed)  J.  B. 
I  hereby  consent  to  this  petition. 

(Signed)  C  2).,  occupying  tenant  of  the 
lands  sought  to  be  improved. 

IL 

The  Petitioner,  in  any  such  petition  presented  to  the  Attaching  pr- 
Lord  Chancellor,  is  to  mark  the  same  at  or  near  the  top  chnncdlor"**^ 
or  upper  part  thereof  with  the  name  of  one  of  the  Vice-  Court.* 
Chancellors. 

in. 

The  Master  of  the  Rolls,  in  the  case  of  any  such  Court  may 
petition  presented  to  him,   and   the  Vice  Chancellor  on  petUkIn' 
with  whose  name  any  such  petition  presented  to  the  vithout  tmy 
Lord  Chancellor  shall  be  marked,  may,  upon  consider- 
ation of  such  petition,  and  without  any  attendance  of 
counsel,  solicitor,  or  petitioner  thereon,  if  he  shall  so 
think  fit,  make  an  Order  on  such  petition  to  the  effect 
following,  or  to  such  other  like  effect,  with  such  varia- 
tions as  the  nature  and  circumstances  of  the  case  may 
require. 

{Form 
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Form  of 
Order. 


Date 


{Form  of  Order.) 

In  the  matter  ofi  4^c. 

and 
In  the  matter  of  the  Act  '(8  &  9  Vicl. 
c,  5^.)i  Sfc. 


Reference  to 
Master  to 
enquire  as  to 

title  of  Pe- 
titioner^ 


consent  oi 
occupier,' 


what  persons 
interested. 


Petitioner  to 
lay  proposals 
before  Master, 


who  is  to  en- 
quire if  the 
proposed  im- 
provements 
are  within  the 
act; 

and  the  ex- 


Upon  consideration,  &c.  of  the  petition,  &c.,  it  is  or- 
dered, that  it  be  referred  to  the  Master  in  rotation  to 
enquire  and  state  to  the  Court,  whether  the  Petitioner 
is  entitled,  in  possession,  to  the  lands  in  the  petition 
mentioned,  or  any  and  which  of  them,  within  the  mean- 
ing of  the  said  Act  of  Parliament,  and  whether  the 
said  lands  are  in  the  actual  occupation  of  C  Z).  in  the 
said  petition  named,  and  if  so,  under  what  title ;  and 
whether  the  said  C  Z).  has  consented  in  writing  to  the 
said  petition,  and  to  the  improvements  proposed  to  be 
made  under  the  provisions  of  the  said  Act.  And  if  the 
Master  shall  find  that  the  Petitioner  is  so  entitled,  and 
that  the  said  C.  Z).  is  in  such  occupation,  and  has  so 
consented,  let  the  Master  further  enquire  and  state  to 
the  Court,  what,  if  any,  other  persons  or  person  are  or 
is  entitled  to,  or  interested  in,  the  said  lands,  or  any  of 
them  in  remainder  or  reversion,  or  by  way  of  mortgage, 
charge,  or  otherwise;  and  the  Petitioner  is  to  be  at 
liberty  to  lay  before  the  Master  proposals  for  making 
permanent  improvements  in  the  said  lands,  by  any  such 
means  as  are  in  the  said  Act  mentioned,  and  to  set 
forth,  in  such  proposals,  the  nature  and  extent  of  such 
improvements,  and  the  estimated  expense  thereof,  and 
the  estimated  value  of  the  permanent  improvements 
proposed  to  be  made :  And  the  Master  is  to  enquire 
and  state,  whether  such  proposed  improvements  are 
permanent  improvements  within  the  meaning  of  the 
said  Act ;  and  if  so,  what  will  be  the  expense  of  making 

the 
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the  samet  and  what  will  be  the  value  of  such  permanent       1846. 
unprovements.  and  whether  it  will  be  beneficial  to  all     ^^*^^^^ 

,  ,  .  pense  and 

persons  interested  in  the  said  lands,  that  such  perma-  value  thereof; 

™,«  iu^.^  should  b.  n»de  .».»  fte  pro™i»»  S^S" 

of  the  said  Act.     And  the  Master  is  to  require  such  Evidence  and 

evidence  to  be  produced  ^before  him,  and  if  he  shall  *^^^J^ 

think  proper,  is  to  cause  such  surveys  of  the  said  lands 

to  be  made,  as  shall  appear  to  him  to  be  necessary,  to 

enable  him  to  make  a  satisfactory  Report  on  the  matters 

hereby  referred  to  him. 

IV. 

The  Master  to  whom  the  said  reference  may  be  made  The  enauiry 

is  to  require  proof  of  the  deed,  will,  or  other  instrument  iiJn\ted\o  in- 

under  which  the  Petitioner  claims  to  be  entitled  to  the  surumentun- 

land,  and  of  the  manner  in  which  the  Petitioner  claims  petitioner 

tide  under  the  same^  but  he  is  not  otherwise  to  require  ci*ii°s* 

proof  of  the  title  to  the  land. 

ft 

V. 

The  Master,  if  he  shall  think  it  necessary  for  the  due  Master  may 
prosecution  of  the  reference,  may  direct  the  Petitioner  of  notioTof^ 
to  serve  any  other  person  interested  in  the  land,  with  proceedings 
notice  of  the  proceedings ;  and  such  person,  so  served,  Ses^intcr-'^"  * 
may  afterwards  attend  such   proceedings  as  a  party  ^^^d. 
thereto;   but  if  such  person,   being  so  served,  shall 
decline  or  neglect  to  attend  pursuant  to  such  notice,  the 
Master  may  proceed  in  his  absence,  and  he  is  to  state 
the  same  in  his  report. 

VI. 

The  Master  is,  during  the  reference,  to  be  at  liberty  Master  may 

to  apply,  by  note  in  writing  to  the  Judge  by  whom  the  *PP'7 1^*". 

Order  was  made^  for  any  special  directions,  or  for  leave  tions,  and 

to  state  any  special  circumstances,  touching  the  matters  JiJ^cumsSnccs 
referred  to  him ;  and,  if  he  shall  receive  any  such  special 

directions. 


xxu 
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directions,  or  such  leavei  he  is  to  state  the  same,  and  his 
proceeding  thereon,  in  his  report. 


VII. 


Proceedings  Th£  proceedings  upon  the  reference  are  to  be  con- 
ducted accord-  ducted  according  to  the  general  rules  and  orders  of  the 

ing  to  the 

practice  in  ,         ^    , 

Chancery.  these  Orders. 


Court  of  Chancery,  so  far  as  they  are  consistent  with 


VIII. 
Report  to  be         The  Master's  Report  is  to  be  filed  in  the  Report 

filed.    .  g^a^ 

Office. 


IX. 


Any  party 
interested 


Any  person  interested  in  the  land  is,  within  fourteen 
may™^hin  ^^7^  a^er  the  filing  of  the  Report,  to  be  at  liberty  to 
fourteen  days,  petition  the  Lord  Chancellor,  in  case  the  reference  was 
view  report,     made  by  him  or  any  Vice  Chancellor,  or  the  Master  of 

the  Rolls,  in  case  the  reference  was  made  by  him,  that 

such  Report  may  be  reviewed. 

X. 

Ju(fge  may  If  such  petition  shall  be  presented,  the  Judge  by 

either  dispose    ^[jom  the  reference  was  made  is  to  take  the  same  into 
thereof, 

his  consideration ;  and,  if  he  shall  so  think  fit,  he  may 

dispose  thereof,  either  by  dismissing  the  same,  or  by 

referring  the  matter  back  to  the  Master  with  or  without 

special  directions. 


or  direct  at- 
tendance and 
argument. 


XI. 

The  Judge  considering  such  Petition  that  the  Master's 
Report  may  not  be  confirmed,  may  direct  any  person 
interested  to  attend,  and  may,  if  he  shall  think  it  neces- 
sary, but  not  otherwise,  direct  the  same  to  be  argued 
by  counsel  in  open  Court  or  otherwise. 

XII.  If 
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If  a  reference  back  to  the  Master  is  made^  the  pro*   On  reference 
ceedmgs  are  to  be  as  on  the  original  reference.  hJ'gs^to  be  nT*' 

on  originul 
•y-TTT  reference. 

Ip  no  Petition  that  the  Report  may  be  reviewed  is   After  fourteen 
presented,   the  person  who  has  obtained  the  Report  tionmay  be 
may,  after  the  expiration  of  fourteen  days  from  the   presented  for 

-,,  i»    •       Ti  .  .        r       •  c  the  confirma- 

nlmgot  the  Report,  present  a  petition  for  its  confirm-  tion  of  report, 
ation,  and  for  leave  to  make  the  proposed  improvements  ""^^  for  con- 

'  .  .  sequeniinl 

under  the  provisions  of  the  act :  and  such  petition  may   directions. 
be  in  the  form  hereinafter  set  forth,  with  such  variations 
as  the  nature  and  circumstances  of  the  case  may  require. 

(Form  of  Petition.)  Form  of  such 

In  the  matter  of,  8fc.  P'"'"^"- 

and 
In  the  matter  of  the  act  (8  &  9  Vict.  c.  56.)  SfC. 

To  the  Right  Honourable  the  Lord  Chancellor  or 
the  Right  Honourable  the  Master  of  the  Rolls. 
The  humble  Petition  of,  Sfc. 
Sheweth, 
That  in  pursuance  of  an  order  made  in  this  matter, 
bearing  date  the  day  of  Mr.  , 

the  Master  to  whom  the  said  matter  was  referred,  has 
made  his  Report,  bearing  date  the  day  of 

and  for  the  reasons  therein  stated  has  found  \here  state 
ike  Master^sjlnding], 

That  the  said  Report  has  been  filed  in  the  Report 
Office  of  this  Court,  and  that  no  special  application  has 
been  made  to  review  the  same. 

Your  Petitioner,   therefore,   humbly  prays   your 
Lordship,  that  the  said  Report  may  be  confirmed 
absolutely,  and  that    your   Petitioner  may  be 
authorized  to  make  such  permanent  improve- 
ments 


What  order 
may  be  made 
thereon. 
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ments  as  are  certified  in  the  said  Report^  under 
the  pirovisions  of  the  said  act. 

XIV. 

On  the  presentation  of  such  last-mentioned  Petition, 
the  Judge  by  whom  the  reference  was  made  is  to  con- 
sider the  same,  and  is  to  dispose  thereof  by  confirming 
the  Report  and  giving  the  permission  asked,  or  by  re- 
ferring the  matter  back  to  the  Master,  or  by  dismissing 
the  Petition,  or  otherwise,  as  the  justice  of  the  case  may 
require. 


XV. 

Attendance  On  the  consideration  of  such  last-mentioned  Petition 

of  parties  and      t       t    i  •        i  i  o    i 

argument  may    ^"e  Judge  may  require  the  attendance  of  the  persons 

^V^^H^°        interested ;  and,  if  he  shall  think  it  necessary,  but  not 

otherwise,  may  direct  the  matter  to  be  argued  by  counsel 

in  open  Court  or  otherwise. 

XVI. 

Form  of  order        The  Order  confirming  the  Report  may  be  in  the 
report.    ^        ^°""  following,  with  such,  if  any,  variations,  as  the 

nature  and  circumstances  of  the  case  may  require. 


Recitals. 


{Form  of  Order.) 


Date 


In  the  matter  of 

and 
In  the  matter  of  the  act  (8  &  9  Vici.  c.  56.)  S^c. 
Whereas  did  on  the 

day  of  prefer  his  Petition  to  the  Right 

Honourable  ,  thereby  setting  forth, 

and  praying,  that  he  might  be  at  liberty  to  make  per- 
manent improvements  in  the  lands  therein  mentioned, 
under  the  provisions  of  the  said  act;  and  thereupon, 
his  liOrdsbip,  on  consideration  of  the  matter  of  the  said 

petition, 
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petition,  did,  by  his  order,  dated  the  1846. 

day  of  ,  refer  it  to  the  Master  to  make     ''-^^^^-^ 

the  inquiries  therein  mentioned;  and  in  pursuance  of 
the  said  order,  the  said  Master  has  made  his  report, 
dated  the  day  of  ,  and  the 

said  report  was  duly  filed  in  the  Report  Office,  on  the 

day  of  ,  and  no  application  has 

been  made  that  the  same  may  not  be  confirmed  :  And 
the  said  A.  B.  doth  now,  by  his  petition,  pray  that  the 
same  may  be  confirmed,  and  that  he  may  be  at  liberty 
to  make  such  permanent  improvements  as  are  specified 
in  the  said  report,  under  the  provisions  of  the  said  act. 
His  Lordship,  on  consideration  of  the  matter  of  the 
said  petition   and   of  the   said  Master's   report,  doth 
hereby  order,  that  the  said  report  be  confirmed,  and  Confirmation, 
that  the  said  Petitioner  be  at  liberty  to  make  such  per-  liberty  to 
manent  improvements  in  the  said  lands,  as  are  in  the  ^rovemems!" 
said  report  mentioned,  under  the  provisions  of  the  said 
act. 

XVII. 

The  Master  by  whom  the  Report  was  made  may,  Master's  ccr- 
upon  production  to  him  of  the  order  confirming  the 
same  and  giving  leave  to  make  the  improvements, 
deliver  to  the  party  who  has  obtained  such  order,  a 
certificate,  to  the  effect  and  in  the  form  herein-after 
stated,  with  such  variations  as  the  nature  and  circum- 
stances of  each  case  may  require. 


tificate. 


{Form  of  Certificate.)  l^'^Zf  ^*''" 

Date 

In  the  matter  of 
and 

In  the  matter  of  the  act  (8  &  9  Vict, 
c.  56.)  &c. 

Whereas 
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Certificate 
that  person 
advancing 
the  money 
Mrill  be  en- 
titled to  a 
charge  on  the 
inheritance. 


Whereas  [Recite^  1st.  the  Order  of  Reference  s 

2d.  the  RepoH  ; 

Sd.  the  Order  confirming  the  Report^ 
and  authorising  the  improve^ 
menis  to  be  made  ;] 

Now,  thereForey  I,  the  said  Master^  in  pursuance  of 
the  said  Act,  do  hereby  certify,  that  any  person  advanc- 
ing money  for  making  the  said  permanent  improvements 
specified  in  my  said  Report,  will,  upon  its  being  made  to 
appear  to  me  that  such 'money,  to  the  amount  specified 
in  my  said  Report,  has  been  fully  expended  in  making 
the  said  improvements,  or  in  paying  the  expense  of  ob- 
taining the  authority  of  this  Court,  become  and  be  en- 
titled to  a  charge  on  the  inheritance  of  the  land  for  the 
repayment  of  the  money  advanced,  with  interest ;  but 
such  charge  is  to  be  subject  to  the  terms  and  conditions 
provided  by  the  said  Act ;  and  before  the  same  can  be- 
come effective,  the  amount  of  money  expended  as  afore- 
said is  to  be  stated  by  me  by  way  of  endorsement  on 
this  Certificate. 


XVIII. 
Certificate  to         SucH  Certificate  is  to  be  made  in  duplicate,  and  one 

cateanTfiVed     *^^Py  ^^^^^^^f  ^^  to  be  filed  in  the  Report  Office,  and  the 

other  copy  thereof  is  to  be  delivered  to  the  party. 


XIX. 


Subsequent  UpoN  the  application  of  any  party  to  whom  such 

ther"moncy  "     Certificate  may  have  been  granted,  the  Master  may  en- 
has  been  bonti    quire,  what  sums  of  money  have  been  bondjide  and  truly 

fide  expended.  i  j  •  i  •  i  ^   •  .     • 

expended  m  makmg  such  permanent  improvements  m 

the  said  land,  as  are  mentioned  and  certified  to  be 
proper  in  his  said  Report,  and  in  defraying  such  ex- 
penses as  are  in  the  said  Act  mentioned,  and  upon  what 
terms  as  to  interest  and  repayment  by  instalments  the 

money 
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money  was  advanced ;  and  the  Master,  having  duly  en-        1846. 
quired  into  the  matter  and  being  satisfied  by  proper  evi-  i»/^*Y"^^ 
dence,  may  make  an  endorsement  on  the  said  Certificate,  dorsement 
to  the  eflTect  and  in  the  form  hereinafter  set  forth,  with  certificate" 
such  variations  as  the  nature  and  circumstances  of  each 
case  may  require. 

(Form  of  Endorsement,)  Form  of  en- 

dorsement. 

Whereas  it  has  been  alleged  before  me,  that  the  sum 
of  £  ,  being  the  whole  [or  part]  of  the  sum  of 

£  ,  mentioned  in  my  Report  recited  in  the  within 

Certificate,  has  been  expended  in  making  such  improve- 
ments and  paying  such  expenses  as  are  therein  men- 
tioned ;  I  have,  pursuant  to  the  liberty  given  to  me  by 
the  said  Act,  enquired,  what  expenses  have  been  incurred 
in  and  about  the  application  to  the  Court,  and  making 
the  necessary  surveys,  valuations,  and  estimates,  and  also 
what  sums  of  money  have  been  actually  expended  in  such 
improvements;  and  evidence  as  to  such  expenses  hath 
been  laid  before  me,  and  I  have  duly  considered  the 
same ;  and   I  do  hereby  state  and  certify,  that  it  hath   Certificate  of 

been  made  to  appear  to  me,  that  the  sum  of  £  sums  having 

'  *^  been  ex- 

hath  been  fully  expended  in   manner  aforesaid,  in  such  pended. 

expenses  as  aforesaid,  and  the  sum  of  £  for 

improvements  by  drainage,  warping,  irrigation,  or  em- 
bankment, and  the  sum  of  £  for  improvements  by 
the  erection  of  buildings.  And  I  do  hereby  further  certi- 
fy, that  the  said  several  sums  amount  in  the  whole  to 
the  sum  of  £  ,  and  that  the  same  was  [or  were] 
advanced  on,  ^c.  [or  at  suck  several  times^  and  in  the 
several  sums  hereinafter  set  forth ;  viz.  SfcJ] ;  and  that 
such  several  sums  are  to  .be  repaid,  with  interest  after 
the  rate  of  per  centum  per  annum  by  such 
equal  annual  instalments  as  are  hereinafter  mentioned, 
viz.  4*^.  Sfc. 

Vol.  VIII.  b  XX.  The 
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1846.  XX. 

Endorsement  The  endorsement  is  to  be  made  in  duplicate,  and  one 
^hiDllcate  and  ^^PX  ^^^creof  is  to  be  written  on  the  party's  Certificate, 
filed.  and  delivered  to  him ;  the  other  is  to  be  filed  and  an- 

nexed to  the  copy  of  the  Certificate  filed  in  the  Report 
Office. 


XXI. 

A|)peal  to  the        All  Orders  made  by  the  Master  of  the  Rolls  or  any 
Lord  Chan-       Vice-Chancellor  are  subject  to  be  discharged  or  varied 

by  the   Lord   Chancellor  on   petition  to  him  for  that 


c 


purpose. 

Lyndhurst,  C. 
Langdale,  M;  R. 
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1842. 


The  following  Regulations  as  to  Petitions  under 
Acts  for  sale  of  Property,  &c.,  contained  in  a 
Letter  from  the  Lord  Chancbllob  to  the 
Senior  Registrar,  dated  the  1 2th  of  February^ 
1842,  was  notified  in  the  Registrar's  Office. 

In  all  petitions  ander  acts  of  parliament  for  sale  ot 
property  for  public  purposes,  when  the  purchase  money 
is  directed  by  the  act  to  be  paid  into  the  Court,  the 
petitioners  claiming  to  be  entitled  to  the  money  so  paid 
in,  must,  in  addition  to  the  usual  affidavit  verifying 
their  title,  make  oath,  *^  That  they  believe  they  have  a 
good  title,  and  are  not  aware  of  any  right  in  any  other 
person,  or  of  any  claim  made  by  any  other  person  to  the 
sum  of  jf  ,  in  the  petition  presented  by  them 

in  this  matter  mentioned,  or  any  part  thereof."  (a) 

(a)  See  the  general  rule  of      Market    Improvement    Act,    2 
the  Exchequer  on  this  subject,      Younge  ^  Jervii,495. 
stated  in  the  case  of  the  Fleet 


Vox.  vm. 


REPORTS 


ow 


CASES 


ARGUED  AND  DETERMINED  jg^^^ 

IN 

THE  ROLLS   COURT. 


LUCAS  V.  PEACOCK.  £'^-^y\ 

March  S3. 259 
26. 

THE  parties,  with  the  authority  of  the  Court  (there  Parties  agreed 
being  infants  interested),  agreed  on  a  compromise  a^XSnd"*" 
of  the  suit,  by  the  terms  of  wliich,  sanctioned  by  an  that  the 

,  *•    COStSy 

order  charges,  and 
ezpences,  as 
between  solicitor  and  client,*'  should  be  paid  out  of  the  fund.  Held  that  the  Taxing 
Master  ought  to  treat  the  suit  as  properly  constituted,  and  ought  not,  in  the  taxation, 
to  consider,  whether  Defendants  having  interests  similar  to  the  Plaintiffs  should  have 
been  made  co-Plnintiffs,  and  tccondij/f  that  if  any  of  the  parties  entering  into  the 
compromise  intended  to  challenge  the  propriety  of  the  constitution  of  the  suit,  they 
ought  to  have  distinctly  stated,  and  have  provided  for  it  in  the  agreement. 

Observations  on  the  imperfect  mode,  m  practice,  in  which  solicitors  are  remu- 
nerated for  their  services. 

By  the  practice  of  the  court,  solicitors  arc  oflcn  not  paid  at  all,  or  very  ill  paid, 
for  very  important  services,  and  therefore  they  ought  not  to  be  deprived  or  any 
lawful  fees  which  the  practice  warrants,  upon  the  notion  that  the  business 
charged  may  have  been  of  no  practical  benefit.  Thus,  where  a  solicitor  acts  for  a 
Plaintiff  and  for  some  Defendants,  he  is  entitled  to  charge  such  Defendants  for  the 
Plaintiff's  warrants  served  on  his  clients  the  Defendants,  and  for  attendance  thereon, 
and  for  separate^copies  of  the  proceedings. 

Whether  the  retainer  of  counsel  in  a  cause  ceases  upon  his  being  appointed 
Qaeen*s  counsel,  qitare. 

Costs  of  a  case  laid  before  counsel  as  to  a  supplemental  bill,  and  costs  of  a  con- 
sultation between  a  new  junior  and  the  former  junior  who  had  been  promoted* 
allowed  in  a  taxation  as  between  solicitor  and  client. 

Vol.  VIII.  B 
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order  of  July  1842,  it  was  referred  to  the  Master  to  tax 
the  costSf  charges  and  expences  of  the  Plaintiffs  and  De- 
fendants of  these  suits^  and  of  and  relating  to  the  agree- 
ment, &c.  and  consequent  thereon,  as  between  solicitor 
and  client^  and  which  were  to  be  paid  out  of  the 
sum  of  4f517L  45.  Sd^  reduced  annuities  standing  in 
Court.  The  costs  of  the  Plaintiffs  were  to  be  paid  to 
Mr.  Haverfield,  their  solicitor,  and  the  costs  of  the  De- 
fendants, Christopher  Lucasy  Harry  Vernon  Jjucas^  and 
Fanny  Salmon^  were  also  to  be  paid  to  Mr.  Haverfieldf 
their  solicitor. 


Mr.  Ha'oerfield  accordingly  took  in  his  bills  for  tax- 
ation, both  as  against  the  Plaintiffs  and  as  against  the 
Defendants  for  whom  he  had  been  thus  concerned. 


The  bills  were  taxed,  and  the  case  came  before  the 
Court  upon  two  petitions  for  the  reviewing  the  Master's 
taxation,  under  the  following  circumstances :  — 

The  suit  had  been  instituted  against  several  DefendoDts 
for  the  administration  of  an  estate.  Chjistopher  Lucas 
and.  Hairy  Vernon  Lucas^  a  person  of  unsound  mind, 
whose  interests,  it  was  stated,  were  similar  to  those  of 
the  Plaintiffs,  had  been,  under  the  advice  of  counsel, 
made  Defendants.  Mr.  Haverfield  acted  as  solicitor 
both  for  the  Plaintiffs  and  for  these  two  Defendants ; 
the  other  Defendants  were  represented  by  a  separate 
solicitor.  The  cause  proceeded  to  a  decree  and  refer- 
ence to  the  Master,  and  in  the  course  of  the  proceed- 
ings, Mr.  Haverjkld  acted  for  the  Plaintiffs  and  the 
two  named  Defendants  separately  and  distinctly,  and  in 
the  same  way  as  if  they  had  been  represented  in  the 
cause  by  distinct  solicitors.  The  different  warrants 
taken  out  by  him  on  the  part  of  the  Plaintiffs,  were 
served  on  himself,  on  the  part  of  the  two  Defendants, 

and 
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and  were  in  like  manner  attended,  and  he  took  copies, 
for  them,  of  the  difierent  proceedings  in  the  Master's 
office. 

« 

The  Taxing  Master  entered  into  the  merits  and  qnes* 
tions  in  dispute  in  the  suit,  and  expressed  an  opinion^ 
that  some  expenses  incurred  might  have  been  avoided, 
and  that  Christopher  Lucas  and  Harry  Vernon  Lucas 
ought  to  have  been  made  co-plaintiffs,  as  the  interests  of 
both  were  identical  with  that  of  the  Plaintiffs.  He  taxed 
off*  costs  to  a  considerable  amount,  which  were  the  sub« 
ject  of  the  present  appeal  from  his  judgment  The 
items,  80  fiur  as  it  is  necessary  to  state  them,  were  as 
follow:-^ He  disallowed  the  costs  of  the  service  of 
about  fiOO  warrants  which  had  been  taken  out  by  the 
Plaintiffs  in  the  Master's  office,  and  served  upon  the 
Defendants  Christopher  Lucas  and  Harry  V.  Lucatj  on 
the  ground  that  Mr.  Haverjidd  acted  both  for  the  Plain- 
tiffs and  those  two  Defendants ;  and  on  similar  grounds 
he  disallowed  the  service  of  twenty-five  warrants  issuing 
out  of  the  Taxing  Master^s  office. 

In  a  state  of  facts  amounting  to  S54  folios  which  had 
been  brought  In  the  office  of  the  Master  in  ordinary, 
the  Taxing  Master  disallowed  154  folios,  on  the  ground 
that  it  was  of  an  unnecessary  length ;  and  he  in  like 
manner  reduced  an  amended  state  of  facts. 


1844. 


The  Taxing  Master  also  disallowed  65.  %d.  an  at- 
tendance on,  and  a  fee  of  \U  %s.  Sd.  paid  to,  the  junior 
counsel  in  the  cause,  as  a  retainer  upon  his  being  ap* 
pointed  one  of  her  Majesty's  counseL  The  services 
of  the  former  senior  counsel  in  the  cause  had,  it  ap- 
peared, been  lost  upon  a  technicality  respecting  his 
ittuning  fee* 


li  2 


The 
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1844.  ^  The  Taxing  Master  also  disallowed  2/.  2s.  (part  of  a 
fee  of  3/.  Ss.  Sd.)  paid  to  counsel  on  a  case,  accompanied 
by  papers  of  considerable  lengthy  to  advise  as  to  the  ne- 
cessity of  filing  a  bill  of  revivor  and  supplement  against 
Christopher  Lucas^  the  administrator  of  Harry  Vernon 
Lawas. 

The  junior  counsel  having  been  promoted,  a  con- 
sultation was  had  between  him  and  a  new  junior^  in 
which  the  draft  bill  of  revivor  and  supplement  was 
settled,  and  several  alterations  were  made  in  the  draft. 
The  second  junior  having  been  promoted,  a  like  con- 
sultation was  had  on  a  second  supplemental  bill,  but  no 
alterations  were  made  in  the  draft.  The  Master  allowed 
the  former  consultation,  but  disallowed  the  latter. 

The  Taxing  Master  had  disallowed  sums  amounting 
in  the  whole  to  278/.,  which  had  been  paid  for  copies  of 
the  proceedings,  attendances  on  warrants,  and  pro- 
ceedings in  working  out  the  decree  before  the  Master  in 
ordinary,  which  had  been  incurred  on  behalf  of  the 
Defendants  Christopher  Lucas  and  Hany  Vernon  Lucasj 
the  ground  of  disallowance  being  that  Mr.  Haverjield 
bad  likewise  been  employed  for  the  Plaintiils  in  the 
suit.  The  items  were  set  forth  in  detail  in  the  second 
petition,  and  were  comprised  in  nineteen  brief  sheets. 

Two  petitions  were  presented  for  a  review  of  the 
taxation,  one  by  the  Plaintiffs,  and  the  other  by  Mr. 
Haverfield^  (his  clients,  the  Defendants,  having  employed 
another  solicitor.) 

Feb.  27.  Mv.  Piggott  in  support  of  the  petitions. 

Mr.  Dagshawe^  contra^  contended  that  the  Taxing 
Master  had  proceeded  on  a  correct  principle.     That  it 

•  was 
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• 

was  iocurring  a  perFectly  useless  expence,  xvhere  a  so- 
licitor,  acting  on  the  part  of  Defendants,  took  copies  of 
documents  which  he  already  possessed  as  solicitor  for 
the  PIainti£&,  whose  interests  were  the  same  as  those  of 
his  clients,  the  Defendants :  and  that  it  was  equally  so 
to  serve  himself,  as  solicitor  for  the  Defendants,  with 
warrants  taken  out  by  himself  as  solicitor  for  the 
Plaintiffs. 


1S44. 


Lucas 

V. 

Peacock. 


Mr.  Canqjbell  for  other  parties. 

The  Master  of  the  Rolls. 

The  best  course  will  be  for  me  to  communicate  with 
the  Taxing  Master.  It  is  not  a  proper  course,  upon  an 
appeal  from  the  Taxing  Master,  to  call  upon  the  Court 
to  consider  the  items  of  a  bill  of  costs  in  detail.  After 
communication  with  the  Master,  I  will  call  for  a  reply, 
if  I  find  it  necessary. 


These  petitions,  however,  seem  to  involve  one  im- 
portant point.  If  solicitors  were  always  justly  paid  ac- 
cording to  the  real  value  of  their  services,  it  would  be 
right  to  say  that  they  should  be  entitled  to  payment  only 
for  that  which  has  been  of  real  service  to  their  clients ; 
but  we  all  know  that,  in  practice,  and  according  to  old 
established  rules  of  taxation,  solicitors  are  sometimes 
very  ill  paid,  and,  in  some  cases,  are  not  at  all  paid  for 
very  important  services  rendered  by  them  to  their  clients. 
If  they  are  not  allowed  those  fees  which  the  practice 
sanctions,  they  would  not  be  adequately  remunerated. 
I  should  be  glad  to  see  such  rules  of  practice  established 
as  would  secure  to  them  a  sufficient  remuneration  for  all 
real  services;  and  exclude  them  from  all  payment  for 
services  pretended  or  merely  nominal,  and  not  real. 
The  discovery  and  establishment  of  such  rules  would  be 
of  great  importance  to  both  solicitors  and  clients  whose 

B  3  real 
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real  interests  are  the  same ;  but  in  the  mean  times  And 
while  a  solicitor  is  not  entitled  to  any  remuneration  or 
is  allowed  a  very  inadequate  remuneration  for  real 
services,  I  shall  be  slow  to  admit  that  he  is  to  be  de- 
prived of  any  lawful  fees  which  the  established  practice 
of  the  Court  warrants,  on  the  notion  that  the  business 
charged  for  might  have  been  of  no  practical  benefit* 

The  nearer  we  approach  to  a  due  and  certain  remu- 
neration for  real  services,  the  nearer  we  get  to  the  abo* 
lition  of  fees  for  services  which  practically  may  have 
been  of  little  or  no  advantage. 


Feb,  28.  Mr.  KindersUy^  who  had  been  absent  on  the  former 

occasion,  asked  for  an  opportunity  to  explain  by  affidavit 
the  circumstances  of  this  taxation. 

The  Master  of  the  Rolls  ordered  the  petition  to 
stand  in  the  paper  for  a  future  day. 


March  23. 2S,      The  matters  of  these  petitions  were  again  discussed. 

26. 

Mr.  Turner  and  Mr.  Piggott^  in  support  of  the  pe- 
titions. 

Mr.  Kindersley  and  Mr.  Bagsha*mc^  contra. 


The  Master  of  the  Rolls. 

If  this  cause  had  gone  on  to  a  hearing,  it  would  then 
have  been  my  duty  to  form  an  opinion  on  the  merits 
and  to  make  a  decree,  according  to  that  which  appeared 

upon 
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upon  the  pleadiDgs  to  me  to  be  right  as  between  the 
parties;  bat  bere^  the  parties  very  wisely  agreed  to 
enter  into  a  compromise  of  the  suit.  One  of  the  terras 
of  the  agreement  was  this,  that  the  costs,  charges,  and 
expences  of  all  the  parties  to  the  suit,  as  between 
solicitor  and  client,  should  be  paid  out  of  the  fund  in 
court.  The  costs,  according  to  that  ample  descrip- 
tion, were  to  be  taxed,  and  any  erroneous  or  improper 
charges  were  to  be  taken  o£  After  the  parties  had 
come  to  such  a  compromise,  it  could  hardly  have  been 
expected  that  an  adverse  party  in  the  cause  should  be 
at  liberty  to  come  forward,  upon  the  taxation  of  costs, 
and  find  fault  with,  and  if  possible  obtain  the  disallow- 
ance of,  every  thing  that  could  by  possibility  have  been 
disallowed  at  the  suit  of  the  client  of  a  particular  so- 
licitor in  the  cause.  I  think  that  if  there  had  been  any 
intention  of  doing  so,  it  ought  to  have  been  stated,  and 
particular  directions  ought  to  have  been  obtained  re- 
specting it  Here,  the  parties  had,  for  a  considerable 
time,  been  litigating  in  the  Master's  office;  states  of 
facts  had  been,  from  time  to  time,  brought  in,  and  at- 
tendances had  before  the  Master,  and  all  this  was  well 
known  to  the  parties  who  appeared  thereon,  and  if  it 
had  been  intended  to  find  fault  with  the  constitution  of 
the  suit,  the  states  of  facts,  the  attendances  of  particular 
parties  and  so  on,  I  think  it  ought  to  have  been  brought 
to  the  attention  of  the  other  parties  who  were  entering 
into  this  compromise,  and  that,  in  the  order  directing 
the  taxation  of  costs,  liberty  should  have  been  given 
to  challenge  the  propriety  of  all  those  proceedings. 
The  parties  would  then  have  entered  into  the  com- 
promise with  due  notice  and  with  a  full  understanding 
of  that  which  they  were  about. 


184<4<. 


The  bills  of  costs  were  carried  into  the  Master's  office 
for  taxation  by  the  Master.     The  first  thing  he  did  was 

-8  4  to 
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to  take  into  consideration  the  constitution  of  the  suit, 
and  he  formed  an  opinion,  that  the  suit  was  not  con- 
stituted in  such  a  manner  as  to  occasion  the  least  ex- 
pence  to  the  Plaintiffs  and  the  other  parties :  he  saw  no 
reason  for  making  two  persons  Defendants;  that  was 
one  of  the  grounds  on  which  he  disallowed  certain  sums. 
Now,  I  am  very  clearly  of  opinion,  that  if  it  was  in- 
tended to  find  fault  with  the  constitution  of  the  suit, 
under  the  order  for  taxation  made  in  pursuance  of  the 
compromise,  it  ought  to  have  been  stated  to  the  other 
parties,  in  order  that  they  might  have  had  an  oppor- 
tunity of  considering  whether  they  would  concur  in  the 
compromise  upon  those  terms.  Whether  the  Master 
has  struck  oif  any  items,  solely  on  the  ground  that,  in 
his  opinion,  the  suit  was  not  properly  constituted,  is 
more  than  I  know,  because  it  is  only  stated  amongst 
other  reasons,  which  other  reasons  may  have  operated 
on  his  mind.  I  am  not,  therefore,  perfectly  satisfied 
that  the  Taxing  Master's  opinion  respecting  the  con- 
stitution of  the  suit  may  not  have  so  influenced  him 
through  the  whole  matter.  If  it  did,  I  think  it  ought 
not  to  have  done  so. 


Another  point  was  this :  —  In  the  Master's  oflSce  the 
same  solicitor  appeared  for  the  Plaintiffs  and  for  two 
Defendants  having  interests  identical  with  the  Plaintiffs, 
and  the  Taxing  Master  was  of  opinion,  that  there 
ought  not  to  have  been  separate  attendances  for  those 
Defendants ;  that  is,  that  the  Master  in  Ordinary  ought 
to  have  ordered  that  those  Defendants  should  not  be 
separately  represented  before  him.  Upon  the  con- 
sideration of  the  mode  in  which  the  decree  was  to  be 
carried  into  effect,  I  presume  the  Master  would,  if 
proper,  have  done  this  (a)  ;  but  not  without  a  suggestion 

from 

(a)  See  51st  Order  of  AprU  18S8.    Ordinet  Can.  SS. 
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from  somebody;  and  the  fault  found  by  the  Taxing 
Master  ivith  the  solicitor  is,  that  he  did  not  inform  the 
Master  in  Ordinary  that  his  clients,  the  Defendants, 
had  interests  identical  with  his  clients  the  Plaintiffs,  and 
did  not  obtain  from  the  Master  in  Ordinary  that  order 
which,  it  is  said,  would  have  been  made  of  course  if  it 
had  been  so  suggested.  Now  I  own  I  cannot  assume 
that  It  appears  that  the  situation  of  these  particular 
Defendants  was  such,  that  at  the  commencement  of  the 
suit,  whatever  became  of  it  afterwards,  it  was  the  opinion 
of  the  connsel  that  it  would  not  be  proper  or  fit  to 
make  them  co-plaintiffs.  The  record  having  been 
framed  upon  the  most  careful  consideration  of  counsel, 
I  think  that  when  costs  are  to  be  taxed  as  between 
solicitor  and  client,  very  great  regard  must  be  had  to 
that  circumstance,  otherwise,  how  can  a  solicitor  be  safe 
in  any  course  of  conduct  he  may  pursue? 


1844. 


It  is  said,  that  though  their  interests  might  not  have 
been  originally  the  same,  yet  they  subsequently  became 
identical  with  those  of  the  Plaintiffs.  It  may  have  been 
so ;  but  it  does  not  appear  from  any  thing  that  I  now 
have  or  ought  to  have  before  me ;  for  I  am  not  now 
bearing  the  cause  for  the  purpose  of  deciding  upon  the 
merits.  It  does  not  appear  that  they  did  become  pre- 
cisely and  identically  the  same  on  all  occasions  upon 
all  questions  which  arose.  Tliey  might  have,  and  it 
seems  they  had,  an  identical  interest  upon  one  occasion  ; 
for  they  joined  together  in  a  certain  proceeding  before 
tbe  Master,  for  the  purpose  of  obtaining  a  separate  re- 
port; but,  during  this  period,  the  solicitor,  though  acting 
for  tlie  Plaintiffs,  was  responsible  to  the  Defendants,  and 
be  was  under  the  necessity,  upon  every  occasion,  of 
protecting  their  interests.  How  was  he  to  be  re- 
munerated for  that?  I  know  not  how  that  attention  is 
to  be  remunerated  except  by  the  allowance  of  these 

charges, 
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charges,  inasmuch  as  rules  of  taxation  in  this  Court 
have  not  yet  been  found,  which  adapt  the  remuneration 
to  the  value  of  the  services  rendered.  Services  of  very 
great  value  are  rendered  for  which  no  direct  remune* 
ration  at  all  is  given  by  the  ordinary  rules  of  taxation, 
but  for  which  compensation  is  made  in  a  manner  which 
I  can  never  speak  of  with  satisfaction,  but  always  with 
very  great  regret.  It  is  notorious,  that  in  ^numerous 
instances  compensation  for  real  services  bond  fide  ren- 
dered, is  not  given  by  paying  for  that  real  and  hand 
fide  service,  but  is  alone  obtained  through  payments,  to 
a  considerable  amount,  for  services  which  are  really  of 
little  or  no  value  at  all  to  the  client.  I  regret  this  state 
of  the  practice,  and  sincerely  wish  it  could  be  amended. 
Many  attempts  have  been  made  to  find  out  a  more 
satisfactory  mode  of  remunerating  solicitors,  but  none 
has  yet  been  suggested. 


However,  is  this  solicitor  who  has  rendered  these 
services  to  the  Defendants  and  watched  over  their  in- 
terests, to  be  deprived  of  the  only  remuneration  which 
the  course  of  taxation  affords  him  ?  I  own  I  cannot 
see  a  sufficient  reason  for  it.  If  this  matter  had  been 
vigilantly  watched  in  the  Master's  office,  it  was  quite 
competent  to  the  solicitors  for  the  adverse  parties  to  say, 
<^  Why,  this  gentleman  is  protecting  the  interest  of  the 
Defendants,  which  is  identical  with  that  of  the  PlaintifFs, 
and  he  ought  not  *to  attend  any  further,"  and  it  would 
then  have  been  perfectly  competent  for  the  Master  to 
have  so  decided,  (a)  If  that  had  been  done,  this  gentle- 
man  would  then  have  been  relieved  from  his  responsi- 
bility to  the  Defendants ;  but  to  say  that  a  solicitor,  who, 
prim&facie^  and  according  to  the  ordinary  rules  of  the 
Court,  is  entitled  to  appear  for  separate  parties,  is  to  be 

deprived 
(fl)  S4th  Order,  1828.    Ord,  Con.  22. 
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deprived  of  hU  costs,  because  he  does  not  perform  so        1844, 

generoQs  an  act  as  to  come  forward  and  tell  the  Master 

that  he  is  appearing  for  more  parties  and  receiving  more 

coats  than  are  necessary,  and  request  him  to  disallow 

them,  would  be  to  impose  on  him  a  task  which  is  not 

usually,  and  in  tlie  regular  course  of  business,  imposed  on 

the  soUoitor  himself,  but  one  which  may  more  reason- 

ably  be  expected  from  the  solicitor  who  is  to  tax  those 

costs,  and  whose  client  is  to  be  charged  with  them,  or 

afterwards  affected  by  the  proceeding,  for  the  purpose 

of  assisting  the  Master*     I  cannot  concur  with  the 

reasoning  which  has  been  used.    I  am  influenced  by  the 

nature  of  the  order  upon  the  compromise,  and  am  under 

the  necessity  of  considering,  that  there  must  have  been 

some  understanding  respecting  these  matters,  and  that 

if  it  had  been  intended  to  leave  them  open,  it  ought  to 

have  been  stated  in  the  order. 

It  appears  to  me  that  the  Master  ought,  not  only  to 
consider  this  suit  as  properly  constituted,  but  also  that 
the  solicitor  for  the  Plaintiffs  was  entitled,  under  the 
circumstances,  to  appear  and  attend  as  the  solicitor  for 
those  Defendants.  I  do  not  feel  quite  satisfied  that  I 
ought  to  go  any  further  into  this  matter,  because  if  those 
two  things  have  influenced  the  mind  of  the  Master,  he 
will  have  an  opportunity  of  re-considering  the  subject 
upon  a  review  of  his  report. 

Various  particular  items  are  impeached,  some  of 
which  I  cannot  enter  into  the  consideration  of  at 
all.  There  is  a  question  about  a  retainer.  The  junior 
counsel  was  promoted,  and  it  was  considered  that  a 
retainer  became  necessary  to  insure  the  continuance 
of  hb  services.  I  hardly  think  that  that  notion  was 
well  founded.  It  is  new  to  me ;  but  of  this  I  am  per- 
fectly certain,  that  if  I  had  been  the  Plaintiff,  and  had 

been 
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been  told  that  there  was  the  least  doubt  about  the 
matter,  I  should  have  said,  <'  I  will  not  lose  my  counsel 
upon  any  doubt  of  that  kind.  I  will  have  no  question 
about  it"  I  think  you  will  hardly  find  any  person  en- 
gaged in  a  cause  who  would  not  have  said  the  same 
thing.  It  therefore  comes  to  the  question  whether* that 
was  an  erroneous  proceeding,  and  whether,  in  taxing  the 
costs  as  between  solicitor  and  client,  it  ought  or  ought 
not  to  be  allowed.  I  do  not  give  any  further  opinion 
upon  it,  because  if  the  Master  disallowed  it  upon  any  such 
notion,  he  will  have  an  opportunity  of  re-considering  it ; 
I  do  not  wish  to  give  any  direction  about  it,  for  I  know 
not  whether  the  law  of  retainer  is  as  stated :  it  may  or 
it  may  not  be  so,  but  I  have  never  understood  it  to 
be  so.  (a) 


There  are  then  two  questions  respecting  supplemental 
bills.  It  seems  that  a  case  was  laid  before  counsel  as 
to  a  supplemental  bill.  I  cannot  doubt  that  it  was 
proper  to  lay  a  case  before  counsel ;  but  I  cannot  enter 
into  the  question  whether  one  or  two  guineas  ought  to 
have  been  allowed  for  it.  (b)  Again,  the  junior  counsel 
having  been  promoted,  it  became  necessary  to  take  a 
draftsman  into  the  cause,  and  have  his  advice  and  as- 
sistance. Nothing  was  more  important  than  that  the 
new  draftsman  should  be  informed  of  the  views  of  the 
gentlemen  who  advised  up  to  that  time.  There  was  a 
consultation ;  that  consultation  is  allowed,  and  the  set- 
tling of  the  draft  in  the  consultation  is  allowed;  and  the 
Master  has  stated,  that  he  allowed  it,  because  he  saw 
considerable  alterations  were  made  on  the  consult- 
ation. It  happened,  unfortunately,  in  this  case,  that  the 
junior   counsel   was  again  taken  away,  and  it  became 

necessary 

(a)    See   Bat/lis  v.   Grovt,  2  (b)  Attornn/'General  v.  Lord 

MyL  i  K,3\6.   ,  Carringiov,  6  Beav,  454. 
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necessary  that  another  gentleman  should  be  taken  into 
the  caase.  Now,  whatever  was  important  to  commu- 
nicate to  the  first  junior  counsel,  seems  to  me  to  have 
been  equally  important  to  communicate  to  the  second. 
There  was  a  second  supplemental  bill,  and  a  consult- 
ation to  settle  it;  but  it  does  not  appear  that  any  amend- 
ments were  then  made,  and  the  Master  has,  for  that 
reason,  disallowed  the  costs  altogether.  If  he  has  been 
influenced  by  that  consideration,  he  will  have  an  oppor- 
tunity of  reviewing  the  matter.  I  do  not  give  any 
opinion  upon  it.  My  own  notion  is,  that  if  I  had 
been  Plaintiff,  I  should  have  said,  by  no  means  neglect 
this,  let  me  have  the  advice  under  which  I  began  the  suit, 
and  with  which  I  am  satisfied,  and  which  I  wish  to 
continue  in  the  cause  as  long  as  I  can  have  it. 


1844. 


I  must  refer  the  matter  back  to  the  Master,  intimating 
my  opinion  that  he  must  consider  the  suit  as  having 
been  properly  constituted,  and  that  he  must  consider 
Mr.  Haverfield^  the  solicitor  of  the  Plaintifis,  was  not 
precluded,  and  ought  not  to  be  considered  as  having 
been  precluded,  from  attending  specially  on  the  behalf 
of  those  Defendants  for  whom  he  was  solicitor.  Let 
the  Master  review  his  report,  with  regard  to  all  the 
items  which  fall  under  either  of  those  heads,  and  he  is 
to  be  at  liberty  to  review  any  other  items  which  are 
complained  of  in  this  petition. 

Costs  reserved. 


li 
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Jviy  6. 


ELLWAND  \>.  MCDONNELL. 


An  Iruk  In-  PHTlHIS  case  catne  before  the  Court  opon  excepdons 
pa™^s  e^  ^^^  insuflSciency  to  the  answer  of  the  Defendant* 

abl^  to  sue.  It  appeared,  that  in  18M,  the  Plaintiff's  testator  effected 

and  liable  to  .  .  ,  n    <■     #  rm      t* 

be  sued,  in  the  &  marine  assurance  with  a  company,  called  <*  The  Pa- 

nao^e  ofone  triotic  Assurance  Company  of  Ireland^  on  certain  coods 

oftheurmein-  ^     ^  ** 

bers.    An  as-  shipped  for  Btienos  Ajprez. 
surance  was 


effected 
through  il. 
their  JEnghtk 
agent,  who 
was  not  a 
member  at  the 


The  ship  and  goods  had  been  seized  and  condemned 
by  the  Brazilian  government,  upon  the  pretext  that  the 
ship  had  violated  a  blockade ;  whereupon,  the  company 
time,ibat  aiw-  paid  to  the  insured  60  per  cent^  by  way  of  compromise 
^!^  Tl5^^  of  all  claims,  and,  (as  the  bill  alleged,)  abandoned  to  the 
sured  filed  a  insured  all  right  to  the  goods.  Remonstrances  having 
the  p^i^'°^  '^^'^  made  to  the  Brazilian  government,  an  indemnity 
against  A,        was   awarded   to   the   parties,   which,  having,   as  was 

a  member,  alleged,  been  received  by  the  company,  it  was  the  object 
which  Qf  ^jg  ^i  iQ  recovef . 

charged,  that 
he  and  the 

i^n  E^  ^^^  ^"^^'  ^^^  provisions  of  the  act  establbhing  the  Com- 
sessions  docu-  pany,  they  were  enabled  to  sue,  and  liable  to  be  sued,  in 
to^theimitterf  ^^®  name  of  the  secretary,  or  of  one  of  the  members,  (a) 

&c.,andre.  This  bill  was  filed  in  1842  against  iUT^JDonn^//  alone, 
quired  him  to  , 

set  forth  a  ^"O 

»f ^'w^uje  (a)  5  Geo.  4.  c  cliil  local  and  personal, 

thereof. 

A,  afterwards  transferred  his  shares  and  ceased  to  be  a  member,  and  shortly  after- 
wards  put  in  his  answer,  stating  he  had  not,  and  was  not  entitled  to  have,  access  to  the 
company's  papers,  and  could  not  set  forth  whether  they  had  any  documents  in  their 
possession,-or  set  forth  a  schedule  thereof.     Held,  thnt  the  answer  was  sufficient. 

A  Defendant,  in  his  first  answer,  stated,  that  certain  papers  in  another  suit  re- 
ferred to  in  the  bill,  were  in  the  possession  of  his  solicitor,  and  being  asked  by  the 
amended  bill  to  set  forth  a  schedule  thereof,  he  stated,  that  his  solicitors  had  made 
diligent  search  for  them,  but  that  the}'  could  not  be  found,  having  been  misplaced  or 
mislaid  in  the  solicitor's  office ;  and  that,  therefore,  he  could  not  set  forth  a  schedule 
of  them.     Held,  that  the  answer  was  sufficient. 
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who  had  been  the  London  agent  of  the  company  at  the 
time  the  policy  had  been  effected,  but  had  not  become 
a  shareholder  until  some  months  afterwards. 

The  bill  referred  to  the  proceedings  in  a  suit  of 
Brooks  yr.  MacDonnell  (a),  filed  by  another  party  against 
the  same  Defendant,  under  circumstances  similar  to  the 
present ;  and  it  charged,  in  the  usual  way,  that  the  De- 
fendant, or  the  company  or  their  officers  had  in  their 
possession  documents  relating  to  the  matters  &c« 

The  corresponding  interrogatory  required  the  De- 
fendant to  set  forth,  whether  the  Defendant,  or  the  com- 
pany or  their  secretary  &c.  had  not  in  their  possession 
the  said  policy,  and  divers  and  what  documents  relating 
to  the  matters  in  the  bill  mentioned,  and  asked  him  to 
let  forth  a  schedule  thereof. 
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On  the  9th  of  February  1843,  the  Defendant  trans- 
ferred all  his  shares,  and  ceased  to  be  a  member  of  the 
company.      On  the  16th  of  the  same  month,  he  put 
in  his  answer,  whereby,  in  answer  to  the  interrogatory 
as  to  documents  in  his  possession,  he  denied  that  he 
"  had  then,  or  ever  had,  in  his  possession  or  power  the 
policy  of  assurance  in  the  said  bill  alleged,  or  any  of 
such  matters,  excepting  the  papers  that  related  to  the 
said  Exchequer  suit  of  Brooks  v.  M^Dofinell^  which  were 
in  the  possession  of  Messrs.  Olivcrson  and  Co.  (who  were 
his  solicitors  in  the  present  suit),  the  solicitors  who  con- 
ducted the  defence  of  that  suit  on  behalf  of  the  com- 
pany.    And  he  said,  that  saving  such  papers  relating 
to    the   Exchequer   suit,   he,    whilst   he    continued    a 
member  of  the  company,  had  not  ever,  and  had  not 
then,  in  his  possession  or  power  any  documents  what- 
ever, 
{«)  1  r.  *CW.(i>c0  5OO. 
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184<4«       ever,  other  than  such  as  related  to  the  policies  of  as- 

^!^^^^^     surance  effected  with   the   said  company  through  his 
Ellwand  r     j  o 

V,  agency ;  and  that  he  had  not  ever  access,  and  was  not, 

M'DoNNBLL*  jjg  ijg  believed,  entitled  to  have  access,  to  any  other  docu- 
ments whatever  belonging  to  the  said  company,  or  to 
the  general  books  and  accounts  of  the  said  company, 
which  were,  as  he  believed,  kept  at  Dublin^  where  the 
general  business  of  the  company  was  exclusively  trans- 
acted. And  he  did  not  know  &c.,  whether  the  com- 
pany or  their  secretary  &c.  had  in  their  possession  any 
documents  &c.  relating  to  the  matters  in  the  bill  men- 
tioned &c." 

The  bill  was  afterwards  amended,  and  the  Defendant 
was  asked,  '^  Whether  he,  as  the  agent  of  the  company, 
or  as  a  member,  or  having  been  a  member  thereof,  and 
otherwise  and  how,  had  not,  or  was  not  entitled  to 
obtain,  or  could  not,  by  some  and  what  means  obtain, 
access  to  the  said  several  particulars  (meaning  the  deeds, 
documents,  &c.  relating  to  the  matters  in  the  bill  men- 
tioned), and  which  of  them,  and  could  not  set  forth  a 
list  or  schedule  thereof;  and  he  was  required,  in  the 
schedule,  to  include  all  the  papers  relating  to  the  suit  of 
Brooks  V.  M^Donnellf  and  all  documents  &c.  in  his  pos- 
session or  power." 

In  answer  to  this,  the  Defendant  stated,  *^  he  believed 
it  to  be  the  fact,  that  as  agent,  or  late  attorney  and 
agent  of  the  said  company,  or  as  a  member,  or  as 
having  been  a  member  thereof,  or  otherwise,  he,  the 
Defendant,  had  not,  and  was  not  entitled  to  obtam,  and 
could  not,  by  any  means,  obtain  access  to  the  several 
particulars  in  the  said  amended  bill  in  that  behalf  men- 
tioned, or  any  of  them  ;  and  could  not  set  forth  a  list  or 
schedule  thereof.  And  he  said,  that  the  said  papers  re- 
lating to  the  suit  of  Brooks  v.  McDonnell  were  always 

kept. 
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kept,  as  he  the  Defendant  believed,  in  the  possession  of  his 
solicitors,  and  that  he  was  informed  by  his  said  solicitors, 
and  believed,  that  since  the  bill  was  filed  in  this  cause, 
and  also  since  the  amended  bill  was  filed,  his  solicitors 
had  caused  diligent  search  to  be  made  for  the  said 
papers,  but  that  the  same  could  not  be  founds  having  beefi^ 
ds  they  stated^  in  some  way  misplaced  or  mislaid  in  their 
offieef  and  therefore,  he,  the  Defendant,  was  unable  to 
set  fiirth  any  list  or  schedule  thereof.  ^ 

Exceptions  for  insufficiency  were  taken  to  this  answer, 
which  were  now  brought  before  the  Court  by  way  of 
appeal  from  the  Master's  decision. 


17 


18^4. 


Ellwand 
m'donnell. 


These  exceptions  con^plained,  first,  that  the  Defend- 
ant had  not  set  forth,  whether  he  or  the  company  or 
their  treasurer  &c.  had  any  documents  &c.  in  their  pos- 
session. Secondly,  that  the  Defendant  had  not  set  forth, 
whether  he  was  not  entitled  to  obtain,  by  some  and  what 
means,  access  thereto.  Thirdly,  that  he  had  not  set 
forth  a  schedule  of  all  such  particulars.  Fourthly,  that 
be  had  not  set  forth,  why  he  could  not  produce  them. 
And,  fifthly,  that  he  had  not,  in  such  schedule,  included 
the  papers  in  Brooks  v.  McDonnell  &c» 

Mr.  Kindersley  and  Mr.  Turner  for  the  Defendant 
were  stopped  by  the  Court,  who  called  on  the  Plaintifi''s 
counsel  to  support  the  exceptions. 

Mr.  Heathfield  for  the  Plaintifi*. 

The  Defendant's  answer  is  evasive  and  insufficient ;  he 
was  a  shareholder  at  the  time  the  bill  was  filed,  and  then 
ha4,  it  in  his  power  to  procure  all  the  information  which 
was  sought  of  him.  He  transferred  his  shares  just  pre- 
vioosly  to  puttuig  in  his  answer,  no  doubt  for  the  pur- 

VoL.  VIII.  C  pose 
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lS4t4f.        pose  of  depriving  the  Plaintiff  ofthe  discovery  to  which 

Ellwand      ^®  ^  entitled.     The  Court  will  not  sanction  such  a  pro- 
ceeding. 


V. 

McDonnell* 


The  Defendant  was  a  partner  in  the  concern^  as  in 
Taylor  V.  Itundell(a).  There  three  of  a  number  of  di-> 
rectors  were  made  Defendants^  and,  being  required  to 
set  forth  a  list  of  documents  relating  to  the  matters  in 
question,  they  set  forth  a  list  of  all  the  accounts  in  thei 
possession  of  themselves  and  of  the  secretary  of  the  com- 
pany in  London^  adding^  that  there  were  other  accounts 
in  the  possession  of  the  company's  agent  in  America ; 
that  they  had  no  power  to  inspect  or  use  the  ac-» 
counts  of  the  company,  except  when  sitting  at  the 
board  of  directors,  or  by  an  order  of  the  board,  and 
that  they  had  not  the  permission  of  the  board  to  use  the 
accounts  for  the  purposes  of  the  suit,  and  they  believed 
that  the  directors  declined  to  allow  them  to  use  the 
same,  or  to  give  them  any  further  information  which 
might  enable  the  Plaintiffs  to  prosecute  the  suit.  It 
was  there  held,  that  the  answer  was  insufficient,  as  it 
did  not  state  that  the  Defendants  had  (as  they  lawfully 
might)  applied  to  the  agent  in  America  for  a  list  of  the 
accounts  in  his  possession.  In  the  same  case  (i),  it  was 
subsequently  held,  that  where  a  Defendant  is  interrogated 
as  to  the  contents  of  the  books  of  a  company  in  which 
he  is  a  partner,  and  the  question  is  one  which  he  ia 
bound  to  answer  if  he  can,  it  is  no  excuse  for  not  an* 
swering  to  say,  that  the  books  are  in  the  custody  of  the 
officer  of  the  company,  and  that  his  partners  will  not 
allow  him  access  to  them ;  for  if  he  has  a  right  to  inspect 
the  documents,  he  is  bound  to  enforce  that  right,  and 
the  Court  will,  if  necessary,  give  him  time  for  that  pur- 
pose. 

ia)  11  iS^'tnoM,  591.  and^Cr.  j-         {b)  1  Plal.  222» 
Ph,  104. 
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poie.     So,  in  the  Earl  ofGlengall  v.  Frazer  (a),  it  was        1844. 
held  •*  that  in  answer  to  a  bill  seekinir  to  impeach  a  se-     ^^1^"^^^ 

PliLW  AMP 

curity,  and  requiriDg  the  Defendant  to  set  forth  what  «. 

communications  passed  between  bis  solicitor  and  agents  ^' ^onke».l. 
in  the  transaction  and  the  Plaintiff,  and  what  letters  were 
written  and  received  and  entries  made  on  the  subject  by 
inch  solicitor,  it  is  not  sufficient  for  the  Defendant  to  say 
that  the  solicitor  had  ceased  for  several  years  since  the 
transaction  to  be  his  solicitor  or  agent,  and  that  he  does 
not  know  what  communications  or  entries  they  had  or 
mad&  The  Defendant,  if  he  has  not  personal  know- 
ledge of  the  facts,  must,  at  least,  shew  that  be  has 
ttdeavoured  to  acquire  the  information  from  his  agents 
in  the  transaction  in  question/' 

The  Master  qfth$  Rolls. 

The  question,  whether  the  Plaintiff  has  a  right  to  sue 
the  Defendant,  oir  whether  he  has  a  right,  which  he 
seems  to  doubt,  of  executing  any  decree  he  may  obtain 
against  the  Defendant,  does  not  now  arise.  The  question 
ii¥,  whether,  having  regard  to  the  circumstances  of  this 
case,  the  answer  ought  not  to  be  deemed  sufficient. 

It  seems,  that  in  1824,  an  act  of  parliament  passed, 
by  which  a  company  called  *^  The  Patriotic  Assurance 
Company  q'i Ireland**  was  established,  and  in  February 
18^6,  the  company  entered  into  a  contract  with  the 
Plaintiff's  testator.  The  Plaintiff  now  desires  to  have 
the  benefit  of  that  contract,  and  asks  discovery,  which,  I 
take  it  for  granted,  is  material,  as  it  has  not  been  argued 
to  the  contrary.  The  Plaintiff  being  resident  here,  does 
not  choose  to  go  to  Ireland  where  the  books  are,  and 
where  he  might  sue  the  secretary  and  persons  having 

know- 

(a)  2  Hare^  99. 
C2 
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1844.       knowledge  of  the  transaction,  but  he  sues  the  Defendant 
r^^^^^^    nere.    Taking  it  for  granted  he  has  a  right  to  do  so^ 
v»  the  Defendant  says,  ^^  I  am  not  a  member  of  this  com- 

^^o'^NBLu  pany ;  I  was  once  a  member,  but  have  now  ceased  to  be 
one,  and,  not  being  a  member,  I  have  no  right  of  access 
to  the  company's  books  and  documents : ''  to  this  the 
Plaintiff  rejoins,  ^'  you  are  bound  somehow  or  other  to 
obtain  the  information."  This  is  not  like  the  case  of 
Taylor  v.  RundeUy  in  which  the  Defendants  were  exist-* 
ing  members  and  directors  of  the  company,  and  had  all 
of  them  a  right  of  access  to  the  books,  and  the  means  of 
obtaining  the  discovery  required  from  them.  That  is 
not  the  case  here.  The  only  reasonable  argument  urged 
is  this,  that  the  Defendant  was  a  member  of  the  com-- 
pany  when  the  bill  was  filed,  and  therefore  had  no  right* 
to  divest  himself  of  his  rights  as  a  member  in  the  way 
he  has  done.  That  might  be  true  as  to  equitable  relief; 
but  here  the  question  is  one  of  access  to  the  documents. 
It  may  happen,  that  by  an  act  out  of  Court,  a  Defend- 
ant may  divest  himself  of  the  power  of  giving  discovery, 
but  are  you  to  consign  a  man  to  gaol  for  ever,  because 
he  does  not  do  that  which  he  swears  it  is  impossible 
for  him  to  do  ? 

This  is  not  the  case  of  a  partnership,  nor  is  it  one  in 
which  a  party  having  been  a  partner  at  the  time  the 
contract  was  entered  into,  remains  liable  after  his  con- 
nection with  the  partnership  has  ceased.  The  De- 
fendant is  not  now  a  partner;  and  as  it  does  not  ap* 
pear  that  he  has  any  legal  means  of  obtaining  the 
information,  the  answer  is  sufficient. 

It  is  said  ^'  he  may  obtain  the  information  somehow 
or  other,  and  might  file  a  bill  and  obtain  the  inform- 
ation ; ''  but  are  not  the  means  of  access  the  same  for 

the 
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the  Flaintifl^  if  he  thought  fit  to  seek  the  inrormation        1844. 

from  the  proper  officer  ?  ^^"V^*^ 

Ellwand 

The  other  point  is  this,  the  Defendant  was  engaged  in  M'Donnelu 
other  proceedings  in  equity,  the  papers  relating  to  which 
the  first  answer  represented  to  be  in  the  hands  of  the 
solicitor;  when  asked  for  further  discovery,  the  De- 
fendant says  they  have  been  mislaid,  and,  after  diligent 
search  by  the  solicitor,  cannot  be  found.  Am  I  to 
send  this  gentleman  to  gaol  because  his  solicitor  has 
lost  the  papers  ? 

One  word  as  to  treating  the  Defendant  as  a  partner. 
It  is  right  that  all  persons  engaged  in  a  joint  stock 
company  should  be  made  subject  to  the  liabilities  which 
the  law  has  imposed  on  them.  In  this  case  the  act  of 
parliament  contains  a  provision  for  issuing  execution 
against  any  member;  but  to  suppose  that  the  members 
are  in  the  situation  of  common  partners  engaged  in  trade, 
and  subject  to  the  same  liabilities,  is  very  much  to  mis- 
take the  matter,  (a)  Here,  the  Defendant,  who  became 
a  partner  after  the  transaction  had  taken  place  but 
during  the  liability,  has  since  ceased  to  be  a  partner. 
Having  been  a  partner  during  the  liability,  it  is  possible 
he  may  be  personally  liable ;  but,  having  ceased  to  be 
a  partner,  he  cannot  be  compelled,  at  the  peril  of  per- 
petual imprisonment,  to  furnish  discovery  which  he 
swears  he  is  unable  to  give.  I  think  the  account  he  has 
given  of  the  matter  sufficient. 

Exceptions  overruled. 

a)  See  Barker  v.  BtUtreUy  7  Beavan,  137. 


c  s 
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FLIGHT  V.  ROBINSON. 

rilHIS  was  a  motion  for  the  production  of  docaments 
-*-    admitted  to  be  in  the  Defendants'  possession. 


The  Defendants,  Robinson  and  QiUettf  were  the 


June  7,  8.  10. 
July  51. 

The  general 
rule  IS,  that  a 
Defendant  is 
bound  to  dis- 
cover all  the 
facts  within 

his.knowledge,  gignees  of  Sir  Thomas  Champneys^  an  insolvent  debtor* 
(luce  all  do.      ^^^  insolvent  being  entitled   to  an  estate  during  the 

cumentsinhis  continuance  of  the  coverture   between  him  and  Lady 
possession,  ,  "^ 

which  are  ma-  ChampneySf   the   assignees,   on   the  10th  o{  November 
terial  to  the      jggg^  p^^^.  j^  ^p  fj^^  ^^j^  j^^  auction  "  without  reserve," 


case  of  the 
Plaintiff. 
However  dis- 
agreeable it 
mav  be  to 
make  the  dig. 
closure :  — 
however  con- 
trary to  his 
personal  in- 
terests :  — 


and  the  Plaintiff  ^t^g'A/  became  the  purchaser  at  50|000/. 
In  Notoember  1899,  Sir  Thomas  ChampnejfS  died,  and  in 
consequence  of  disputes,  the  Defendantsi  on  the  24th  of 
April  1840,  filed  their  bill  against  Flight  for  a  specific 
performance  of  the  contract.  On  the  other  hand.  Flighty 
on  the  29th  of  October  1840,  filed  this  cross  bill  of  dis- 
however'fetal  ^overy  against  the  assignees,  for  the  purpose  of  obtain* 
to  his  claims,    ing  a  discovery  of  matters  tending  to  affect  the  validity 

he  is  com-  c  ^\^  ^       ^ 

pelled  to  set     <>'  ^^^  contrac  t. 

forth,  on  oath, 
all  he  knows, 
believes,  or 
thinks  in  re- 
lation to  the 
matters  in 
question. 

The  Court  will  not  order  the  production  of  confidential  communications  between 
solicitor  and  client,  which  took  place,  either  in  the  progress  of  the  suit,  or  with 
reference  to  the  suit  previous  to  its  commencement. 

Confidential  communications  between  attorney,  or  counsel  and  client,  anterior  to 
the  suit,  and  without  reference  thereto,  are  not  privileged. 

In  a  suit  for  specific  performance,  cases  submitted  to  counsel  subsequent  to  the 
contract,  relating  to  the  snie,  the  objections  taken  by  the  purchaser  to  the  vendors' 
title,  the  steps  xSken  by  the  vendors  to  clear  up  the  objections,  &c..  Held  to  be  com- 
munications made  with  reference  to  the  dispute  which  resulted  in  the  litigation,  and 
privileged. 

Communications  between  the  assignees  and  the  Commissioner  of  the  Insolvent 
Debtors'  Court  held  not  privileged. 

Books,  &c.  relating  to  the  matters  in  question,  in  the  possession,  but  the  pro- 
perty, of  the  Defendant's  solicitors,  not  ordered  to  be  produced. 


The  purchaser,  by  his  cross  bill,  insisted,  that  although 
the  property  had  been  sold  ^^  without  reserve,"  still  there 

had 


CASES  IN  CHAf^CERY. 


2S 


bod  been  a  reserved  bidding,  or  a  constructive  reserved 
bidding  arising  out  of  a  provisional  and  anterior  con- 
tract entered  into  on  the  13th  o(  August  1838,  between 
Ihe  DefendantSi  Sir  T.  and  Lady  Champneys  and  Lord 
Moshfn*  He  abo  insisted  that  there  had  been  puffing 
St  the  sale,  that  the  contract  had  been  abandoned,  and 
that  the  estate  being  vested  in  the  assignees  under  a 
previous  insolvency  of  Sir  Thomas  Champneys^  the  De- 
fendants had  no  right  to  sell* 


1844. 


Fliobt 

ROBIN'SOy. 


The  Defendants,  it  appeared,  had  already  been  en- 
gaged in  considerable  litigation  in  respect  of  the  pro- 
perty of  their  insolvent.  Sir  Thomas  ChampneySf  in  right 
of  his  wife,  was  entitled  to  a  life  estate  in  real  and  other 
property^  which  came  into  possession  in  1831.  In  1827 
Sir  T^mas  had  taken  the  benefit  of  the  insolvent  act, 
and  had  executed  the  usual  assignment  to  Mr.  Siurgis 
the  official  assignee.  He  again  took  the  benefit  of  the 
Insolvent  Debtors'  Act  in  August  1835,  under  which 
the  Defendants  had  become  his  assignees.  In  January 
1^35,  Lord  Mostyn  and  others  who  were  entitled  to  the 
estates  in  remainder,  filed  a  bill  against  Sturgis  and 
odiers  to  have  the  lease  of  part  of  the  settled  property 
renewed,  and  to  compel  the  tenant  for  life  and  the  as- 
signees to  contribute  towards  payment  of  the  renewal 
fine.  This  suit  was,  in  1836,  continued  by  a  supple- 
mental bill  against  the  Defendants. 

Again,  the  legal  estate  of  the  estate  being  outstanding, 
ShttgiSi  in  March  1836,  filed  a  bill  to  recover  the  rents 
of  the  estates  during  the  joint  lives  of  Sir  llamas  and 
Lady  Champneys,  Lady  ChampneySy  in  answer  to  the 
bill,  stated^  that  she  had  derived  no  maintenance  from 
her  husband  since  1824,  and  she  claimed  a  settlement 
and  maintenance  out  of  the  rents  and  profits  of  her 
estate.    The  Vice-Chancellor  decided  against  her  claim, 

C  4  but 
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but  it  was  allowed  by  Lord  Cottenham  on  appeal  (a)f  CB 
the  7th  of  November  1839. 

The  Defendants  Robinson  and  Gillett,  by  tlicJr 
answer,  admitted  that  they  had  in  their  possession  the 
several  documents  mentioned  in  the  second  schedule^ 
relating  to  the  matters  in  the  bill  mentioned ;  bnt  tbej 
submitted  that  several  of  the  documents  were  oonfi* 
dential  and  ought  not  to  be  produced. 

By  a  supplemental  answer,  the  Defendants  classified 
the  documents,  which  they  alleged  to  be  privileged,  as 
follows :  — 


They  said,  that  the  first  class  of  the  said  docu- 
ments comprised  Nos.  1.  &c.,  and  consisted  of  all 
cases  submitted  prior  to  the  sale  of  the  10th  day  of 
November  1838  to  counsel  and  others,  the  said  Nos.  S. 
and  4.  being  cases  submitted  to  an  actuary  and  an 
auctioneer,  and  all  the  other  numbers  being  cases  sub- 
mitted to  counsel,  on  behalf  of  the  Defendants,  for  the 
opinion  of  such  counsel  or  others,  for  the  guidance 
and  safety  of  the  Defendants,  on  various  matters  con* 
nected  with  the  estate  and  interest  of  the  Defendants 
sold  at  such  sale  to  the  Plaintiff,  and  of  the  opinions  of 
counsel  and  others  thereon;  and  this  class  included  all 
statements,  instructions,  and  observations  accompany* 
ing  drafls,  briefs,  and  other  papers,  for  the  inform- 
ation and  use  of  such  counsel.  And  the  Defendants 
submitted,  that  all  the  documents  in  the  first  class 
were  privileged  communications,  passing  between  the 
solicitors  of  the  Defendants  and  the  counsel  of  the  De- 
fendants, and  others ;  and  that  they  were  privileged  at 

the 

(ff)  See  Sturgis  v,  Chawpnetfs,  5  Afi/L  <J-  CV.  07. 
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the  time  they  were  made)  and  could  never  lose  that  pro*       1844. 

That  the  second  class  of  the  said  documents  comprised  ^^^^^^^^» 
No6»  S6.  &C.,  and  consisted  of  all  cases  submitted^  after 
the  sale  of  the  10th  of  November  ISSS,  to  counsel  on 
bdialf  of  the  Defendants,  for  the  opinion  of  such  counsel, 
for  the  guidance  and  safety  of  the  Defendants  on  various 
matters  connected  with  the  said  estate  and  interest  of 
the  Defendants  sold  at  such  sale  to  the  Plaintifl^  and  of 
the  opinions  of  counsel  thereon ;  and  this  class  included 
fll  statements,  instructions,  and  observations  accompany- 
ing drafts,  briefs,  and  other  papers,  for  the  information 
and  use  of  such  counsel.  And  the  Defendants  sub* 
mitted,  that  all  the  documents  in  the  said  second  class 
were  privileged  communications  passing  between  the  so- 
licitors of  the  Defendants,  and  the  counsel  of  the  De- 
fendants, on  the  very  subject-matter  of  this  suit,  and 
after  the  questions  now  in  litigation  between  the  De- 
fendants and  the  Plaintiff  had  arisen.  And  in  particular 
the  Defendants  said,  that  such  last-mentioned  cases  re- 
lated to  the  sale,  the  objections  by  the  Plaintiff  to  the 
tide  of  the  Defendants  to  the  said  estate  and  interest 
sold;  the  different  steps  taken  on  behalf  of  the  De- 
fendants to  clear  up  such  objections  and  to  perfect  their 
title^  and  to  the  proceedings  taken  by  the  Defendants 
relating  to  the  said  estate  and  interest  sold. 

That  the  third  class  of  the  said  documents  comprised 
Nos*  85.  &a,  and  consisted  of  all  cases  submitted  after 
tjbe  24th  day  of  Jpril  1840  (the  day  of  the  filing  of 
tbeorigiqal  bill  of  the  Defendants  against  the  Plaintiff), 
to  counsel,  on  behalf  of  the  Defendants,  for  the  opinion 
of  such  counsel,  for  the  guidance  and  safety  of  the  De- 
fendants on  various  matters  connected  with  the  questions 
in  dispute  between  the  Defendants  and  the  Plaintiff  in 

such 
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"Such  original  suit,  and  of  the  opinions  of  counsel  thereon ; 
and  this  class  included  all  statements,  instructions,  and 
observations  accompanying  drafts,  briefs,  and  other  pa- 
pers, for  the  information  and  use  of  such  counsel.  And 
the  Defendants  submitted,  that  all  the  documents  in  the 
third  class  were  privileged  communications  passing  be^ 
tween  the  solicitors  of  the  Defendants  and  the  counsel  of 
the  Defendants,  after  the  actual  commencement  of  the 
litigation  between  the  Defendants  and  the  Plaintiff,  and 
on  the  questions  in  litigation  between  them. 


That  the  Jomih  class  of  the  said  documents  com**- 
prised  Nos.  15,  &c.,  and  consisted  of  all  letters  be- 
tween the  Defendants  and  their  solicitors,  and  such 
letters  respectively  extended  over  the  three  distinct 
periods  of  time  covered  by  the  three  first- mentioned 
classes  of  documents,  and  that  such  letters  related  to 
various  matters  connected  with  the  said  estate  and  In- 
terest of  the  Defendants  sold  at  the  aforesaid  sale  to 
the  Plaintiff;  and  as  to  such  of  the  said  letters  as  were 
written  after  the  said  sale,  and  before  the  filing  of  the 
said  original  bill  of  the  Defendants,  such  letters  related 
to  the  very  subject  matter  of  this  suit,  and  were  written 
after  the  questions  now  in  litigation  between  the  De- 
fendants and  the  Plaintiff  had  arisen,  and  had  reference 
to  such  questions ;  and  as  to  such  of  the  said  letters  as 
were  written  after  the  filing  of  the  said  original  bill  of 
the  Defendants,  such  letters  were  written  after  the 
actual  commencement  of  the  litigation  between  the 
Defendants  and  the  Plaintiff,  and  on  the  questions  in 
litigation  between  them.  And  the  Defendants  sub- 
mitted, that  all  the  several  letters  comprised  in  the  fourth 
class  were  privileged,  and  ought  not  to  be  produced. 


That  the,/|/iA  class  of  the  said  documents  comprised 
Nos.  9,  &c.,  and  consbted  of  letters  and  written  com- 
munications 
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tntmioatiotis  from  creditors  under  the  insolvency  of  Sir 
Thomas  SL  CAampfieys  deceased,  and  letters  and  like 
communications  from  the  Defendants'  solicitors  to  such 
liist*tnentioned  creditors,  and  private  memoranda  of 
the  Defendants'  solicitors,  of  proceedings  at  confiden- 
tial meetings  with  such  creditors,  and  cases  for  the 
opttiion  of  counsel  on  behalf  of  such  creditors,  and  the 
opinions  of  counsel  thereon ;  and  such  last-mentioned 
letters,  communications,  memoranda  and  cases  extended 
over  the  same  three  periods  of  time  as  the  letters  com- 
prised in  the  fourth  class,  and  related  to  the  like 
matters.  And  the  Defendants  submitted,  that  the  same 
^ere  equally  privileged  with  the  letters  comprised  in 
the  fourth  class. 


1844. 


0. 

Roiinfs09r. 


That  the  sixth  class  of  the  docuitients  comprised 
Nos.  8,  Set. ;  atid  consisted  of  letters  passing  between 
the  solicitors  of  the  Defendants  and  Messrs.  Simpsofi 
and  Moor  (the  solicitors  for  the  provisional  assignee), 
or  the  provisional  assignee  himself,  and  such  letters 
extended  over  the  sftme  three  periods  of  time  as  the 
letters  comprised  in  the  fourth  class,  and  related  to 
the  like  matters.  And  the  Defendants  submitted,  that 
the  same  were  equally  privileged  with  the  letters  com- 
prised in  the  fourth  class. 


That  the  seventh  class  of  the  said  documents  com- 
prised No.  19.,  and  consisted  of  a  copy  of  the  queries 
to  a  case  for  and  with  the  opinion  of  counsel  thereon,  on 
behalf  of  the  said  provisional  assignee ;  and  such  queries 
and  opinion  related  to  the  several  steps  required  by  the 
said  provisional  assignee  to  be  taken  by  the  Defendants, 
before  he,  the  provisional  assignee,  would  assign  to 
the  Defendants  the  surplus  estate  and  effects  of  the 
insolvent.      And  the  Defendants  submitted,   that  the 
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same  was  equally  privileged  with  the  cases  comprised 
in  the  second  class. 

That  the  eighth  class  of  the  documents  comprised 
Nos.  7*  &c. ;  and  consisted  of  correspondence  between 
the  said  insolvent  and  Dame  Charlotte  his  wife,  and 
the  Defendants  and  their  solicitors,  and  private  me- 
moranda of  the  Defendants  taken  at  meetings  held  with 
the  said  insolvent  and  his  solicitors;  and  such  cor* 
respgndence  and  memoranda  extended  over  the  first 
and  part  of  the  second  of  the  same  three  periods  of 
time  as  the  letters  comprised  in  the  fourth  class,  and 
related  to  the  like  matters.  The  Defendants  also  said, 
that  their  said  solicitors  were  several  years  previously 
and  up  to  the  time  of  his  death  the  private  solicitors 
of  the  insolvent,  and  his  letters  to  them  were  written 
by  him  to  them  as  his  private  solicitors,  and,  as  such 
private  solicitors,  they  have  such  last-mentioned  por- 
tion of  the  said  correspondence.  And  the  Defendants 
submitted,  that  the  correspondence  comprised  in  the 
eighth  class  was  equally  privileged  with  the  letters 
comprised  in  the  said  fourth  class. 

That  the  ninth  class  of  the  said  documents  comprised 
Nos.  33.  &c.,  and  consisted  of  cases  and  copies  of  cases 
for  and  with  the  opinion  of  counsel  thereon,  on  behalf  of 
Lord  Mostyn  and  Lady  Mosti/n^  his  wife,  and  Dame 
Charlotte  Champneys,  and  of  correspondence  between 
their  respective  solicitors  and  the  DeFendants'  solicitors; 
and  such  last-mentioned  cases  and  copies  of  cases 
and  correspondence  extended  over  the  same  three 
periods  of  time  as  the  letters  comprised  in  the  said 
fourth  class,  and  related,  and  were  prepared  and  written 
with  reference  to  the  like  matters.  And  the  Defendants 
submitted,  that  such*  last-mentioned  cases  and  copies 
of  cases  for  and  with  the  opinions  of  counsel  thereon 

were 
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were  equally  privileged  with  the  letters  comprised  in 
the  fourth  class* 

That  the  tetUk  of  the  said  classes  of  documents  com- 
prised Nos.  81.  8cc.  and  consisted  of  a  draft  and  a  fair 
copy  of  a  statement  laid  before  Mr.  Commissioner  Law, 
at  his  request,  by  the  Defendants,  on  their  application 
to  him  for  his  confirmation,  pursuant  to  the  act  of  par* 
liameot,  of  t'.i'j  resolutions  of  the  creditors  authorising 
the  Defendants   to  make  the  compromise  with  Dame 
Charlotte  Ckampneifs,  mentioned  in  the  former  answer 
of  the  Defendants,  and  also  correspondence  between 
the  Defendants'  solicitors  and  Mr.  Commissioner  Law. 
The  Defendants,  as  to  this,  said,  that  the  Commis- 
sioner required,  for  his  own  guidance  in  the  matter 
of  such  confirmation,  to  be  furnished  with  a  state- 
ment of  all  the  difficulties  and  objections  present  and 
prospective  afiecting  the  estates  and  interests*  of  the 
Defendants  as  assignees,  and,  in  consequence  thereof, 
the  said  statement  and  correspondence  contained,  for 
the  information  and  consideration  of  the  Commissioner, 
confidential  remarks  upon  the  difficulties  under  which 
the  Defendants  laboured  in  clearing  up  the  alleged 
objections  of  the  Plaintiff  to  their  title,  and  their  ex* 
pectations  respecting  this  suit  which  was  not  then  in- 
stituted.   And  the  Defendants  said,  that  a  production 
of  this  statement  and  correspondence  would  give  to 
the  Plaintiff  a  discovery  of  most  private  and  confidential 
matters  on  the  subject  of  the  litigation  subsisting  be- 
tween them,  and  which  confidence  the  Defendants  were 
compelled  to  repose  in  the  said  Commissioner.     And 
the  Defendants    submitted,    that  such   last-mentioned 
statement  and  correspondence  were  equally  privileged 
with  the  letters  comprised  in  the  said  fourth  class. 
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That  the  eleventh  class  of  the  documents  compriwd 
Nos.  37.  &c.,  and  consisted  of  the  bills  of  co^ts  an4 
the  several  books,  journals,  ledgers,  and  other  books 
of  the  Defendants'  solicitors;  and  such  last^mentioped 
class  extended  over  tba  same  thre^  periods  of  tiiQ« 
as  the  letters  comprised  in  the  said  fourth  class»  and 
related  to  the  like  matters^  As  to  these  the  Defend* 
ants  said,  that  the  bills  of  costs  contained  statementa 
of  the  business  done  by  their  solicitors  for  the  De- 
fendants, and  the  occasions  and  necessities  for  such 
business,  so  that  the  said  bills  of  costs  might  be  in^ 
telligible  on  the  face  of  them,  and  justify  the  business 
done,  and  the  charges  made ,  and  therefore  prpductioQ 
of  the  said  bills  of  costs  would  give  to  the  Plaintiff  ^ 
discovery  and  explanation  of  all  the  confidential  busi^ 
ness  done  by  their  solicitors,  in  respect  of  the  very 
subject  of  litigation  now  subsisting  between,  and  the 
questions  now  at  issue  and  in  di^pnte  between,  the 
Defendants  and  the  Plaintiff.  That  the  several  letter 
books,  journals,  ledgers,  and  other  books  were  not  the 
property  of  'the  Defendants,  but  were  the  property  of 
the  Defendants'  solicitors,  and  such  books  contained 
entries  and  memoranda  and  statements  of  confidential 
communications  between  the  Defendants  and  their  so« 
licitors.  And  the  Defendants  submitted,  that  such  last* 
mentioned  statements  were  equally  privileged  with  the 
letters  comprised  in  the  fourth  class. 


That  the  twelfth  class  of  the  said  documents  com- 
prised Nos.  489.  &c.,  and  consisted  of  letters  passing 
between  the  Defendants'  solicitors  and  Mr.  Kelsall  the 
solicitor  of  the  Chester-  and  CrexLe  Railway  Company 
and  other  persons,  in  relation  to  a  contract  entered 
into  between  the  Defendants  and  the  company  for  the 
sale  to  them,  in  pursuance  of  their  act  of  parliament, 

of 
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of  a  portion  of  the  estates  and  premises  in  the  Plaintiff's 
biU  mentioned!  and  of  a  copy  of  a  case  submitted 
to  counsel  for  his  opinion  on  behalf  of  the  companji 
with  the  opinion  of  counsel  thereon.  And  the  D^ 
fcndaots  submitted^  that  the  communications  made  by 
such  documents  in  the  twelfth  class  were  confidential 
at  the  time  they  were  so  madey  and  were  then  privileged^ 
and  that  they  could  never  lose  that  privilege. 
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And  they  said,  that,  in  addition  to  the  several  rea* 

sons  thereinbefore  set  forth  for  resbting  the  production 

of  the  several  classes  of  documents  thereinbefore  men* 

tionedi  there  was  this  further  reason,  and  so  the  Dt- 

fi^dants  believed  it  would  appear  by  a  comparison  of 

dates,  that  from  a  period  prior  to  the  dates  of  the  earlie$i 

(f  the  sqid  documents^  down  to  this  very  time,  there  ha$ 

ken  a  constant  unintetrupted  state  qf  litigation  existing 

I'n  the  Court  bet'ween  the  D^endanfs  and  other  persons^  in 

rupect  qf  the  estate  and  interest  of  the  Defendants^  a$ 

mgneesj  and  the  xohole  of  such  documents  came  into  exist" 

ence  with  reference  to^  and  in  respect  qf  the  matters  so  in 

litigation* 

A  motion  was  now  made  for  the  productbn  of  all 
the  above  documents. 

Mr.  G.  Turner  and  Mr.  Sogers  for  the  Plamtiff. 
Mr.  Kindersley  and  Mr.  Chandless  for  the  Defendants. 

The  proceedings  in  Sttirgis  v.  Champneys  (a)  and 
Yemens  v.  Robinson  {b)^  and  the  following  cases,  were 
referred  to:  — 


(a)  5  Myh  4*  Cn  07. 


Radcliffe 
{Jb)  11  Smoru^lOS* 
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RadcUffi:  v.  Fursman  (a).  Stanhope  v.  Roberts  {b)f  Tay^ 
lor  V.  Milner  (c),  Richards  v.  Jackson  {d)^  Glegg  t. 
Legh  {e).  Walker  v.  Wildman  (g\  Hughes  v.  Biddulph  (A), 
Vent  V.  Pflc^ry  (i),  Garland  v.  Sco^/  (^),  Newton  v.  Beres^ 
Jbrd  (/),  Bolton  v.  Corporation  of  Liva-pool  ( w),  Greenougk 
V.  GaskeU  (n).  Sawyer  v.  Birchmore  (o),  BeUwood  v. 
Wetherall  (p)^  Storey  v.  Zor//  George  Lennox  {q\  Knight 
V.  Marquis  of  Waterford  (r),  Desborough  v.  Bawlins  {s)f 
Nias  V.  Northern  and  Eastern  Railway  Company  {t\ 
Greenlaw  v.  iKiiigf(tt)i  Banatyne  v.  Leader  {x)^  Combe 
V.  Corporation  of  the  City  of  London  (y),  Herring 
v«  Clobery  (z),  Jbn^s  v.  Pi^A  (a  a),  Claggett  v.  Phillips  {bb)f 
Bunbury  v.  Bwdmry  (cc)^  Curling  v.  Perring  {dd)^  LleweU 
lyn  v«  Badeley  {ee),  Lord  fValsingham  v.  Goodricke  {gg)^ 
Preston  v.  Corr  (AA),  SW/A  v.  Z)i/^^  ^  Beaufort  (ii), 
Mitforis  Pleading  by  Jeremy  (AA),  Po«5  v.  ./fdair  (//), 
Kynaston  v.  .£05/  /mf/a  Company  (fim),  £ar/  ^  Falmouth 
V.  Mas5(nii),  Firkins  v.  ZiOtoe  (00),  Taylor  v.  Rundell  (pp), 
Atkyns  v.  Wright  {qq\  City  of  London  v.  TAomion  (rr), 

Burrell 


(a)  2  Bro.  P.  C.  514. 

(6)  2iM.  214. 

(c)  11  Vet.  41. 

Id)  18  /AtU  474. 

(ff)  4  3fa<L  193. 

(g)  6  /^u/.  47. 

(A)  4  i^uM.  190. 

(t)  /^.  193. 

(i(r)  3  5tfii.  396. 

(/)  yoii.  377. 

(in)  3  i^ini.  467.  ^.  C  on  ap- 
peal, 1  MyU  4*  -^^  88. 

(n)  1  MyL  i  K.  98. 

(o)  3  /AiVi  572. 

\p)  1  row.  (j-C.  JBjtA.  211. 

(^)  1  Keen^  341.  5.  C.  on  ap- 
peal, 1  MyL  4*  Cr.  525. 

(r)  2  Fbtt.  4-  C.  Exch,  30, 

\s)  3  JIfy.  4-  Cr.  522. 

(/)  2  JTff^i,  76.  &  C.  OD  ap- 
peal, 3  Afy/.  4"  ^«  555. 


(t<)  1  Bea9.  137. 
(jr)  10  5tfi}.  230. 
(jf)  1  roii.  4-  C.  jV:  C.  631. 
(z)  1  Ph,  91. 
(a  a)  /5t(/.  96. 

(55)  2  You.  4-  CoU.  (C.  C.)  82. 
(cc)  2  Beavan^  173. 
(</</)  2  iify/.  4*  jr.  380. 
(tfO  1  Hare^  527. 
(gg)  3  ifonr,  122. 
{hh)  1  You.4rJ'  175. 
(••;  1  //iirff,  507. 
(ArXr)  Page  306. 
(//)  5  Swatut.  268.  n. 
(mm)  Ilfid.  248. 
(ff  fi)  1 1  Price,4S5.,  1  Ph'Mppi 
on  Evid,  1 75. 
(oo)  ilf*I,ff/.  73. 
{p  p)  1  PA.  222. 
(qq)  14  res.2lU 
{rr)  3  SwarM.  265.  n. 
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Burrell  ▼•  Nichokon  (a),  NeeUe  v.  Latimer  (&),  B{%//  v. 
Arson  (c),  Adams  v«  i^/s^^r  (J),  Phillips  v.  £oan5  (f ), 
9^0911  on  Discovery*  (g) 

The  Master  ojthe  Rolls  reserved  judgment. 
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The  Master  of  the  Rolls. 

In  this  case  a  motion  was  made  for  the  production  of 
papers  by  the  answer  admitted  to  be  in  the  possession 
of  the  Defendants. 

The  Defendants,  admitting  they  liave  in  their  posses- 
sion several  papers  relating  to  the  matters  in  question  in 
the  causey  say,  that  many  of  such  papers,  being  in 
namber  472.,  are  of  a  confidential  nature,  and  they 
have  divided  such  papers  into  twelve  classes,  and  submit 
that,  for  the  several  reasons  stated  as  to  each  of  the 
twelve  classes,  the  Defendants  ought  not  to  be  required 
to  produce  any  of  the  papers  or  documents  therein 
comprised. 

It  is  admitted  that  the  papers  relate  to  the  matters  in 
qoestion,  and  it  is  not  denied  that  they  may  be  material 
to  the  case  of  the  Plaintifi*;  but  it  is  alleged,  that  they 
ve  privileged  communications,  and  for  that  reason, 
that  the  Defendants  ought  to  be  protected  from  pro- 
dDcingthem.  . 

According  to  the  general  rule  which  has  always  pre- 
vailed in  this  Court,  every  Defendant  is  bound  to  dis- 
cover all  the  facts  within  his  knowledge,  and  to  produce 

aU 


Jk/y  51. 


(a)  1  2i!yU  4*  K,  680. 
{h)  2  Foil.  4*  CdLiJRxch.^  257. 
4C/.  4  J^M.  570.»  11  BUuWi. 
(c)  7  Pricr,  205. 

Vol.  VIII. 


(</)  2  Keen^  754.,  and  5  MyU 
4'  Cr,  526, 

ie)  2  you.  i'CoU.  (C.  C.)  647. 
(g)  Page  275. 
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all  documents  in  his  possession  which  are  material  t6 
the  case  of  the  Plaintiff!  However  disagreeable  it  may 
be  to  make  the  disclosure,  however  contrary  to  his  per* 
sonal  interests,  however  fatal  to  the  claim  upon  which 
he  may  have  insisted,  he  is  required  and  compelled,  under 
the  most  solemn  sanction,  to  set  forth  all  he  knowsi 
believes,  or  thinks  in  relation  to  the  matters  in  ques- 
tion. The  Plaintiff*  being  subject  to  the  like  obliga- 
tion, on  the  requisition  of  the  Defendant  in  a  cross  bill, 
the  greatest  security  which  the  nature  of  the  case  is. 
supposed  to  admit  of  is  afforded,  for  the  discovery  of  all 
relevant  truth,  and  by  means  of  such  discovery,  this 
Court,  notwithstanding  its  imperfect  mode  of  examining 
witnesses,  has,  at  all  times,  proved  to  be  of  trans- 
cendent utility  in  the  administration  of  justice.  It  need 
not  be  observed,  what  risks  must  attend  all  attempts  to 
administer  justice,  in  cases  where  relevant  truth  is  con- 
cealed, and  how  important  it  must  be  to  diminish  those 
risks,  and  that  if  there  be  any  cases,  in  which,  for  pre- 
dominant reasons,  parties  ought  to  be  permitted  or  to 
be  held  privileged  to  conceal  relevant  truth,  those  cases 
ought  to  be  strictly  defined,  and  strictly  limited  by 
authority. 


In  this  case  I  have,  on  the  one  hand,  been  reminded 
of  the  vast  importance  of  maintaining  the  Plaintiff*'s 
right  to  the  discovery  of  all  the  relevant  facts  within 
the  knowledge  of  the  Defendants,  and  o£  all  the  docu- 
ments by  which  those  facts  may  be  manifested,  and  I 
am  urged  not  to  extend  the  exceptions  to  the  exercise  of 
that  right  further  than  I  am  compelled  to  do  by  authority. 
On  the  other  hand,  I  am  reminded  of  the  authorities 
which  have  declared,  that  the  Defendant  is  not  to  be 
compelled  to  disclose  communications  made  in  pro- 
fessional confidence: — that  the  protection  of  profes- 
sional communications  necessarily  infringes  upon  and 
induces  exceptions  to  the  Plaintifi^'s  right  to  discovery, 

and 
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and  then  I  am  urged  to  give  to  those  exceptions  the 
full  extent  which  is  warranted  by  the  principle  on  which 
they  are  founded. 

This  might  be  practicable,  if  the  principle  on  which 
the  exceptions  are  founded  were  in  itself  clear. 

The  arguments  which  have  been  used  in  some  late 
casesj  seem  (as  was  observed  by  the  counsel  for  the 
Plaintiff)  to  have  assumed)  that  concealment  of  the 
troth  was,  under  the  plausible  names  of  protection  or 
privilege,  an  object  which  it  was  particularly  desirable 
to  secure,  forgetting,  as  it  would  seem,  that  the  prin- 
ciple upon  which  this  Court  has  always  acted^  is  to 
promote  and  compel  the  disclosure  of  the  whole  truth 
relevant  to  the  matters  in  question,  and  that  every 
ezoqption  requires  a  distinct  and  su£Scient  justification. 
It  is  singular,  that  it  should  have  become  necessary  to 
observe,  that  cases  of  discovery  from  Defendants  in 
Courts  of  Equity  which  are  the  only  cases  now  under 
consideration,  relate  to  the  admissions  of  parties,  and  not 
to  the  testimony  of  witnesses ;  that  they  are  not  cases  in 
which  parties  in  all  courts  are  held  entitled  to  insist  (as 
their  own  privilege)  that  their  legal  advisers  shall  not  be 
permitted  to  disclose  confidential  communications ;  nor 
cases  in  which  parties  are  sued  for  penalties,  prosecuted 
for  crimes,  or  exposed  to  personal  or  political  oppres- 
sion. Above  all,  they  are  not  cases,  in  which  pre- 
sumptions in  favour  of  the  Defendant  are  to  be  carried 
so  far,  as  to  exempt  him  from  the  obligation  to  answer 
on  his  own  oath,  till  a  title  to  relief  has  been  proved 
against  him.  In  this  Court,  the  only  case  to  be  made 
out  against  the  Defendant  may  rest  within  his  own 
knowledge.  The  Plaintiff  may  know,  or  be  able  to 
prove  nothing  which  justifies  more  than  mere  suspicion, 
and  yet  the  Defendant  must,  on  his  oath,  disclose  the 
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truth.  The  cases  are  oilen  such,  that  they  are  only  to 
be  ascertained  by  a  discovery  to  be  obtained  from  the 
Defendant  alone,  and  in  which,  it  is  plain,  that  the  con- 
cealment is  against  conscience  and  good  faith.  I  own 
that  it  is  difficult  for  me  to  comprehend,  how  it  is  pos- 
sible to  apply  to  such  cases,  the  rules  which  are  applied 
to  cases  totally  different.  An  innocent  man,  falsely 
accused  of  fraud,  will  scarcely  be  desirous  of  conceal- 
ing the  facts,  which  he  may  have  stated  to  his  legal 
adviser  for  the  purpose  of  obtaining  legal  protection  to 
which  he  is  justly  entitled.  A  man  engaged  in  a  scheme 
of  fraud  will  be  very  unwilling  to  disclose  the  statement 
of  facts,  which  he  may  have  made  to  his  legal  adviser  for 
the  purpose  of  better  enabling  him  to  conceal  or  to  secure 
and  enjoy  the  fruits  of  his  fraud ;  and  it  is  a  question, 
which  I  would  willingly  submit  to  the  consideration  of 
those  who  have  to  decide  upon  cases  of  this  kind,  whether 
the  interests  of  society  and  of  justice,  or  the  honour  and 
utility  of  the  legal  profession,  which  are  so  closely  bound 
up  with  those  interests,  are  more  or  less  likely  to  be  pro- 
moted, by  the  author  of  the  fraud  being  compelled  to 
disclose,  or  permitted  to  conceal,  the  fact  of  his  own 
admissions  contained  in  such  a  statement  of  facts  ? 


Considering  the  importance  of  having  the  real  truth 
of  every  case  known,  and  laying  aside  the  inferences 
which  appear  to  have  been  deduced  from  several  cases 
which  do  not  bear  upon  the  question,  I  own  that  I  have 
found  great  difficulty  in  discovering  any  well-grounded 
principle,  upon  which  the  exceptions  to  the  general  rule 
of  discovery  can  be  said  to  rest ;  and  under  these  cir- 
cumstances, whilst  I  am  bound  by  the  decisions,  and 
submit  to  them  with  the  respect  which  is  due,  I  am 
imable  to  deduce  from  them  a  principle,  which  I  can 
consider  as  a  satisfactory  guide  to  their  application  to 
other  cases  which  do  not  fall  within  the  direct  scope  of 

their 
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their  authority,  and  therefore  it  is,  that  in  the  present 
case  I  must  afford  the  protection,  as  it  is  called,  to  the 
extent  in  which  protection  has  hitherto  been  afford^ 
by  the  Lord  Chancellor  in  similar  cases,  but  no  further. 

In  the  cases  of  Hughes  v.  Biddulph  (a),  Vent  v.  Pa- 
cey  {b)f  and  Garland  v.  Scott  (c),  it  was  determined,  that 
the  Defendant  should  not  be  compelled  to  produce  such 
confidential  communications,  made  merely  in  the  relation 
of  solicitor  and  client,  as  had  taken  place  either  during 
the  progress  of  the  suit,  or  with  reference  to  the  suit 
previously  to  its  commencement,  or  a  direction  to  his 
solicitor  to  take  the  opinion  of  counsel  upon  a  matter 
then  in  question,  and  which  afterwards  became  the 
sabject  of  a  suit. 

Bolton  v.  7^e  Corporation  of  Liverpool  {d)  was  a  cross 
bOl  in  aid  of  the  Plaintiff's  defence  to  an  action  brought 
aguost  him  by  the  Defendants  in  equity,  and  it  was  de- 
tennined,  that  the  Defendants  in  equity  should  not  be 
compelled  to  produce  cases  and  statements  submitted  to 
counsel,  which  had  been  prepared  in  contemplation  of, 
and  with  reference  to  the  action  and  suit. 


1844*. 
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In  Nias  v.  27ie  Northern  and  Eastern  Bail'xai/  Com" 
paig  {e),  the  Lord  Chancellor,  whilst  he  expressed  his 
approbation  of  Bolton  v.  The  Corporatioti  of  Liverpool^ 
referred,  without  disapprobation,  to'**its  having  been 
held,  that  cases  long  before  stated  for  the  opinion  of 
counsel  relative  to  the  matters  subsequently  brought 
into  contest,  would  not  be  protected  under  the  privilege 
of  professional  advice  and  confidential  communications. 

These 


(a)  4  Ruu.  190. 
\b)  4  Ruu,  \95. 
{e)  3  &m.  996. 


(d)  3  Sim.  467^   1  Myl.  ^  K. 
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[e)  3  MffL  ^  Cr.  357. 
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These  are  the  cases  which  it  is  my  duty  to  consider 
as  authorities,  and  according  to  which  I  am  bound  to 
act  to  the  best  of  my  ability. 

J  am,  therefore,  not  to  order  the  Defendants  to  pro- 
duce documents  which  are  properly  to  be  considered 
as  confidential  communications  made  between  solicitor 
and  client,  and  which  took  place,  either  in  the  progress 
of  the  suit,  or  with  reference  to  the  suit  previously  to  its 
commencement. 


In  this  cose,  the  Defendants  flobinsofi  and  GiUett  were 
the  assignees  of  an  insolvent  debtor.  Sir  Thomas 
Champneys.  In  the  character  of  assignees,  they  were 
involved  in  and  exposed  to  much  litigation,  and  it  was 
their  duty  to  act  with  great  caution,  and  under  advice. 
On  the  10th  of  November  18S8,  they  put  up  the  estate 
now  in  question  to  sale,  and  the  Plaintiff*  Flight  became 
tlie  purchaser,  and  then,  for  the  first  time,  had  any  in- 
terest in  the  property.  On  the  2^i\\  of  April  1 840,  and 
in  consequence  of  disputes  which  had  arisen,  Robinsoti 
and  Gillett  filed  their  original  bill  against  Flight  for  a 
specific  performance  of  the  agreement,  and  on  the  29th 
of  October  1840,  Flight  filed  this  bill  for  a  discovery  of 
matters  to  affect  the  validity  of  the  agreement. 

The  first  class  of  papers  now  in  question,  with  the 
exception  of  the  papers  Nos.  3.  and  4.  may,  perhaps,  be 
assumed  to  consist  of  confidential  communications  be- 
tween attorney  or  counsel  and  client ;  but  they  did  not 
take  place,  either  in  the  progress  of  the  suit,  or  with 
reference  to  the  suit  previously  to  its  commencement. 
They  are  properly  distinguished,  as  having  taken  place 
before  the  10th  day  of  November  1838,  the  day  on 
which  the  relation  of  vendor  and  purchaser  arose  be- 
tween the  Defendants  and  the  Plaintiff.  The  De- 
fendants being  in  circumstances  of  hazard  and  responsi- 
bility 
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bility  in  their  management  of  the  estate,  for  their  own        1844. 
security  and  protection  made  statements  for  the  c^inion      ^^^^"^ 
of  coansely  and  allege  them  to  be  privileged  communi-     _    v, 
cations^  which,  in  one  sense,  they  are,  for  their  attorney 
would  not  be  permitted  to  disclose  them,  but  they  are 
not,  in  my  opinion,  so  privileged  as  to  protect  the  De- 
fendants themselves  from  discovering  them  in  answer  to 
the  Plaintiff's  bilL 

As  to  the  second  class,  the  Defendants  say,  that  the 

cases  therein  mentioned  relate  to  the  sale  to  the  Plaintiff, 

the  objections  taken  by  the  Plaintiff  to  the  Defendant's 

title,  the  steps  taken  by  the  Defendants  to  clear  up  the 

objections,  and  so  on;  and  I  think  that  {  must  consider 

these  cases  as  communications  made  with  reference  to 

the  dispute  which  resulted  in  the  present  litigation. 

The  third  class  consists  of  cases  laid  before  counsel  in 

the  progress  of  the  cause,  with  reference  to  the  matters 

\a  dispute.    Nothing  appears  to  me  more  frivolous,  than 

(o  suppose  that  truth  and  justice  can  be  promoted  by 

concealing  the  cases  mentioned  in  the  second  class,  or 

that  the  protection  afforded  can  produce  any  thing  but 

aggravated  suspicion  and  prolonged  litigation  and  ex^ 

pence;  but  I  think  that  they,  as  well  as  the  papers  in 

the  third  class,  are  within  the  rule  which  gives  this  pro- 

teetion,  and  that  the  Defendants  are  not,  according  to 

the  rule,  to  be  compelled  to  produce  them. 

As  to  the  fourth  class,  I  think  that  the  Defendants 
are  bound  to  produce  such  letters  as  were  written  prior 
to  the  sale;  the  other  letters  are,  I  think,  within  the  rule 
of  protection,  provided  they  were  written  merely  in  the 
relation  of  solicitor  and  client.  If  they  were  written  in 
the  relation  of  principal  and  agent  for  effecting  the  sale, 
I  think  that  they  would  not  be  within  the  rule  of  pro- 
tection. The  answer  is  not  so  distinct  as  it  ought  to  be ; 
and  if  there  be  any  doubt  as  to  the  fact,  I  will  give  the 
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Defeodimts  leave  to  file  an  affidavit  to  explain  the  mat- 
ter more  fully. 

I  am  of  opinion,  that  the  Defendarits  ai*e  bound  to 
produce  all  the  documents  in  the  5th,  6th,  7th,  8th, 
9th,  10th,  and  12th  classes.  Communications  with  the 
insolvent,  or  bis  creditors,  or  his  wife,  or  solicitor,  me- 
moranda at  meetings  of  the  creditors,  and  cases  on  their 
behalf,  do  not  appear  to  me  to  fall  within  any  rule  of 
professional  confidence,  which  can  be  considered  as 
having  relation  to  the  matters  in  question  in  this  case. 
And  it  does  not  appear  to  me,  that  any  communication 
made  to  Mr.  Commissioner  Law  can  be  considered  as  a 
professional,  or  even  a  confidential,  communication  of 
any  kind. 

As  to  the  eleventh  class,  I  think  that  the  Defendanta 
ought  to  produce  such  bills  or  parts  of  bills  of  costs  of 
their  solicitor  as  relate  to  the  matters  in  question,  or  to 
the  documents  which  they  are  ordered  to  produce,  but 
not  any  others  or  other  parts ;  and  I  do  not  think  that 
they  are  to  be  ordered  to  produce  their  solicitors*  books^ 
whether  letter  books,  journals,  ledgers,  or  others. 

Order  the  Defendants  to  produce  the  papers  and 
documents  comprised  in  classes  1.  5,  6,  7,  8,  9,  10.  12. 
Such  letters  in  class  4.  as  were  written  before  the  10th 
of  November  1838,  and  such  other  letters  therein  com- 
prised as  the  Defendants  shall  not,  by  affidavit,  state  to 
have  been  written  between  the  Defendants  and  their 
solicitor,  merely  in  the  relation  of  solicitor  and  client^ 
and  such  bills  and  parts  of  bills  of  costs  as  relate  to 
business  done  before  the  10th  oi  Naoember  18S8,  or  to 
the  documents  which  the  Defendants  are  hereby  ordered 
to  produce. 

Note. — See  Holmes  ▼•  Baddeley^  1  PhUUph  476.,  rerereing  the 
decibioii  below,  6  JBeavan,  Ml, 
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THE  bQl  in  this  case  prayed  the  common  injunc*  ^°  ■P'^?. 
*      -^  •'  was  found  in- 

tiao.  sufficient.  On 

the  following 
day  the  Plain- 
Hk  Defisodant  put  in  his  answer  to  the  bill,  which  tiflT obtained  . 

VM  iiNiDd  insuflBdent  on  the  24th  of  May  1844.  amend  and 

that  the  De- 

On  the  85th  of  May^  the  Plaintiff  obtained  an  order  answer  the 

to  amend,  and  that  the  Defendant  minht  answer  the  ex-  ^^cceptions 

^  .     .  and  amend- 

ceptiont  and  amendments  together,  the  Plaintiff  under-  menu  to- 

takiog  to  amend  within  three  weeks,  and  on  the  same  SSmJ'to"^*'' 

day,  he  obtained  an  order  for  the  common  injunction.       amend  within 

three  weeks ; 
on  the  same 
On  the  27di  of  JU^,  the  Plaintiff  gave  notice  of  ^y  he  ob. 

■wtion  to  extend  the  injunction  to  stay  trial.     The  mo-  common  in- 

t«»f  which  was  supported  by  tlie  usual  aiSdavit,  was  jpncuon.    A 
_^^       J    ,  ^^^  ^  few  davi  after 

■W  made  by  he  moved  to 

extend  the  in- 
\g    «..  junction  to 

Mr.  KmdenUy  and  Mr.  Hallctt^  who  argued  that  the  suy  trial 

Defendant  was  in  default  upon  the  Master's  report,  that  ^^^^^ 
">c  Plaintiff,  thereupon,  became  entitled  to  the  common  was  regular, 
injunction,  and  that  the  Orders  of  May  1839  did  not  Joi^"*^' 
«ppij  to  such  a  state  of  circumstances.     ITiat,  having  granted. 
**™ned  the  common  injunction,  and  the  Defendant 
imaining  in  default,  the  Plaintiff  was  entitled  to  have 
H  extended  to  sUy  trial 

.  .^■'•T*^*^'  *nd  Mr.  Eftrin,  cotdra.  The  common 
lojimction  can  only  be  obtained  while  the  Defendant  is 
m  de&oh.  By  amending  the  bill  the  Defendant  has 
««ed  to  be  b  defcult.  The  Defendant  wUl  be  unable 
to  put  in  htt  answer  until  the  Plaintiff  has  amended  his 
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bill,  and  during  three  weeks  he  may  be  prevented  going 
on  with  his  action  by  the  Plaintiff's  delay  in  not 
amending.  . 

Under  the  Orders  of  the  9th  of  May  1889  (a),  the 
Plaintiff  ought  to  have  undertaken  to  amend  within  a 
week,  and  the  order  to  amend  ought  to  have  been  ob- 
tained ^^  without  prejudice  to  the  injunction." 

Adney  v.  Flood  (6),  Dipper  v.  Durant  (c),  Ferrand  t. 
Hamer{d)i  Simes  v.  Duff^{e)j  Martin  v.  Morilock(g), 
Stratford  v.  Lewis  {h\  and  Stratford  v.  Cooke  (t),  were 
cited ;  and  see  Archer  v.  Hudson  {k\  Mellor  v.  Cress^ 
weU  (/),  Brami  y*  Reina  (m),  Lee  v.  Bavenscrqfl.  (n) 

The  Master  of  the  Rolls  said,  that  the  Master'a  re- 
port, finding  the  answer  insufficient,  placed  the  Defend- 
ant in  default,  and  that  he  could  not  assent  to  the 
proposition,  that  the  Defendant  ceased  to  be  in  default 
by  the  Plaintiff's  obtaining  the  order  to  amend;  that 
the  Vice-Chancellor  of  England  had  already  decided, 
under  similar  circumstances,  that  the  proceeding  was 
regular,  and  that,  concurring  in  the  decision  of  the 
Vice-Chancellor,  he  must  make  the  order  extending  the 
injunction. 


(a)  Ord,  Can.  135, 136. 

(&}  1  Mad.  449. 

(c)  3  Mer.  465. 

(rf)  AMtfLSfCr.  145. 

(e)  8  Sim,  870. 

Ig)  1  NewlaruTt  Prac,  356. 


(h)  r.  C.  E.  28d  M4H/  1844. 

(i)  V.  C.  E. 

{k)  6  Beav,  474.' 

(0  2  MyU  4*  K.  616. 

(m)  3  You.  ^  J.  389. 

(n)  6  Sim.  474. 
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AMBROSE  V.  DUNMOW  Union.  July  lo. 

UNDER  a  commission  issued  out  of  this  Court  for  Commis- 
1  ..         t»     -  o^«>        1^1-7    sionere  for  the 

the  exammation  of  witnesses,  5.  Adeock  and  C.  H.  examination 

(Jwmrr  were  nominated  commissioners.  They  proceeded  of  witnesses, 

^  •'  '^  restrained 

to  examine  the  witnesses,  and  having  completed  the  from  prose- 
aammation,  they  sent  in  to  the  solicitor  the  account  of  ^"^^^  ^^]g^ 
their  fees,  the  former  claiming  about  78/.  and  the  latter  for  the  re- 
7SL,  besides  tavern  bills  amounting  to  41/.  fi^^and  a  ^ 

ference  made 
_  to  the  Master 

Disputes  arose  as  to  the  amount  of  these  charges,  and,  to  ascertain 
in  particular,  as  to  the  charge  for  each  commissioner  of  ?jj*jf  ^"  **"* 
three  guineas  a  day,  besides  travelling  expences.     The 
aolicitor  of  the  Plaintiff  insisted  that  two  guineas  was 
the  proper  charge. 

The  amount  claimed  not  having  been  paid,  the  com- 
missioners brought  an  action  at  law  against  the  Plaintiff 
in  the  cause  for  the  recovery  of  the  amount  The 
Httntiff  thereupon  offered  to  pay  the  amount,  on  the 
commissioners  undertaking  to  refund  such  part  as  might 
be  disallowed  on  taxation ;  but  this  proposal  was  de- 
clined, and  judgment  was  suffered  to  go  by  default 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  that 
the  commissioners  might  be  restrained  from  proceeding 
in  the  action,  and  for  a  reference  to  the  Master  to  ascer- 
tain what  fees  were  due  to  the  commissioners. 

■ 

Mr.  Tiimer  and  Mr.  Walpole^  for  the  Plaintiff,  ar- 
gued, that  the  Court  would  not  permit  commissioners, 
who,  like  the  examiners,  were  officers  of  the  Court,  to 

take 
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take  proceedings  at  law  for  the  recovery  of  their  feesy 
and  that  the  proper  mode  of  ascertaining  the  amount 
payable  to  them,  was  by  reference  to  the  Master.  Tlius 
in  EhmdeU  v.  Gladstone  {a\  it  was  held  that  **  the  Court 
will  restrain  commissioners  for  examining  witnesses  from 
bringing  an  action  for  their  fees  against  a  sob'dtor  in  the 
cause,  and  will  refer  it  to  the  Master  to.  ascertain  what 
is  due  to  them."  And  Li  the  Matter  of  Weaver  {b\ 
^*  an  order  was  made  to  restrain  an  action,  brought  by 
an  auctioneer  against  the  solicitor  in  a  lunacy,  for  the 
amount  of  his  bill  for  appraising  and  selling  property 
belonging  to  the  lunatic,  such  sale  having  been  made 
under  the  authority  of  the  Court,  and  the  auctioneer 
having  acted  on  the  instructions  of  the  solicitor,  and 
with  the  sanction  of  the  Master  before  whom  he  had,  at 
first,  carried  in  bis  claim ;  and  a  reference  was  directed  . 
for  the  purpose  of  ascertaining  what  would  be  a  proper 
sum  to  be  allowed  him  on  that  account." 


Mr.  Roupcllj  contrhi  argued  that  the  cases  cited  did 
not  apply ;  for  in  those  instances,  the  action  at  law  bad 
been  brought  against  the  solicitor,  an  ofiBcer  of  the 
Court,  whom  the  Court  would  therefore  protect,  and 
not  against  the  Plaintiff,  as  in  this  case. 


That  it  would  be  extending  the  principle,  if  the  Court 
were  to  prevent  the  commissioners  availing  themselves 
of  their  legal  right  (c)  to  recover  what  was  lawfully  due 
to  them.  He  also  argued,  that  the  Plaintiff,  by  his 
course  of  conduct,  had  acquiesced,  and  disentitled  him- 
self to  the  interference  of  this  Court. 


(a)  9  Sinu  455. 

lb)  3  iify/.  4*  <>•  441« 


The 

(c)  See  Stockholdv.  Coflhgion^ 
1  Salk.  330.9  Carth.  20S^  and 
Comb»  186. 
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7^  Master  qfihe  Rolls,  (a) 

I  have  no  doubt  as  to  the  jurisdiction  of  the  Court 
in  this  case.  The  commissioners  are  officers  of  the 
Court  to  whom  the  performance  of  confidential  duties 
is  intrusted.  They  have  a  right  to  a  proper  remuner- 
atioQ ;  but  if  there  is  any  dispute  as  to  the  amount,  it 
most  be  settled  by  the  Taxing  Master ;  for  this  Court 
will  not  allow  an  action  at  law  to  be  brought  by  the 
commissioners  for  the  amount  of  their  fees.  The  au- 
thorities for  this  interposition  by  the  Court  might  be 
carried  back  much  further  than  the  case  of  Ex  -parte 

Wetner, 
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Ambrose 

V. 
DUNIfOW 

Union. 


I  most  restrain  the  proceedings  at  law,  and  refer  it  to 
the  Master  to  ascertain  the  allowance  proper  to  be 
made;  under  the  circumstances,  I  shall  reserve  the 
^estion  of  costs. 

(a)  Ex  relatione. 


KIRBY  V.  BARTON. 


June  6. 
Aug.  3. 


nnHE  testator  Robert  Barton  died  in  December  1842.  In  April  \B4s, 
■^  The  Defendant  in  the  suit  was  his  widow  and  ^SwlTjudg- 

ezecutrix.  ment  by  de- 

.      fault  against 
At  an  executrix. 
A  decree  in  a 
creditor's  suit  was  obtained  in  April  1844,  and  on  the  25th  of  May  following,  the 
judgment  was  set  aside  on  the  terms  of  the  executrix  pleading  plene  advumstravU. 
On  the  3d  of  June^  on  the  eve  of  trial,  the  executrix  moved  for  an  injunction, 
which  the  Court  granted,  to  stay  execution  only,  and  afterwards  refused  to  per- 
mit the  creditor  to  proceed  against  the  executrix  for  the  purpose  of  charging  her 
penooally. 
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At  the  time  of  the  testator's  death,  he  was  indditec 
to  Sir  C.  Price  and  Co.  in  a  sum  of  12002.^  secured  bj 
mortgage  and  a  judgment. 

In  July  1843,  they  enforced  an  inventory  from  tb^ 
executrix  in  the  Ecclesiastical  Court;  and  in  thi 
same  month,  the  executrix  suffered  Kirby  and  Smiik, 
two  creditors  of  the  testator,  to  obtain  judgment  againsl 
her.  This  suit,  instituted  on  behalf  of  all  the  crediton 
of  the  testator,  'was  commenced  on  the  24th  of  Jid^ 
1843.  The  answer  was  filed  in  November  1843,  and  a 
decree  obtained  on  the  SOth  of  April  1844.  In  the 
meantime,  Messrs.  Price  had  commenced  proceedings 
at  law  against  the  executrix,  by  suing  out  a  sci.Ja.  on 
the  2nd  of  February  1843.  They  obtained  judgmentj 
by  default,  against  the  executrix  on  the  27th  of  April 
1843.  The  executrix  applied  to  the  Court*  of  Ex- 
chequer; and  on  the  25th  of  May  1844,  the  judgment 
by  default  was  set  aside,  on  payment  of  costs,  and  the 
executrix  was  put  on  terms  to  plead  *^plene  admini- 
siravit"  and  judgment,  if  obtained,  was  to  be  entered 
"  nunc  pro  tuncJ" 


The  executrix,  accordingly,  on  the  29th  of  May^ 
pleaded  ^^  pletie  adminisiravit ;"  and,  on  the  3d  oijune^ 
on  the  eve  of  trial,  she  gave  notice  of  motion  to  stay 
further  proceedings  at  law  by  Sir  C  Price  and  Co. 

Mr.  Smyihe^  in  support  of  the  motion,  contended,  that^ 
after  decree  in  a  creditor's  suit,  this  Court  would  not 
permit  the  assets  to  be  wasted  by  the  costs  of  successive 
actions  brought  by  individual  creditors,  who  had  already 
a  decree,  which  was  equivalent  to  a  judgment,  in  their 
favour,  and  would  restrain  the  proceedings  at  law  by 
injunction.  That  here,  the  executrix  had,  by  her  in- 
ventory and  answer,  duly  accounted  for  all  the  assets 

she 
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ifae  bfid  received ;  that  she  had  pleaded  plene  administra"       1S44<. 
nii  in  the  action,  for  the  very  purpose  of  gaining  time  to 
•pply  to  this  Court;  a  course  which  had  been  approved 
of  by  Lord  EUm.    That,  from  the  nature  of  her  plea^ 
no  judgment  de  bonis  prppriis  could  be  obtained  against 
her  {Williams  on  Executors^  p.  1181,);  and  even  if  it 
were  possible  for  the  Plaintiffs  to  obtain  a  judgment  in 
that  form,  still  it  must  be  secondary  to  the  remedy 
sgunst  the  testator's  assets,  and  until  that  remedy  had 
been  exhausted,  no  liability  would  attach  to  the  execu- 
trix personally ;  that  this  Court  would  not  permit  the 
testator*8  assets  to  be  in  the  first  instance  wasted  by 
litigadon,  in   order  to  afford  an  opportunity  to  the 
Plaintiffs  at  law  to  have  recourse  to  the  individual  as^ 
sets  of  the  executrix. 

Mr.  Kinderslejf  and  Mr,  J.  Adams,  conird.  This  Court 
ought  not  to  deprive  Messrs.  Price  of  any  rights,  which, 
in  consequence  of  their  diligence,  they  have  acquired  at 
law  against  the  executrix  personally.  They  do  not  in- 
tend to  proceed  against  the  testator's  assets,  but  their 
object  is  to  obtain  a  judgment  against  the  executrix  de 
bonis  propriis.  The  delay  of  the  Defendant  in  coming 
to  this  Court  is  a  su£Bcient  answer  to  this  application. 
They  cited  Ijee  v.  Park  (a),  Buries  v.  PoppleweU.  (i) 

Mr.  Smythe^  in  reply. 

T^e  Master  of  the  Rolls. 

This  case  comes  on  under  these  circumstances: — A 
judgment  creditor  of  the  testator  issued  a  writ  of  scire 
facias  on  the  2nd  of  Febniary  1843,  and  on  the  27th  of 
Aprils  the  executrix  permitted  judgment  to  go  by  de- 
&alt.  On  the  80th  of  April  1844,  a  decree  was  ob- 
tained 

(a)  1  Keen,  714.  (6)  10  Sim,  383. 
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1844>.  tained  in  this  Court.  Now  from  the' moment  the  de» 
cree  was  pronounced,  the  executrix  had  a  right  to 
apply  to  this  Court  for  protection ;  but  what  did  she 
do?  She  applied  to  the  court  of  law,  and  after  various 
proceedings,  she,  on  the  25th  of  May  1844,  obtained 
an  order  in  that  Court,  by  which  the  judgment  was  set 
aside,  on  the  terms  that  the  executrix  should  plead 
plene  administravit ;  and  that  judgment,  if  obtained^ 
should  be  entered  nunc  pro  tunc.  The  parties  proceed 
at  law,  notwithstanding  the  decree  in  this  Court,  and  on 
the  very  eve  of  trial,  on  the  day  before,  I  am  asked  for 
an  injunction  to  stay  the  proceedings  at  law.  The  time 
which  elapsed  between  the  decree  and  the  day  before 
trial  is  wasted,  and  not  at  all  accounted  for. 

I  am  not,  however,  satisfied  that  the  Plaintiffs  at  law 
have  a  right  to  proceed  against  the  executor's  own  goods. 
It  may  be  so.  It  is  said  this  Court  has  no  right  to  pro- 
tect the  executrix's  goods ;  but  I  must  protect  the  assets 
of  the  testator,  and  cannot  allow  proceedings  against  the 
estate  after  a  decree  for  its  administration.  The  Plain- 
tiffs at  law  say,  '*  Why  are  we  not  to  get  the  benefit  of 
our  judgment  ?  we  do  not  intend  to  go  against  the  assets, 
but  against  the  executrix  personally  after  nominally 
proceeding  against  the  assets."  I  do  not  think  that 
would  be  right. 

On  the  whole,  I  think  I  ought  to  stay  execution  lipon 
the  judgment,  and  the  question  is  whether,  after  so  much 
delay,  I  ought  to  stay  the  trial  ?  If  the  executrix  will 
give  judgment,  I  will  stay  the  execution,  if  not,  I  must 
refuse  the  motion. 

Mx.Smyihe^  on  behalf  of  the  executrix,  consented  to 
give  judgment. 

The 
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Tie  Master  oftAe  Rolls. 

Then  execution  must  be  stayed,  and  the  judgment 
most  be  dealt  with  as  the  Court  may  direct. 
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The  executrix  having  given  judgment  in  the  action, 
according  to  the  terms  imposed  by  the  Court,  the  case 
was  again  brought  before  the  Court  by 

Mr.  KindersUy  and  Mr.  J.  AdamSj  who,  on  behalf  of 
Messrs.  Price  and  Co.,  contended  that  they  ought  to  be 
allowed  to  proceed  so  far  as  to  ciiarge  the  executrix 
personally,  the  object  not  being  to  interfere  with  the 
testator^s  assets.  They  again  cited  Buries  v.  Popple- 
^(a),  Lee  V.Park,  {b) 

Mr.  Smythey  contrh.  The  present  case  differs  entirely 
in  its  circumstances  from  those  cited.  Here  the  exe- 
cutrix has  pleaded  plene  administravitf  and  she  can 
only  be  liable  for  the  assets  wasted,  a  liability  for  which 
&he  is  equally  answerable  in  the  suit  in  equity. 

The  accounts  will  be  taken  here,  and  (or  any  de- 
vasiavit  the  executrix  will  be  accountable  to  Sir  C  Pricey 
in  the  same  way  as  in  a  court  of  law.  In  Buries  v.  Pop- 
fleweU  the  executors  had  pleaded,  not  plene  adminis" 
iravity  but  the  decree  in  this  Court,  which  was  held 
bad,  and  the  case  of  JLee  v.  Parky  turned  on  the  very 
special  circumstances  stated  in  the  judgment  (c)  If 
the  Court  does  not  interfere,  the  Plaintiffs  must,  in  the 
first  instance,  take  those  very  assets  which  are  in  the 
course  of  administration  in  this  Court ;  a  proceeding 

which 


Aug,  z. 


{a)  10  iSltm.  383. 
{b)  1  KeeUy  714. 

Vol.  VIII. 


(c)  1  Keen,  724. 
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which   the  established  practice  of  this  Court  will  not 
permit.     He  cited  Wheatley  v.  Lane,  {a) 

The  Master  of  the  Rolls  took  time  to  consider 
the  authorities,  but  ultimately  refused  to  allow  Messrs. 
Price  to  take  any  further  proceedings  at  law  on  their 
judgment 

(a)  1  Sound,  S19  5.  n. 


Note.  —  Sec'  Vernon  v.  Thellusson^  1  PMUips,  466. 


Nov,  2, 

A  charging 
order  niti  was 
obtained 
under  the 
1  &  2  Vict, 
c.  1 1 0.,  on 
stock  belong- 
ing to  A.  B., 
who  there- 
upon paid  the 
amount,  but 
disputed  his 
liability  to  pay 
the  costs  of 
obtaining  the 
order.    On 
the  day  for 


STANLEY  V.  BOND. 

nnmS  case  is  reported  ante  {a),  where  it  appearst 
that  an  order  was  made  under  the  1  &  2  Vict, 
c.  110.,  for  charging  6106/.  S^  per  cent,  reduced,  stand- 
ing in  the  name  of  the  Defendant,  with  a  sum  of  299/., 
which,  by  decree,  he  was  ordered  to  pay  to  the  Plain- 
tiff, unless  the  Defendant  should,  on  or  before  the 
2d  of  November  1844,  shew  good  cause  to  the  contrary. 


On  the   5th  of  August  1844,  the  Defendant  paid  to 
the  Plaintiff  the  amount  charged  with  interest;  this  sum 
was  received  without  prejudice  to  the  right  to  the  costs 
shewingcause,  ^f  obtaining  the  charging  order. 

the  case  was  ^  o    o 

mentioned, 

On  the   29th  of  October  1844,  the  Defendant  gave 
notice  to  the  Plaintiff,    that  he  would  appear  on  the 

2d 

(a)  7  Beavany  586. 


when  A,  B. 
was  held  h'able 
to  pay  the 
costs  of  both 
applications. 
As  to  the 


possibih'ty  of  charging,  under  the  1  &  8  VicL  c.  110.  a  part  only  of  a  sum  of  stock 
standing  in  the  name  of  a  debtor. 


Boift>« 
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£d  of  NcfoembtTj  and  shew  cause  against  making  the        1844. 

order  absolute,  on  the  ground  that  the  money  had  been  ^^'^^""'^ 
paid,  and,  if  necessary,  move  to  discharge  the  order       _^  v. 
for  an  injunction  against  the  Bank  oi  England. 

Mr.  Kinderdet/  and  Mr.  Wright^  on  behalf  of  the 
Plaintiff,  now  asked  for  the  costs  of  the  former  and 
the  present  application. 

Mr.  Taller^  contrh.  The  Defendant  has  paid  the  full 
amount  stated  in  the  order  nm,  and  that  is  8u£Scient 
cause  against  making  the  order  absolute.  As  to  the 
costs,  the  Defendant  ought  not  to  be  charged  with 
them.  The  Plaintiff  has  acted  with  unnecessary  harsh- 
ness towards  the  Defendant,  for,  without  any  notice, 
he  has  restrained  the  transfer  of  so  large  a  sum  as 
6000/,,  while  the  extent  of  his  demand  did  not  ex- 
ceed 3002, ;  and  the  Defendant,  though  he  paid  the 
debt,  has  been  unable  for  months  to  deal  with  his 
property. 

The  Master  qfthe  Rolls. 

I  observe  that  the  act  empowers  the  Judge  to  charge 
the  fands  &c.,  **  or  such  part  thereof  respectively,  as 
he  shall  think  fit," 

Mr.AirW^rs/^inreply.  The  default  of  the  Defendant 
kas  occasioned  all  the  costs,  and  he,  and  not  the  Plaintiff, 
ought  to  pay  them.  It  was  necessary  to  come  again  to 
the  Court,  otherwise  the  order  nisi  would  have  become 
absolute.  As  to  charging  a  portion  of  the  fund,  that 
could  not  have  been  done,  for  the  Bank  will  not  take 
upon  themselves  the  responsibility  or  trouble  of  charg- 
ing a  part  only  of  the  sum  in  their  books. 

-E  2  The 
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The  MastePw  of  the  Rolls. 

In  this  case,  the  costs  became  a  debt  due  from  the 
Defendant  to  the  Plaintiff,  and  the  Defendant  being 
out  of  the  jurisdiction,  no  personal  process  could  be 
enforced  against  him.  I  do  not  think  that  the  Plain- 
tiff was  bound,  in  courtesy,  to  inform  the  Defendant 
of  the  means  he  was  about  to  adopt  to  compel  pay- 
ment; if  he  had  done  so,  it  is  not  improbable  that 
Bond  would  have  transferred  the  funds  standing  in  his 
name.  It  was  not,  therefore,  at  all  unreasonable  in  the 
Plaintiff  to  obtain  the  order  without  notice  to  Bond. 


If  it  were  made  out,  that  the  Plaintiff  had  put  the 
Defendant  under  a  greater  restraint  in  dealing  with  his 
property  than  was  necessary  for  the  Plaintiff's  security, 
it  would  certainly  have  had  an  effect  on  my  mind  as  to 
the  costs ;  but  I  am  inclined  to  believe,  that  the  Bank 
will  not  take  on  itself  any  responsibility  in  these  matters. 
It  appears  to  me  that  the  costs  of  obtaining  the  order 
were  properly  incurred,  and  I  therefore  think  I  must 
order  the  Defendant  to  pay  them.  Although  it  has  been 
doubted  in  argument,  I  think  that  the  order  of  June 
might  have  been  discharged  at  any  moment  by  consent ; 
I  certainly  should  have  had  no  difficulty  in  doing  it. 

As  to  the  costs  of  the  present  application:  it  is  plain 
that  the  order  cannot  be  made  absolute ;  but  the  whole 
dispute  was  respecting  the  costs  of  obtaining  the  order. 
Bond  determined  to  take  the  opinion  of  the  Court  on 
that  point,  and  he  is  in  error ;  he  must  therefore  pay 
the  costs  of  this  motion. 
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June  S6. 

BERTIE  V.  Lord  ABINGDON.  ^^-  ^'  ^-  ^^• 

1845. 
Jan.  S9. 

nnHIS  case  came  before  the  Court  upon  the  petition  A  receiver 
■'"  of  an  incumbrancer  of  an  estate,  impugning  the  customed  to 
conduct  of  the  receiver,  who  had  been  directed  out  of  ^""6  i"  his 
the  rents,  to  keep  down  her  charge.     The  facts  and  irregularly  in 
pobts  raised  in  argument  are  fully  stated  in  the  judg-  P^int  oftmic, 
ment  of  the  Court.  the  actual 

balances  in 
his  hands 
Mr.  Tinney  and  Mr.  Wittcock^  in  support  of  the  peti-  never  clearly 
jv^  appeared.  He 

^^  was  specially 

ordered  to 

Mr.  Turner  and  Mr.  FreeUng^  for  the  Receiver.  accounts 

before  a  given 

Mr.  Cooper^  Mr.  Whiter  and  Mr.  Elmdey^  for  other  year,  accom- 
panies, paniedwith 
'^                                                                                                         an  affidavit, 

shewing  the 

Mr.  Tinney,  in  reply.  IXLTZ'" 

quiries  were 
■  also  directed 

as  to  his 

The  Master  of  the  Rolls.  ,p- ^^  ,^ 

This  is  the  petition  of  Catherine  Sleane  Burgess^  a  ^^  p^y  tj,e 

married  woman,  by  her  next  friend,  and  of  Peregrine  costs  of  the 
»•    »  t   ry  T%     t  1  .  r  appHcatiou. 

Jatngham  and  Henry  Bayley  ;  and  it  prays  that  a  sum  of 

1330/.  85.  11 6^,  the  balance  appearing  on  the  receiver's  jan,  29. 
eighteenth  account,  may  be  apportioned,  and  paid  to  the 
petitioner  Mrs.  Burgess  and  the  other  parties  entitled 
thereto,  according  to  the  priorities  and  amounts  of  their 
respective  charges  on  the  estate  in  question,  in  or  to- 
wards satisfaction  of  the  petitioner's  annuity  of  500/., 
and  the  interest  due  on  such  charges  respectively ;  and 
that  Andrew  Hughes  Matthe^s^  the  receiver,  may  be  dis- 

E  '6  charged 
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Bbrtib 

V. 

Lord 
Abingdon. 


charged  from  the  receivership,  and  may  be  ordered  to 
account  in  respect  of  his  receivership  up  to  the  time  of 
his  discharge,  and  to  pay  over  the  balance  which  may 
be  due  from  him,  to  the  same  persons,  and  in  the  same 
proportions,  as  the  balance  of  1330/.  85.  llcL;  and  that 
it  may  be  referred  to  the  Master  to  appoint  another  per- 
son to  be  receiver  in  the  place  of  Andrew  Hughes  Mat^ 
tkewSj  with  the  usual  directions;  or  otherwise,  that  suf- 
ficient provision  may  be  made  for  the  future  payment  of 
the  annuity,  and  that  the  now  receiver  may  be  ordered 
to  pay  the  costs  of  the  application. 


The  estates  over  which  the  receiver  is  appointed  are 
subject  to  the  following  charges :  First,  a  mortgage  of 
10,000/.,  formerly  vested  in  the  trustees  of  Sir  TTiomas 
ClargeSf  but  now  vested  in  Charles  John  Baillie  Hamilton; 
secondly,  a  charge  of  2000/.  which  was  originally  vested 
in  the  petitioner  Mrs.  Burgess^  but  has  been  (2Sd  of  Fe^ 
bruary  1835),  by  her  assigned  to  and  is  now  vested  in 
the  same  Charles  John  Baillie  Hamilton ;  thirdly,  a 
jointure  rent-charge  of  500/.  a  year,  which  is  now  vested 
in  Mrs.  Burgess ;  and,  fourthly,  a  sum  of  3823/.  25.  7<i, 
the  residue  of  a  charge  of  5000/.  which  belonged  to 
Lady  Caroline  Hamiltoju 

On  the  24th  of  July  1820,  the  then  receiver  of  the 
estates,  or  any  future  receiver,  was  ordered  to  pay  and 
keep  down  the  petitioner's  annuity  or  yearly  rent-charge 
of  500/. ;  and  also  to  pay  to  her  the  interest  on  her 
charge  of  2000/.,  which  she  had  not  then  assigned. 


On  the  11th  of  January  1825,  on  the  death  of  the 
receiver,  it  was  referred  to  the  Master  to  appoint  an- 
other receiver,  and  it  was  ordered,  that  the  person  to 
be  appointed  should  keep  down  the  annuity  and  interest 
on  the  incumbrances  charged  on  and  afiecting  the  estates ; 

and 
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and  the  usual  directions  were  given  for  passing  the  re- 
ceiver's accounts,  and  the  payment  of  his  balances. 

The  Master  soon  afterwards  certified  that  he  had  ap- 
pointed the  Rev.  Andrew  Hughes  Matthews  to  be  receiver. 
This  gentlemen  has  ever  since  continued  to  be  receiver, 
and  at  the  time  when  this  petition  was  presented,  he  had 
Tendered  eighteen  several  accounts ;  and  upon  the  last 
account,  which  appeared  to  be  made  up  to  Michaelmas 
1849,  a  balance  of  ISSOl.  85.  lid  was  stated  to  be  due 
from  him.  {a) 


184<5. 


Bertib 

V. 

Lord 
Abingdoit. 


Upon  observing  the  respective  times  when  the  several 
accounts  were  taken  into  the  Master's  office,  the  pro- 
ceedings which  the  petitioner  was  on  several  occasions 
drifen  to  resort  to  for  the  purpose  of  compelling  the 
.receiver  to  proceed  on  the  accounts,  and  the  times  when 
ths  accounts  were  respectively  passed,  I  am  of  opinion 

that 

(a)  The  result  of  these  accounts,  so  far  as  they  appeared,  will  be 
Mrs  eaulj  understood  from  the  following  table:  — 


1 
2 

3' 

4 

5 

6 

If 
8 

;9 

10 

II 

12 
IS 
14 
15 
16 
17 
18 
19 

so 


Upta 


1835 

1826 

1827 

1828 

1829 

1830 

1831 

1832 

1833 

1834 

1835 

1836 

1837 

1838 

1839 

1840 

1841 

1842 

1843 

1844 


Mich. 


Wb«n  carried  in. 


1827, 
1828, 
1828, 

1830, 
1831, 
1832, 
1833, 
1834, 
1836, 
1840, 


March 
January 
May  6 
Dec.  21 
Dec.  11 
Nov.  4 
Not.  1 
June  8 
June  19 
Jan.   10 
Feb.  12 


When  passed. 


1841,  Aug.  9 


1842, 
1843, 


May  11 
Dec.  12 


1828,  April  30 

1828,  April  30 

—     Nov.  19 

1831,  April  22 


1842,  Jan.  20 


1843,  Nov.    3 


Balance. 


1844,  April  29 


£ 

1608 

340 

399 

1933 

708 

1187 

256 

470 

321 

46 

1042 

267 

375 

1009 

1380 

2243 

1026 

13.T0 


1. 

3 

12 

3 

18 

5 

5 

6 

8 

14 

15 

1 

11 

19 

14 

18 

16 

10 

8 


d, 

9 

6 

3 

O 

4 

2 
11 
10 

6J 
10 

7 

21 
2 

8 

H 

3 
11 


Toreor. 


Torco'. 
To  rec\ 


E  4 


56  CASES  IN  CHANCERY. 

1845.  that  the  conduct  of  the  receiver  has  been  very  irregular; 
that  the  petitioner  has  great  reason  to  complain  of  it; 
and  that,  for  the  protection  of  the  petitioners,  it  is  neces- 
sary that  the  receiver  should  be  discharged,  or  that 
some  better  security  than  has  hitherto  been  afforded 
should  be  provided,  for  the  accounts  being  regularly 
brought  in,  proceeded  upon,  and  passed. 

Not  only  have  the  accounts  been  irregularly  brought 
in,  but  they  appear  to  be  so  stated,  as  to  afford  no  in* 
formation  whatever  as  to  the  balances  due  from  the  re- 
ceiver. This  is  now  alleged  on  the  behalf  of  the  receiver 
himself,  and  it  appears  to  be  very  probably  true. 

The  tenants  of  the  estate  have  been  accustomed  to 
pay  their  rents,  not  at  the  time  when  they  became  due, 
but  at  the  end  of  three  quarters  of  a  year  afterwards; 
and  it  is  alleged  to  be  a  consequence  of  this,  that  the 
account  of  the  rents  which  became  due  at  Michaelmas 
in  any  year  (being  the  time  up  to  which  the  account 
purported  to  extend),  could  not  be  rendered  till  after 
June  in  the  next  following  year  (being  the  time  when 
the  rents  due  at  the  preceding  Michaelmas  were  re- 
ceived); and  it  is  alleged,  that  during  the  time  between 
Michaelmas  and  Jufie^  payments  not  attributable  to  the 
time  preceding  Michaelmas  were  required  to  be,  and 
were  made  out  of  the  rents  which  accrued  before 
Michaelmas;  and  in  the  result,  it  is  stated,  in  an  affi- 
davit filed  on  the  behalf  of  the  receiver,  that  the  ac- 
counts carried  in  never  could  shew,  and  never  did  shew 
the  actual  balances  in  the  hands  of  the  receiver, 
either  at  the  respective  times  to  which  such  accounts 
respectively  purport  to  extend,  or  at  the  times  when 
the  same  were  respectively  carried  in ;  because,  ^rst^ 
the  rents  were  not  in  fact  received  at  the  time  to 
which  the  accounts  were  made  up,  and,  secondly^  the 

balances 
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balances  appearing  to  be  due  on  the  accounts  were 
reduced  by  subsequent  payments,  made  before  the  ac- 
counts were  carried  in,  and   not  then  particularised. 
It  is  difficult  to  understand,  how  accounts  so  unsatis- 
&ctory  could  have  been  so  long  acquiesced  in.     It  is 
stated  for  the  receiver,  that  the  principle  (as  he  calls 
it)  and  the  practice  were  well-known  to  the  solicitor 
of  the   petitioner  and   to   the   other   parties  who  at- 
tended to  the  passing  of  the  accounts  before  the  Master  > 
bat,  on  the  other  hand,  the  solicitor  for  the  petitioner 
bas  distinctly  denied  that  it  was  well-known  to  him,  or 
tbat  he  was,  in  any  manner,  aware  that  periodical  pay- 
ments accruing  due  after  the  time  to  which  each  yearly 
account  was  made  up,  were,  from  time  to  time,  made  by 
the  receiver  out  of  the  monies  appearing  by  such  yearly 
tccounts  to  be  in  his  hands,  and  were  not  included  in 
such  account,  so  that  the  ultimate  balance  thereon  did 
not  represent  or  shew  a  real  balance  in  the  hands  of  the 
receWer,  either  at  the  time  to  which  the  accounts  pur- 
port to  extend,  or  at  the  time  when  the  same  were  car- 
ried in. 


1845. 


Bertie 

». 

Lord 

Abingdon. 


It  appears  to  me  that  the  accounts  were  not  so  stated, 
as  to  bring  the  real  state  of  the  case  clearly  and  dis- 
tinctly to  the  knowledge  either  of  the  Master  or  of  the 
petitioner  and  the  other  parties,  and  yet,  that  the  fact 
which  was  known,  namely,  that  payment  of  the  rent 
was  delayed  for  three-quarters  of  a  year,  together  with 
the  fiicts,  which  might  have  been  assumed,  that  there 
were  periodical  payments  which  could  not  be  made 
subject  to  the  same  delay,  might,  without  much  diffi- 
calty,  have  led  to  the  conclusion,  that  so  much  of  the 
balances  appearing  due  on  former  accounts,  as  might  be 
necessary,  would  be  applied  in  satisfaction  of  such  pe- 
riodical payments. 


It 
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It  is  clear  that  such  a  mode  of  accounting  cannot  b< 
allowed  to  continue. 

It  was  made  a  question}  whether  the  practice  of  de- 
laying the  payment  of  rent  for  three-quarters  of  a  yeta 
ought  to  be  hereafter  allowed ;  but  supposing  it  to  be  soj 
and  that  it  may,  consequently,  be  necessary  to  provide 
for  periodical  payments  accruing  due  during  the  delajj 
out  of  the  balance  of  a  former  year's  rent,  it  cannot  be 
endured,  that  the  Court  and  the  parties  should  not  be 
accurately  informed,  what  is  the  balance  actually  in  the 
hands  of  the  receiver,  at  the  time  when  he  renders  his 
account,  or  at  any  other  time. 

I  scarcely  think  that  this  petition  is  so  framed,  as  to 
bring  the  question  as  to  the  mode  of  managing  the 
estate,  and  receiving  the  rents  properly  under  my  con- 
sideration ;  and  on  the  supposition  that  no  alteration 
can  now  be  made  in  that  respect,  and  that  the  present 
receiver  is  not  to  be  discharged,  I  am  of  opinion,  that 
the  conduct  of  the  receiver  has  been  such,  that,  for  the 
purpose  of  preventing  the  repetition  of  the  vexation 
and  injury  which  he  has  occasioned  by  his  delay  in 
bringing  in  and  passing  his  accounts,  he  ought  now  to 
be  ordered  to  bring  in  his  accounts  up  to  Michaelmas 
in  any  year"  in  the  month  of  Jub/  in  the  next  following 
year,  and  that,  for  the  purpose  of  preventing  the 
mockery  of  bringing  in  accounts,  from  which  it  cannot 
be  collected  what  balance  is  in  his  hands,  he  ought  to 
be  ordered,  when  he  brings  in  his  account,  to  state,  on 
affidavit,  the  particulars  and  amount  of  any  periodical 
payments  which  he  has  been  required  to  make  since 
the  preceding  Michaelmas^  out  of  the  balance  which, 
upon  his  account,  appeared  to  be  then  due  from  him. 
It  will  then  appear,  upon  the  sanction  of  his  oath, 
what  sum  is  in  his  hands  applicable  to  the  payment 

of 
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of  the  charges  at  the  time  when  bis  account  is  ren* 

dered. 

The  petitioner's  annuity  has  been  paid  up  to  the 
month  o(  June  1841 ;  and)  by  her  petition,  she  has  not 
diimedany  interest  on  a  balance  (a)  prior  to  that  which 
appears  to  be  due  on  the  18th  account.  The  balance 
ibfiQ  stated  to  be  due  was  the  sum  of  1330/.  85.  lld.^ 
and  as  to  this  aum,  the  receiver  has  (notwithstanding 
the  way  in  which  the  accounts  are  now  said  to  have  been 
itited)  so  spoken  of  it,  and  so  offered  to  deal  with  it, 
thit  the  petitioner  could  scarcely  do  otherwise  than 
consider  it  as  a  balance  which  the  receiver  admitted  to 
be  payable  by  him,  as,  indeed,  it  seems  to  be  in  any 
TJew  of  the  case,  for*  it  arose  on  the  account  of  rents 
Kcrued  at  Michaelmas  1842.  Admitting  that  part  of  it 
might  be  provisionally  applicable  to  satisfy  periodical 
ptyments  attributable  to  the  subsequent  year,  yet,  as  the 
RDts  of  the  first  halfof  the  year  184S  were  payable,  and 
oogbt  to  have  been  received  in  December  1843,  at  that 
time,  at  least,  a  fund  arose  to  recoup  the  balance  of 
Uichadmas  1842,  which,  thereupon,  became  wholly 
applicable  to  the  payment  of  the  annual  charges ;  and  I 
thmk  that  I  am  bound  so  to  consider  it;  but  I  do  not 
io  well  understand  the  state  of  the  claims  upon  the 
fond,  and  do  not  find  myself  in  a  situation  to  make  an 
order  for  the  distribution  of  it  as  desired,  and  I  think 
that  I  must  refer  it  to  the  Master  to  inquire  what  was  due 
to  the  incumbrancers  respectively  at  Michaelmas  1842, 
and  also  refer  it  to  the  Master  to  inquire  and  state  to  the 
Coart  what  balances  were  in  the  hands  of  the  receiver 
on  the  1st  day  o(  January ,  and  on  the  1st  day  of  Jidy 
in  each  year  since  Michaelmas  1842,  and  what  sums  of 

money 


1845. 


BiRTIK 

Lord 
Abimodok. 


(•)  Geaeral  Order  of  23d  of  April  i  796.    Sanders'  Orders,  675. 
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money  were  due  to  the  incumbrancers  respectively  ai 
those  respective  times. 

I  am  of  opinion  that  the  petitioner  was  well  justifiec 
in  presenting  this  petition,  and  that  she  had  indeed  m 
other  probable  means  of  securing  her  rights  and  pro 
tecting  her  interest.  I  have  again  read,  the  letten 
which  were  written  on  behalf  of  the  receiver  previoasi] 
to  the  petition  being  presented,  with  very  great  regret 
Having  before  expressed  my  opinion  upon  them,  I  ab 
stain  from  further  observation  at  this  time,  but  takinj 
them,  in  connection  with  the  unnecessary  and  impropei 
delays  which  have  so  often  attended  the  carrying  ir 
and  passing  the  accounts,  I  think  that  they  made  thii 
petition  necessary,  and  that  the  petitioner  must  be  in< 
demnified  from  the  costs  of  it.  The  receiver  ^must  pa} 
them,  and  if  he  has  not  acted  in  concert  with  those 
who  are  entitled  to  the  estate  subject  to  the  charges, 
he  must  personally  bear  them.  If  he  has  acted  in 
concert  with  them,  or  been  countenanced  by  them,  il 
may  not  be  improper  to  allow  him  to  charge  them  in 
account,  against  any  balance  of  the  rents  which  ma} 
remain  after  payment  of  the  charges. 

Subject  to  any  question  upon  this  point,  I  propose 
to  order  as  follows :  — 

Refer  it  to  the  Master  to  inquire  and  state  to  the 
Court  what  was  due  to  the  incumbrancers  respectively 
at  Michaelmas  1842,  and  what  has  since  been  paid  to 
them  respectively  on  account  thereof. 


Let  the  Master  also  inquire  and  state  what  balances 
were  in  the  hands  of  the  receiver  on  the  1st  day  ol 
January  and  the  1st  day  of  July  in  each  year  since 
Michaelmas  1842,  and  what  sums  of  money  were  due 

to 
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to  the  incumbrancers  respectively  at  those  respective 
times,  and  what  has  since  been  paid  to  them  re^pec- 
tiTely  on  account  of  such  sums  of  money. 

And  it  being  admitted  that  the  receiver  has  carried 
in  his  account  up  to  Michaelmas  1843,  order  that  the 
receiver  do  carry  in  his  account  up  to  Michaelmas  1844, 
ODor  before  the  10th  day  of  July  next,  and  that,  with 
such  account,  he  do  leave  in  the  Master's  office  an 
affidavit,  setting  forth  the  particulars  and  amount  of 
bis  receipts  and  payments  between  Michaelmas  1844 
and  the  time  when  such  account  shall  be  carried  in,  and 
also  setting  forth  the  true  balance  then  in  his  hands. 

And  order,  that  on  or  before  the  10th  day  of  July  in 
every  subsequent  year,  the  receiver  do  carry  in  his 
account  up  to  Michaelmas  then  next  preceding,  and  do, 
at  the  same  time,  leave  in  the  Master's  office  an  affida- 
vit, setting  forth  the  particulars  and  amount  of  his  re- 
ceipts and  payments  between  the  Michaelmas  preceding 
and  the  day  on  which  such  account  is  carried  in,  and 
also  setting  forth  the  true  balance  then  in  the  hands  of 
the  receiver. 

The  receiver  to  pay  the  costs  of  the  petitioa 


1845. 


Bbrtib 

V. 

Lord 
Abingdon. 
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Nov.  85.  CRISP  V.  PLATEL. 

In  a  bill  to  HnHIS  Was  a  motion  for  the  production  of  documents 
Haintiffcon-  admitted  to  be    in  the  Defendant's   possession. 

tested  tlie  The  bill  was  filed  to  redeem  certain  mortgages  admitted 

one  oP^several  ^  exist,  but  it  contested  the  validity  of  one  mortgage 

mortgages  dated  the  1st  of  November  182S,  and  as  to  that,  prayed 

Defendant.  &  declaration  that  it  was  not  now  a  valid  or  subsisting 

Held,  that  he  gecurit}',  in  equity,  for  the  sum  of  500/.    The  only  ques- 

titled  to  a  tion  was,  whether  the  Court  would  order  this  mortgage 

producuon.  j^  ^^  j^  produced  for  inspection. 

Mr.  G.  Turner  and  Mr.  Greetie^  for  the  motion.  The 
Plaintiff  does  not  dispute  the  Defendant's  right  as  to 
the  other  mortgages  held  by  him ;  the  only  question  is 
as  to  the  mortgage  of  50021  Where  there  is  a  dispute 
between  the  parties  as  to  the  right  to  the  equity  of  re- 
demption, it  is  impossible  for  the  Court  to  decide  be- 
tween them,  without  the  production  of  the  deed.  They 
cited  Smith  v.  The  Dtike  of  Beaitfort  (a),  PhiUips  v. 
Evans.  (6) 

Mr.  Selwyrij  contra^  was  not  heard  by 

The  Master  of  the  Rolls,  who  said  I  am  of  opinion 
that  I  cannot  make  this  order. 

I  think  it  would  be  as  well,  if  every  document  relat- 
ing to  the  matters  in  controversy  were,  in  all  cases,  or- 
dered to  be  produced,  but  while  a  rule  exists,  it  must 
be  acted  upon.     If  the  mere  allegation  in  a  bill,  that  a 

mortgage 

(a)  I  PhU.209.  iff)  2Y.^Cok  (C.  C.)  647. 
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mortgage  was  bad  and  was  contestedi  would  entitle  a        1844. 
Plaintiff  to  its  production,  a  Defendant  might  in  every 
case  be  deprived  of  his  right  to  resist  the  production. 


See  Browne  v.  Lockiart^  10  Sim.  p.  481. 


In  re  SPRINGALL.  Nan.  s. 


^T^HIS  was  a  petition  presented  by  hsidy  Sandys,  Maria  SoUciton  em- 

•*•    Men/weather,  Montague  Turner,  Marcus  Turner,  f^^^^^ 

and  Maud  Meryuoeather  relative  to  the  taxation  of  a  bill  prosecution 

of  costs  under  the  following  circumstances :  —  out!  delivered 

two  bills.  The 

Mr.  Turner  (deceased),  and  the  petitioners,  some  of  plaintiffs  ob- 

whom  were  then  infants,  were  Plaintiffs  in  a  suit  in  this  Gained  an 

order  for  the 
Court,  in  which  Messrs.  Springall,  Thompson,  and  Powell,  uxation  of 

were  employed  as  solicitors.     In  the  course  of  the  pro-  ".^J*"**»  *"°" 
^    •'  ^         mitting  to  pay 

ceedings,  and  while  Marcus  Turner  and  Maud  Mery^  what  was  due 

vceather  were  still  infants,  an  indictment  was  preferred  ^J°„  of  their 

acainst  some  Defendants  for  alleged  perjury  in  their  said  bills;" 

answers.     In  this  prosecution  Messrs.  Springall  acted  Taxing] 

as  attornies.  Master  they 

disputed  their 
retainer  in  the 

The  youngest  of  the  infants  came  of  age  in  June  KJ°^^w^^°' 

1843,  and  they  all  adopted  the  suit.  having  com- 

pleted the 
taxation,  they 
In    1844,  the  Plaintiffs  changed  their  solicitor,  and  presented  a 

thereupon  Messrs.  Springall,  on  the  8th  of  March  1844,  fng  that' they 

delivered  might  be 

ordered  to  pay 
the  first  bill  only,  and  that,  if  necessary,  the  Master's  certificate,  and  the  order  for 
tutttion  might  be  varied.    The  petition  was  dismissed  with  costs. 


64  CASES  IN  CHANCERY. 

184>4.       delivered  two  bills  of  costs,  one  relating  to  the  suit,  and 
^^y^^^    the  other  to  the  indictment. 

In  re 
Springalu 

On  the  11th  of  March  1844,  Lady  Sandys  and  the 
other  petitioners  presented  their  petition  for  an  order  of 
course  for  the  taxation  of  the  bills,  alleging,  *'  that  the 
petitioners  employed  the  above  named  Messrs.  SpringaU 
as  their  solicitors  in  the  suits  in  this  Court"  That 
Messrs.  SpringaU^  on  the  8th  day  of  Marchj  delivered 
to  the  petitioners  their  bills  of  fees  and  disbursements^ 
which,  as  the  petitioners  were  advised,  contained  many 
unreasonable  and  extravagant  charges;  and  the  peti- 
tioners submitting  to  pay  what  should  appear  to  be  due 
to  Messrs.  SpringaU  on  the  taxation  of  their  said  bills, 
it  was,  on  the  12th  oi  March^  thereupon  ordered,  that 
it  be  referred  to  the  Taxing  Master  of  this  Court  in 
rotation  to  tax  and  settle  the  said  bills,  &c. 

On  attending  before  the  Taxing  Master,  it  was  insisted, 
on  the  part  of  the  petitioners,  that  he  had  no  authority, 
under  the  said  order,  to  tax  the  bill  for  the  indictment, 
inasmuch  as  the  petitioners  had  never  been  liable  to  pay 
the  same ;  and  that  all  claims  against  any  party  in  respect 
thereof  were  barred  by  the  Statute  of  Limitations.  The 
Taxing  Master  decided  against  such  objection,  and  pro- 
ceeded to  tax  the  two  bills.  He  made  his  report,  whereby 
he  found  that  the  costs  relating  to  the  indictment  had 
been  incurred  on  the  retainer  of  Mr.  Turner  deceased, 
and  with  the  knowledge  of  Lady  Sandys  and  Maria 
MeryiS)€ather,  but  whether  or  not  on  their  retainer  had 
not  been  shewn  to  him,  but  he  further  found,  that  the 
same  were  not  incurred  on  the  retainer  of  the  other  peti- 
tioners. And  he  found,  that  the  petitioners  Marcus 
Turner  and  Maud  Metyweai/ier  were  then  infants ; 
and,  under  the  circumstances  aforesaid,  he  submitted  to 

the 
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the  opinion   and  judgment  of  the  Court,  whether  or        1844. 
not  the  said  petitioners  were  liable  to  pay  the  amount.         ^^^^^^ 

Springall. 
The  petitioners  thereupon  presented  this  petition, 
praying  that  they  might  be  ordered  to  pay  the  6rst  bill 
of  costs  only,  **  and  that,  if  necessary  for  that  purpose, 
the  certificate  of  the  Master,  and  the  order  of  the  12th 
of  March  1844,  and  the  petition  on  which  the  same 
were  founded,  might  be  varied,  as  the  Court  should 
direct.** 

Mr.  George  Turner  and  Mr.  J.  V.  Prior^  in  support 
of  the  petition.  Mr.  Turner  alone,  who  is  dead,  re- 
tained the  attornies  in  the  indictment,  and  not  the  peti- 
tioners, two  of  whom  were  infants  at  the  time.  The 
undertaking  to  pay  contained  in  the  order  of  the  12th 
of  March  was  given  by  mistake.  The  Court  will,  there- 
fore, relieve  the  petitioners  in  the  same  way  as  it  does 
when  money  is  paid  under  a  mistaken  notion  as  to  the 
liability. 

Mr.  Kifiderdey^  cantrd. 

The  Master  of  the  Rolls,  after  observing  that  the 
Taxing  Master  had  no  jurisdiction  to  vary  the  liability 
to  which  the  parties  had  subjected  themselves  by  the 
order  directing  the  taxation,  said :  The  Court  will  not 
relieve  parties  from  a  liability  they  have  voluntarily  in- 
curred   by   an    undertaking   to   pay,  unless   it   clearly 
appears  that  they  are  entitled  to  have  the  order  dis- 
charged, and  set  aside;  and  the  petition  for  that  purpose 
ought  to  be  exclusively  directed  to  that  object.     Here, 
the  petitioners  ask,  under  special  circumstances,  to  be 
relieved  from  the  payment  of  part  of  that,  which  they 
liave  admitted   themselves  liable   to  pay,  and  on  the 
footing  of  which  the  taxation  has  proceeded. 

Vol.  VIII.  F  What 
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1844.. 


In  re 
Sprinoall. 


.What  they  ought  1o  have  done,  if  they  found  the 
Master  proceeding  to  tax  bills  of  costs  which  they  were 
not  liable  to  pay  is  this :  they  ought  to  have  come  im- 
mediately and  asked  to  have  the  order  of  taxation  dis- 
charged, and  have  paid  to  the  solicitors  the  costs  they 
had  incurred  in  the  matter.  I  cannot,  under  the  circum- 
stances of  this  case,  relieve  the  petitioners,  in  the  way 
which  is  sought  by  this  petition,  from  the  liability  they 
have  expressly  incurred. 

I  must,  therefore,  dismiss  it  with  costs. 


Nov.u. 


Delivery  of  a 
bill  of  costs  to 
an  agent  of 
the  client  ap- 
pointed for 
that  purpose, 
held  sufficient. 
Delivery  of 
a  bill  of  costs, 
unsigned,  but 
accompanied 
by  a  letter 
signed  by  the 
solicitor,  and 
referring  to 
the  bills,  held 
a  sufficient 
compliance 
with  theS  & 
7  Vict.  c.  73. 
1.37. 


In  re  BUSH. 

riiHIS  was  a  special  petition  for  the  taxation  of  a 
"*•    solicitor's  bill  of  costs,   under  the   following  cir- 
cumstances. 

Mr.  Bush  was  employed  as  the  solicitor  of  the  peti- 
tioner Mr.  Saj/er.  In  October  1842,  Mr.  Sayer  wrote  to 
Mr.  Bush  requesting  to  be  furnished,  through  Mr.  Den- 
netti  a  solicitor  residing  at  Worthirigy  with  his  accounts 
and  bills  of  costs.  Mr.  Dennett  afterwards  wrote  to 
Mr.  Bushy  requesting  that  the  bills  might  be  sent  for  him 
to  his  London  agents  Messrs.  Hodgson  and  Concanen. 

On  the  24th  of  May  1843,  the  bills  of  costs,  uii* 
signed  by  Mr.  Bushy  were  sent  to  Messrs.  Hodgson  and 
Concanen,  but  they  were  accompanied  by  a  letter  sub- 
scribed by  Mr.  Bush  which  referred  to  the  bills ;  and 
in  a  subsequent  letter,  sent  by  Mr.  Dennett  to  Mr.  BttsA 
on  the  7th  of  June  1843,  the  latter  acknowledged  their 

receipt. 

On 
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On  the  2lsto{tJune  1844,  this  petition  was  presented  1844. 
for  the  taxation  of  the  bills.  The  petitioner  insisted, 
that  the  bills  had  neither  been  duly  signed  nor  delivered 
withm  the  terms  of  the  act.  The  respondent,  on  the 
other  hand,  contended,  that  the  act  had  been  complied 
with,  and  that,  as  the  bills  had  been  duly  delivered 
more  than  twelve  months  before  the  application  to  tax, 
the  Court  could  only  order  a  taxation,  ^^  under  special 
circumstances  to  be  proved  to  the  satisfaction  of  the 
Court,"  and  that  as  no  such  special  circumstances  ex- 
bted,  no  order  could  be  made  for  taxation. 

By  tliis  act  (a),  no  solicitor  is  to  commence  any 
action  for  recovery  of  his  fees,  until  one  month  after 
'^  he  shall  have  delivered  unto  the  party  to  be  charged 
therewith^  or  sent  by  the  post  to,  or  left  for  him  at  his 
counting-house,  office  of  business,  dwelling-house,  or 
la^t  known  place  of  abode,  a  bill  of  such  fees,  charges, 
and  disbursements,  and  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney ;"  and  upon  the 
application  of  the  party  chargei^ble  by  such  bill  within 
such  month,  it  shall  be  lawful  to  refer  *^  such  bill " 
for  taxation,  without  any  money  being  brought  into 
Court;  and,  in  case  no  such  application  shall  be  made 
within  "  such  month/'  the  taxation  is  to  be  made 
*'  with  such  directions  and  subject  to  such  conditions " 
as  the  Court  shall  think  proper ;  but  it  is  provided  that 
no  such  reference  shall  be  directed  ''  after  the  expira- 
tion of  twelve  months  after  such  bill  shall  have  been 
delivered,  sent,  or  left  as  aforesaid,  except  under  special 
circumstances^  to  be  proved  to  the  satisfaction  of  the 
Court*' 

The  principal  question  therefore  was  simply  this, 
whether,  under  the  above  circumstances,  ihe  bills  had 

been 

(a)  6  &  7  Vict.  c.  73.  i,  37.  passed  the  22d  August  1845. 
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1844.        been  duly  delivered  a  twelvemonth  previous  to  the  21st 
oijune  1844. 

Mr.  Raupell  and  Mr.  Cole^  in  support  of  the  petition, 
contended  that  this  application  was  made  within  the 
twelve  months,  as,  in  fact,  there  had  been  no  due 
delivery  of  the  bill  of  costs  "  unto  the  party  to  be 
charged  therewith,'*  according  to  the  exigency  of  the 
statute.  First,  because  it  had  not  even  been  delivered 
to  Mr.  Dennetty  the  party  authorised  to  receive  it,  but 
to  his  London  agents,  and  that  Mr.  Dennett^  being  a 
mere  agent,  could  not  delegate  his  authority.  Secondly, 
because  the  bill  delivered  had  not  been  "subscribed" 
by  the  attorney,  as  required  by  the  act. 

Lastly,  that  there  were  in  this  case  special  circum- 
stances which,  at  all  events,  warranted  the  taxation. 

Mr.  Kindersley  and  Mr.  J.  V.  Priof\  contra.  The 
bill,  though  not  delivered  personally  to  the  party,  was 
delivered  to  the  agent  of  the  party  authorised  to  receive 
it,  and  by  him  to  the  agent,  and  by  the  agent  to  the 
principal.  Vincent  v.  haymaker  (a),  Warren  v.  Ckh- 
ningham,  [b) 

Secondly,  though  the  bill  was  not  signed,  it  was 
accompanied  by  a  letter  signed  and  referring  to  the  bill. 

Lastly,  there  are  no  sufficient  **  special  circum- 
stances." 

Hill  V.  Humphrys  (c),  Eicke  v.  Nokes  [d\  In  re  Bar^ 

her  (e\  Brooks  v.  Mason,  (g) 

The 

{a)  12  EasU  378.  (rf)  Moo,  <J-  Mai.  503. 

(Jb)  Gow,  71.  (e)  6  Sim,  476. 

(c)  5  Etp,  S54.  (g)  1  Hen,  Black.  S90. 


NoT£. —  See  Taylor  v.  Hodgson,  Q,  JS,  9  June,  1845. 
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7%^  Master  oftAe  Rolls.  1844. 

I  am  of  opinion  that  the  bills  have  been  delivered 
according  to  the  true  intent  and  meaning  of  the  thirty- 
seventh  section  of  the  act.  Mr.  Sayer  was  the  client ; 
Bush  the  attorney.  Mr.  Sayer^  by  his  letter  of  the  11th 
of  October  1842,  expressly  desired  the  bills  to  be  sent 
to  him  through  Dennett^  his  solicitor;  and  I  conceive 
that  a  person  entitled  to  the  delivery  of  a  bill  of  costs 
may  appoint  a  person  to  receive  it  for  him.  Here 
Sayer  appointed  Dennett  for  that  purpose,  and  there- 
fore service  upon  Dennett  was,  upon  his  own  authority, 
good  service  upon  him.  Dennett  afterwards  requested 
that  the  bills  should  be  sent  to  his  London  agents.  It 
is  HOt  necessary  to  make  any  observation  as  to  Dennetfs 
right  of  delegating,  because  it  appears  clearly  in  this  case, 
that  the  bills  did  come  to  the  hands  of  Dennett.  The 
bills  were  sent  on  the  24th  of  May  1843,  with  a  letter 
distinctly  referring  to  the  four  bills  in  question,  and  that 
letter  was  duly  signed  by  Bush^  and  BusAf  on  the  7th  of 
June  1843,  received  a  letter  from  2)^n^/^  acknowledging 
the  receipt  from  Hodgson  and  Co.  of  the  bills  and  letter. 
It  does  not  appear  when  they  got  to  the  hands  of  Sayer^ 
but  it  is  admitted  that  they  did  get  there.  I  think  there 
was  a  due  delivery  within  the  spirit  and  meaning  of  the 
act,  and  that  the  Petitioner  ought  to  have  come  within 
twelve  months,  unless  he  was  prepared  to  shew  ^'  special 
circumstances."  I  cannot  order  a  taxation,  because  the 
twelve  months  have  elapsed,  and  the  petitioner  has  failed 
to  shew  special  circumstances ;  the  petition  must  be  dis- 
missed with  costs. 
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1844. 


Nov.  7, 8.  In  re  PEYTON'S  Hospital. 

1845. 

THIS  was   a   petition   presented  under  Sir  Samuel 
was  presented  liomtUys  act.  (a)      Ine    circumstances   are   sum- 

^^R  ^w  »      ciently  detailed  in  the  judgment, 
act,  imputing 

and^'Snito       ^^-  ^"^'^''  *"^  ^^'  Chandless,   in  support  of  the 
displace  the      petition, 
trustees  and 
alter  the  ina- 

nageraent  of  a       Mr.  Cooper  and  Mr.  Smyihe^  contrh. 
charity,  m 

conformity 

with  a  decree,       Mr.  G.  P.  White,  for  one  of  the  trustees, 
which  turned 

out  to  have 

SaTw  •       Mr.  Tt^rne^-  in  reply. 

ing  a  scheme 

pointmenf  of        Authorities  were  cited  to  shew  that  this  was  not  a 

additional        case  within  the  scope  of  the  above-mentioned  act;  but 

trustees  were      ,     .     ,  r   i     i-i       .   i-  i  • 

alone  asked,     the  judgment  oi  the  Lourt  did  not  turn  upon  that  point. 

The  title 
alleged  being 

plainly  erro-         The  Master  of  the  Rolls  took  time  to  consider  his 
neous,  the         .    i 
Court,  though  judgment. 

of  opinion 

that  the  two  — — — — «— ^««« 

objects  asked 

were  proper,  ' 

Suhlm  on       ^^  Master  of  the  Rolls. 

this  petition,  ,^  .  *    i    u       • 

but  dismissed         ^his   petition   IS    presented   by  six  persons,  stating 

It  with  costs,     themselves  to  be  of  Isleham,  in  the  county  of  Cambridge^ 

and  it  prays, 

1st.  A  declaration  that,  according  to  the  true  intent 
of  a  decree  of  the  29th  oi  October  1665,  the  appoint- 
ment 

(a)  S'2  G,  3.  c,  101. 
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ment  of  the  trustees  of  the  charity  is  vested  in   the  1845. 

minister  and  greater  part  of  the  inhabitants  of  Isleham^  ^^7^^^ 

or,  that  their  consent  is  necessary  to  such  appointment,  Peyton's 

or  otherwise,  that  such  appointment  can  only  be  made  HospitaL 
by  the  authority  of  this  Court 

2d.  A  declaration,  that  the  appointment  of  John 
J^uUerj  John  Fyson,  John  Moore^  and  Richard  Mobinsj 
to  be  trustees  of  the  charity,  was  an  invalid  appointment. 

Sd.  That  new  trustees  may  be  appomted,  in  con- 
formity with  such  declaration  as  the  Court  may  think 
fit  to  make ;  or,  at  all  events, 

4th.  That  the  complete  number  of  the  trustees  may 
be  filled  up. 

5.  That  all  proper  and  necessary  directions  may  be 
givea  by  this  Court, 

For  bringing  in  and  keeping  the  evidences  and 
writings  concerning  the  hospital,  into  such 
custody  as  is  ordered  and  provided  for  by 
the  said  decree. 

For  settling  and  declaring  in  whom  the  no- 
mination of  master,  and  brethren,  and  sis- 
ters of  the  hospital  is  vested* 

For  the  preservation  of  the  estates  of  the 
hospital,  in  time  to  come. 

For  excluding  any  of  the  trustees  from  per- 
sonally occupying  or  enjoying  the  same. 

F  4  For 
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1845.  Fqp  keeping  the  buildings  of  the  hospital  in 

/„  fg  proper  repair. 

Peyton's 


Hospital. 


For  restoring  and  replacing  such  of  them  as 
have  disappeared,  when  and  as  the  funds 
of  the  charity  shall,  from  time  to  time, 
permit. 

For  rendering,  at  least  once  a  year,  to  the  in- 
habitants of  the  parish  in  vestry  assembled, 
the  accounts  of  the  charity  for  time  to  come. 

For  duly  passing  the  accounts  of  the  charity 
for  the  time  past,  to  such  extent  and  in  such 
manner  as  the  Court  may  think  right. 

6th.  That,  if  necessary,  a  proper  scheme  may  be 
approved  of  by  the  Court  for  the  purposes  aforesaid,  and 

7th.  That  the  costs,  charges,  and  expences  of  the 
petitioners  in  reference  to  the  matters  aforesaid,  pre- 
vious to,  and  in,  and  about  the  matter  of  the  petition 
and  to  be  consequent  thereon,  may  be  provided  for  in 
such  manner  as  the  Court  may  think  fit. 

The  petition  is  principally,  if  not  entirely,  founded  on 
a  decree  of  commissioners  of  charitable  uses,  dated  the 
29lh  of  October  1665,  which  provided,  almost  in  express 
terms,  for  some  of  the  regulations  which  this  petition 
seeks  to  establish,  and  which  are  greatly  at  variance  with 
the  practice  which  has  been  adopted  and  pursued  by  the 
respondents,  the  present  trustees  of  the  charity. 

The  respondents  have,  in  their  evidence,  set  forth  the 
letters  patent  by  which  the  charity  was  founded,  and  a 
decree  of  this  Court,  dated  the  3d  day  of  December 

1656, 
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1656,  by  the  recitals  of  which  it  appears,  that  the  in-        1845. 
quisition  and  decree  of  the  29th  of  October  1665,  upon     ^^^^^^^ 
which  the  petition  is  founded,  were  excepted  to  by  Sir      Peyton's 
John  Maynard  and   John  Maynard  Esq.;    and   that,      Hospital, 
afterwards,  the  matters  in  controversy  between  the  par- 
ties concerning    the   hospital   were   referred    to   arbi- 
trators ;  that  the  arbitrators  had  made  their  awai;d,  and 
the  bill  being  filed  to  have  the  award  or  agreement 
established  by  the  decree  of  this  Court,  and  the  answer 
being  put  in,  it  was  ordered   and   decreed,   that  the 
award  and  all  things   therein  contained,  should  stand 
ratified  and  con^med  by  the  decree  of  this  Court,  to 
be  observed  and  performed  by  all  the  parties  according 
to  the  true  intent  and  meaning  thereof.     And  it  was 
also  ordered   and    decreed,    according  to  the   award,      ' 
that  the  aforesaid  inquisition  and  decree,  and  all  pro- 
ceedings thereon  had,  as  to  the  Plaintifis,  should  be 
set  aside,  and  should  stand  reversed,  without  impeach*  ^ 

meDt  to  the  award,  or  the  present  decree. 

This  decree  has  been  found  among  the  records  and 
proceedings  of  this  Court,  and  if^as  set  forth  in  an 
affidavit  which  was  filed  on  the  4th  day  of  June  last, 
and  it  thereby  appeared,  that  the  petitioners  had 
bunded  their  case  and  proceeded  upon  an  erroneous 
(onndation.  They  thought  fit,  however,  to  bring  on 
their  petition  for  hearing  without  amendment,  and  at 
the  hearing,  it  being  apparent  that  very  little,  if  any,  of 
the  relief  prayed  for  could  be  granted,  it  was  asked, 
that,  upon  the  facts  appearing  in  the  evidence,  the 
proper  number  of  trustees  might  be  a|5pointed,  and  a 
proper  scheme  considered  for  the  future  letting  of  the 
charity  land,  and  the  application  of  the  income. 

These  objects  would  appear,  from  the  evidence  which 
has  been   proiluced,  to  be  in  themselves  very  proper. 

I  do 
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1845.        I  do  not  think  that  misconduct  of  the  trustees  has  been 

^V^      shewn ;  but  there  are  circumstances,  from  which  it  ap- 

Pbtton's      pears  to  me,  that  the  due  appointment  of  new  trustees 

Hospital,      ought  to  be  secured,  and  that  the  letting  of  the  land 

and  the  application  of  the  revenue  might  be  improved 

by  regulations  established  under  the  authority  of  this 

Court 

I  should  therefore  have  been  glad,  if,  after  proper 
provision  for  the  costs  of  an  erroneous  proceeding 
which  ought  not  to  fall  on  the  charity,  a  proper  order 
for  the  purposes  asked  at  the  bar  could  have  been 
agreed  to. 

But  the  respondents  have  insisted,  that,  having  regard 
to  this  petition,  founded  as  it  is  in  error,  and  the  error 
persevered  in  up  to  the  hearing,  the  petition  ought  to 
be  dismissed  with  costs,  leaving  any  proper  regulation 
or  interference  of  the  Court  to  be  obtained  upon  a  dis- 
tinct and  proper  application. 

In  the  institution  of  these  proceedings,  I  think  that 
the  petitioners  and  their  solicitor  were  misled,  without 
any  fault  of  their  own ;  they  were  misled  by  the  omis- 
sions in  the  report  of  the  charity  commissioners;  and 
the  trustees  and  their  solicitor,  partly  from  their  own 
ignorance,  and  partly  from  other  motives,  did  not  com« 
municate  all  the  information  which  it  would  have  been 
desirable  to  have,  but  having  carefully  considered  the 
case,  and  being  of  opinion  that  no  part  of  the  costs 
of  this  proceeding  ought  to  fall  upon  the  charity,  or  on 
the  trustees  [personally,  and  considering  that  an  ad- 
verse order  should  be  founded  on  that  which  is  both 
alleged  and  proved,  and  that  here  the  title  alleged  is 
plainly  erroneous,  I  think  that  the  petition  must  be 
dismisseil  with  costs. 
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1844. 


The  ATTORNEY-GENERAL  v.  The  Corporation         i844. 

of  POOLE.  "^'"jfu^l'.'^' 

Nov.  15. 
'TIHIS  inrormation  was  filed  by  the  Attorney- General  Jurisdiction  of 
■*•     at  the  relation  of  certain  rate-payers  in  the   bo-  chancery  to 
rough  o(  PooUi  in  the  county  o(  Dorset,  against  the  Cor-  moderate  the 
poration,  Mr.  Parry  and  Mr.  Arnold.     It  impugned  the  compensation 
validity  of  the  compensation  awarded  to  the  Defendant  f^*!^^  ^^ 
Parr  for  the  loss  of  offices  held  by  him  in  the  borough,  council,  on 
at  the  passing  of  the  Municipal  Corporation  Act.  (a)  ^iJJ^  ^^ 
The  case  formerly  came  before  the  Court  on  demurrer,  corporate 
and  upon  appeal  (6),  and  it  now  came  on  for  hearing,  the  Municipal 
The  facts  of  the  case  are  so  fully  detailed  in  the  judgment  Corporation 

of  the  Court,  that  it  would  be  useless  here  to  repeat  them.      Under  the 

Municipal 
Mr.   Corporation 
Act,  officers 
(a)  S&6  TV.  4.  c.  76.  (5)  2  Keen,  190., 4 Myl, ^ Cr.  ««  removed" 

1 7.,  and  8  CI.  4r  Fin.  409.  under  its  pro- 

visions, be- 
came entitled  to  compensation.    A.  B,,  the  then  town  clerk,  made  no  formal  sur* 
render  of  his  office,  nor  any  attempt  to  procure  his  re-appointment,  or  to  contest 
the  dection  of  C.  D.,  who  was  appointed  town  clerk.     Held,  that  this  constituted 
a  removal  of  A,  B.  from  his  office. 

For  the  purpose  of  establishing  a  claim  to  compensation  for  the  loss  of  a  con- 
nected or  dependent  office,  it  ought  to  be  shewn;  1st.  that  the  office  was  con- 
nected, or  understood  to  be  connected  with,  or  dependent  upon,  the  corporate  office 
lost ;  and,  Sdiy,  that  the  loss  of  it  was  .connected  with  the  loss  of  tne  principal 
office,  but  it  is  not  required  by  the  act,  that  the  connected  or  dependent  office,  or 
the  office  understood  so  to  be,  should  be  itself  a  corporate  office. 

Held,  that  the  circumstance  of  a  town  clerk  having  continued,  for  some  time 
after  he  was  removed  from  the  office,  to  perform  the  duties  of  the  offices  of  clerk 
of  the  peace  and  clerk  of  the  magistrates  until  other  clerks  were  appointed, 
did  not,  in  any  way,  interfere  with  his  right  to  compensation  for  the  loss  of 
those  offices. 

The  town  clerk  of  Poole,  who  held  several  offices  at  the  time  of  the  passing  of  the 
Municipal  Corporation  Act,  was  removed.  Held,  that  he  was  entitled  to  compensa- 
tion for  the  following  connected  offices :  —  Solicitor  to  the  corporation,  clerk  of  the 
peace,  magistrate's  clerk,  solicitor  to  the  quay  committee,  solicitor  to  the  water 
hailifi^  and  prothonotary  of  the  weekly  court  of  record ;  but  that  he  was  not  entitled 
to  compensation  for  the  offices  of  solicitor  to  the  coroner,  under-sheriff)  solicitor  to 
the  overseers  and  guardians  of  the  poor  of  the  town  and  county,  solicitor  to  the 
surveyors  of  highways,  and  solicitor  to  the  lamp  and  watch  commissioners. 
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1844.  Mr.  Kinderdey  and  Mr.  FoUetU   in   support  of  the 

^^JfJ^      inrormation. 

Attorney- 
Gbnebal 

The 


Mr.  Teed  and  Mr.  Dickenson^  for  the  Corporation. 


^^^IJI^^  Mr.  Turner  and  Mr.  Freeling^  for   the  Defendant, 

Mr.  Parr. 

The  following  authorities  were  relied  on :  The  Qfieen 
V.  The  Corporation  of  Poole  (a)^  The  Queeti  v.  The 
Lords  of  the  Treasury^  re  Loxdale  (6),  The  King  v.  The 
Mayor  of  Bridgewater  (c),  The  King  v.  The  Mayor  of 
Swansea  {d)j   The  Queen  v.  Carmarthen,  {e). 

The  Master  of  the  Rolls  reserved  judgment 


^09. 15.  The  Master  of  the  Rolls. 

This  information  prays  a  declaration,  that  the  De- 
fendant Robert  Henning  Parr^  having  voluntarily  re- 
signed the  oflBce  of  town  clerk  of  the  borough  of  Poole^ 
is  not,  under  the  Municipal  Reform  Act,  entitled  to 
any  compensation  in  respect  of  such  oflBce,  and  that  the 
town  council  of  Poole  had  no  authority  to  award  any 
compensation  in  respect  thereof.  But,  if  it  should  ap- 
pear that  he  did  not  v6luntarily  resign,  but  was  removed 
from  the  office  by  the  corporation,  that  it  may  be  de- 
clared, that,  according  to  the  true  construction  of  the 
act,  he  was  entitled  to  compensation  only  in  respect  of 
the  office  of  town  clerk,  and  not  in  respect  of  any 
other  office  which  was  held  by  him,  and  that  the  town 
council  had  no  authority  to  award  him  any  compensa- 
tion 

(«)  7  Ad.^  E,  73a  \d)  11  Ad.  ^  E.  t>6. 

(6)  10  Ad.  Jt  E.  179.  ie'   1 1  Ad.  S  E.  3. 

;c^  6  Ad.  Sf  E.  339. 
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tioii  in  respect  of  any  other  office ;  and  that  the  award 
of  a  sum  of  4500/.,  having  been  made  to  him  in  respect 
iiot  only  of  the  office  of  town  clerk,  but  also  of  several 
<'ther  offices,  was  illegal  and  not  binding  on  the  cor- 
poration, and  that  a  bond  given  to  him  for  that  sum 
was  fraudulent  and  void,  or  else  ought  to  stand  only  as 
a   2»ecurity  for  such,  if  any,  sum  as  he  should  be  pro- 
perly entitled  to.     And  that  it  may  be  referred  to  the 
I^aster  to  enquire  what,  if  any,  amount  of  compensa- 
tion he  is  entitled  to,  and  for  consequential  relief. 


1844. 


The 

Attornbt- 

Obnbral 

V, 

The 
Corporation 

of  POOLB. 


The  Municipal  Corporation  Act  was  passed  on  the 

9t.l3  of  Septembep'  1835.  {a)     Mr.  Parr  was  at  that  time 

to'wn  clerk  of  the  borough  of  Pooler  and  he  at  the  same 

t.icne  held  several  other  offices,  which  he  alleges  to  have 

l>^^cQ  more  or  less  dependent  upon  or  connected  with 

t.fae  office  of  town  clerk,   and  amongst  those    offices, 

^r^re  the  offices  of  clerk  to  the  justices  and  clerk  of  the 

f>^fice  which,  by  the  102d  section  of  the  act,  were  de- 

*^^ared  to  be  incompatible. 

On  the  26th  of  December  18S5,  the  town  councillors 
^^^e  elected,  and,  it  is  said,  that  two-thirds  of  their 
^ftole  number  were  tories  or  conservatives,  to  which 
f^^^y  Mr.  Parr  belonged. 

^t'he  election  of  officers  took  place  on  the  1st  of 
^f^^ifiary  1886,  and  on  that  occasion,  Mr.  Thomas  Ar- 
^Iti  was  elected  to  the  office  of  town  clerk. 

^r.  Parr  was  not  re-appointed,  and  on  the  4th  of 
August  1SS6  he  presented  his  memorial  to  the  town 
council  for  compensation,  and  he  therein  stated,  that, 

OQthe  24th  of  July  1838,  he  was  appointed  town  clerk 

and 


{a)  S&e  W.  4.  c.  76. 


78  CASES  IN  CHANCERY. 

1844.        and  clerk  of  the  peace,  and  that  his  app<Mntmeiit  wa: 
^'L^^J^^      for  life,  and  confirmed  by  his  then  Majesty;  that,  ii 


clerk,  and  as  connected  therewith,  he  filled  the  sererft 


Attobscxt-    consequence  of  his  appointment  to  the  oflBce  of  towi 
GsmnAL 

«. 

The         oflBces  of — 
CorpontioD 
of  POOLB. 


1.  Solicitor  to  the  corporation. 

2.  Clerk  of  the  peace. 

3.  Magistrate's  clerk. 

4.  Clerk  to  the  commissioners  of  taxes. 

5.  Solicitor  to  the  coroners. 

6.  Undersheriff. 

7.  Solicitor  to  the  overseers  and  guardians  of  th« 

town  and  county  of  Poole. 

8.  Solicitor  to  the  surveyors  of  highways. 

9.  Solicitor  to  the  quay  committee. 

10.  Solicitor  to  the  lamp  and  watch  commissioners. 

11.  Solicitor  to  the  water  bailiff,  and, 

12.  Prothonotary  of  the  weekly  court  of  record. 

That  the  usage  of  the  borough  was,  for  the  town 
clerk  to  hold  such  offices  for  life,  or,  at  all  events,  the 
usage  was  such,  as  to  raise  a  just  expectation  that  the 
office  should  remain  during  the  life  of  the  memorialbt. 
That  by  the  appointment  of  Mr.  Amoldy  all  such  ap- 
pointments were  removed  from  the  memorialist,  and  he 
claimed  the  sum  of  4835^  as  a  compensation  for  the 
loss  of  them. 

On  the  5th  of  October  1 836,  Mr.  Parr's  claim  was 
before  the  town  council,  and,  having  been  discussed,  the 
future  consideration  of  it  was  adjourned  to  the  14th  of 
October,  A  revision  of  the  burgess  list  was  made  on 
the  10th  of  October^  and  many  names  were  then  placed 
on  the  lisL  On  the  14th  of  October^  at  the  adjourned 
meeting  of  the   town  council  for  the  consideration  of 

Mr. 
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M^r.  Partes  claim,  it  was  resolved,  that  Mr.  Parr  ap-        1 844. 
peiu^d  to  be  justly  entitled  to  a  fair  and  reasonable     ^^^^JnT^*^ 
compensation  for  all  the  offices  claimed  by  him  in  his    Attornbt- 
m^morial,  the  same  being  usually  held  by  the  town      Obnebal 
clerk ;  and  some  of  the  items  of  his  claim  being  then  The 

admitted,  the  consideration  of  the  remainder  was  ad-    ^'^olb." 
journed  till  the  9th  of  November ;  but  before  that  day, 
▼iz.,  on  the  1st  of  November^  an  election  of  town  coun- 
c^illors  was  made,  and  thereby  the  strength  of  the  party 
to  which  Mr.  Parr  belonged  was  increased.    A  meeting 
of  the  town  council  was  held  on  the  9th  of  November, 
pursuant  to  the  former  adjournment,  and  the  consider- 
ation of  Mr.  Part's  claim  was  again  adjourned  to  the 
^Sd  of  November,  on  which  day,  the  particular  items  of 
the  claim,  which  were  admitted  on  the  5th  day  of  Oc- 
tober, were  confirmed,  and  the  other  particulars,  the 
consideration  of  which  had  been  twice  adjourned,  were 
allowed,  and  the  sum  of  4500/.  was  awarded  to  Mr. 
^'C^rr,  as  a  compensation  for  the  loss  of  all  the  offices 
't^^ted  in  his  memorial.     The  claim  amounted  in  the 
^t^ole  to  the  sum  of  4885/.,  and  the  reason  for  the 
'^^^^QCtion  to  4500/.   is  not  stated.     On  a  subsequent 
*^^  (the  29th  of  November),  a  bond  was  executed  under 
*^^  corporation  seal  for  securing  payment  of  the  4500/. 
Mr.  Parr  by  instalments. 

The  information   alleges,  that  the  several  adjourn- 

ents  of  the  meetings  to  consider  Mr.  Part's  claim, 

cm  the  5th  of  October  to  the  23rd  of  November,  viz. 

11  after  the  election  of  new  town  councillors,  and  that 

^^Ae  additions  to  the  burgess  list  on  the  10th  of  October, 

^ad  the  effect  of  that  addition  on  the  election  of  the 

Ist  of  November,  were  all  of  them  fraudulently  contrived 

\)etween  Mr.  Parr  and  the  majority  of  the  town  council,  ' 

for  the  purpose  of  obtaining  for  Mr.  Parr,  under  the 

name  of  compensation,  a  sum  of  money  to  which  it  was 

well 
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1844.        well-known  that  he  was  not  entitled;  but  independent] 

^O^         of  soch  fcaudulent  contrivances,  the  information  seA 

Attorust-    to  be  relieved  from  the  4500/.  awarded  under  the  nam 

^^^^^^      of  oompensaUon,  and  from  the  bond  by  which  it  i 

'^^  .       secured,  on  the  ground,  1st.  That  Mr.  Parr^  having  re 

of  PoolbT    signed  his  office,  is  entitled  to  no  compensation  what 

ever ;  2dly.  That,  if  he  is  entitled  to  any  compensation 

it  can  only  be  for  the  loss  of  his  office  of  town  clerk ;  am 

Sdly.  That,  if  he  is  entitled  to  compensation  for  the  loss 

of  any  office,  other  than  that  of  town  clerk,  he  is  not  u 

entitled  to  all,  but  only  to  some  or  one  of  the  offices  foi 

which  compensation  was  included  in  the  bond  for  45002 

These  are  the  questions  which  I  have  to  consider,  for. 
after  the  best  consideration  which  I  have  been  able  tc 
give  to  the  subject,  and  admitting  the  great  probabilit] 
which  there  is,  of  some  improper  conduct  in  the  form- 
ation of  the  burgess  list,  and  in  the  management  of  tlu 
election,  I  do  not  find  any  proof  of  the  only  allegatioi 
on  that  part  of  the  case  which  it  is  important  for  me«tc 
notice,  viz.,  that  the  adjournments,  the  formation  of  tb< 
burgess  list,  and  the  election  of  the  town  councUlon 
were  fraudulently  contri%*ed,  for  the  purpose  of  procup 
ing^  or  had  the  efiect  of  procuring,  the  award  in  Mr 
Pan's  favour.  It  is  impossible  to  hear  of  such  con- 
trivances, as  would  seem  to  have  been  resorted  to  foi 
the  purpose  of  influencing  the  election  of  town  council- 
lors, without  very  strong  feelings  of  disapprobation,  bat 
whatever  mav  be  the  truth,  as  to  the  contrivances  them- 
selves  being  employed  for  the  improper  purpose  of  un- 
duly influencing  the  elections,  in  my  opinion,  it  is  noi 
proved  that  they  were  employed  by  Mr.  Parr  for  the 
fraudulent  purpose  of  procuring  an  improper  compen- 
sation for  the  loss  of  his  office,  or  for  procuring  the 
bond  now  in  question,  or  for  preventing  a  subsequent 
investigation  of  the  sums  awarded  to  him.  The  evi- 
dence indeed,  on  the  whole,  rather  induces  me  to  thinkj 

thai 
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^liat  the  consideration  of  Mr.  Pm^s  claim  was,  from 
to  time,  adjourned  not  by  his  contrivance,  but 
his  will ;  but,  whether  that  was  so  or  not,  it  ap- 
to  me  that  these  allegations  of  fraud,  as  to  the 

subjectHnatter  of  this  information,  are  not  proved. 

Mr.  Parr  having  succeeded  in  obtaining  judgment  at 
Law  for  the  penalty  of  the  bond,  a  supplemental  inform- 
ation was  filed,  and  proceedings  were  stayed  upon  the 
money  being  brought  into  court. 

The  original  information  was  demurred  to,  and  upon 
the  demurrer,  it  was  ultimately  decided  (a),  that  the 
borough  fund  was  held  by  the  corporation,  subject  to  a 
trast  which  gives  to  this  Court  jurisdiction  upon  the 
question  raised  by  this  information ;  and,  with  reference 
to  the  allegation  that  Mr.  Patr  had  resigned  his  office, 
ftod  for  that  reason  was  not  entitled  to  any  compensa- 
tion, Lord  Cdiietihamj  after  intimating  his  view  of  the 
case^  stated,  that  he  did  not  wish  to  be  understood  as 
^pressing    any  decided    opinion,   upon  the  question 
whether  Mr.  Parr  came  within  the  description  in  the 
act,  of  an  officer  not  re-appointed.     In  the  House  of 
I^ords,  the  Lord  Chancellor  desired  it  to  be  understood, 
that  nothing  was  decided  as  to  the  construction  of  that 
pvt  of  the  act  which  relates  to  the  re-appointment  of 
the  town  clerk ;  and  Lord  Cotlenham  observed,  that, 
when  the  case  was  before  him  in  the  Court  of  Chan- 
cery, he  took  care  to  guard  himself  against  being  sup- 
posed to  have  decided  that  point.     The  point  would, 
therefore,  be  entirely  open,  even  if  the  allegation  that 
Mr.  Parr  had  resigned  the  ofiice  had  been  proved,  but 
instead  of  pro<^  of  any  fact  of  resignation,  an  attempt 
has  been  made  to  establish,  by  argument,  that  the  ac- 
quiescence 
(fl)  «  Keen,  190.,  4M.^  Cr,  17.,  8  CL  ^  F.  409. 
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quiescence  of  an  officer,  for  his  own  purposes,  i 
appointment  of  another  to  the  office  which  he 
amounts  to,  and  ought  to  be  considered,  as  a  vole 
resignation  by  himself,  and  that  the  omission  to  d 
his  wish  to  be  re-appointed,  is  evidence  of  voli 
resignation,  or  of  an  arrangement  previously  ma 
the  voluntary  relinquishment  of  the  office. 


It  being  now  clear  that  there  was  no  surrender 
office,  nor  any  formal  resignation,  it  is  said  i 
resignation  must  be  inferred,  because  there  was 
tempt  to  procure  a  re-appointment  under  the  ac 
because  there  was  a  submission  to  the  appointm 
another  person  to  the  same  office;  and  the  argi 
goes,  I  think,  to  this  length,  that,  if  a  man  held  an 
the  duties  of  which  before  the  act  passed  he  wa 
able  to  perform,  and  by  the  passing  of  the  act,  I 
placed  in  such  circumstances,  that  he  could  noi 
form  the  duties  without  sacrificing  more  than  the 
itself  was  worth,  or  (a  new  election  being  compu 
if  he  found  himself  unable  to  compete  with  a  riva 
didate,  and  for  these  or  any  other  sufficient  reaso 
forbore  to  contest  the  election,  or  acquiesced  in  tl 
pointment  of  another,  which  it  was  neither  his  in 
as  affected  by  the  act,  nor  within  his  power,  as  ai 
by  the  state  of  the  borough,  to  prevent,  he  is 
deemed  to  have  resigned,  and,  for  that  reason,  is 
held  not  to  be  entitled  to  any  compensation.  I  f< 
sured  that  no  such  consequence  was  intended  I 
legislature ;  and  I  think  that  it  is  not  within  the 
ing  of  the  words  of  the  act.  It  is  said,  howevei 
Mr.  Parr  declined  to  propose  himself  for  re-ap 
ment,  in  consequence  of  an  agreement  between  b 
and  Arnold;  and  that  his  resignation,  abandonmc 
relinquishment  of  the  office  (for  all  these  wort 
used)  is  proved  by  his  examination  before  a  Com 
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oF  the  House  of  Common^^  and  by  declarations  made 
by  himself  to  a  witness  of  the  name  of  PerroU. 

Tour  witnesses,  who  have  been  examined  to  these 
matters^  have  deposed  to  the  following  effect. 

JUckman  says,  that  Parr  held  the  office  of  town  clerk 
till   the  1st  of  January  1836,  when  he    resigned  the 
oflBces,  and  retired  therefrom,  as  the  witness  believes, 
m  consequence  of  an  arrangement  previously  entered 
into  between  him  and  the  leading  members  of  the  con- 
servative party,  as  he  believed,  because  of  the  general 
ikotoriety  of  such  arrangement ;  because  he  believed  the 
i&sjority  of  the  conservative  members  were  personal 
friends  otParr;  and  because  Parr  was  present  and 
acquiesced  in  the  election  oi  Arnold;  and  because, upon 
the  remonstrances  of  the  liberal  party,  I^edgard^  a 
friend  of  Parr^  said,  that  as  the  parties  opposed  to  him 
vonld  have  reform,  they  must  pay  for  it;  and,  in  answer 
to  the  third  interrogatory,  the  same  witness  says,  that, 
open  Mr.  PerroU  remarking  how  extraordinary  it  was 
that  Mr.  Parr  should  consent  to  retire,  his  successor 
being  of  the  same  party,  and   that  the  world   would 
clearly  understand  that  it  was  only  to  obtain  compen- 
wtion.  Parr  replied,  that  if  PerroU  were  in  the  same 
sitoation,  he  might  do  the  same. 

I  have  stated  the  evidence  of  Btckmany  because  he 
has  expressed  himself  intelligibly,  and  has  stated  intel- 
ligibly the  reasons,  such  as  they  are,  for  his  belief. 
Bodges  and  Rogers  have  given  evidence  very  much  to 
the  same  effect,  with  the  exception,  that  the  words 
which  follow  after  the  repeated  use  of  the  word  "  be- 
eaose  ^  are  not  stated  as  the  reasons  for  the  witnesses'  be- 
lief; but,  if  they  have  any  meaning  at  all,  are  used  as  the 
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means  of  demonstrating  thealiegations,  that  Parr  resigned 
and  retired  from  his  office,  in  consequence  of  an  arrange- 
ment very  generally  understood,  talked  of,  and  known. 

Perroitj  however,  is  the  witness  most  relied  on  in 
this  part  of  the  case;  and,  in  his  evidence^  he  says, 
that  the  question  as  to  the  disposition  of  the  offices  was 
much  discussed,  and  was  a  question  of  interest,  and 
was  productive  of  much  anxiety  between  the  parties 
during  the  election ;  and  the  course  which  would  b^ 
adopted  with  respect  to  the  offices  by  the  conservative 
party,  in  case  such  party  succeeded  in  obtaining  a 
majority  of  town  councillors  at  such  election,  was  gene^ 
rally  understood,  talked  of,  and  known,  as  Iiaving  been 
arranged,  agreed  upon,  and  intended,  by  and  amongsl 
the  leading  members  of  such  party : — such  course  being 
such  as  he  particularly  states  in  his  evidence.  And  then 
he  says,  tha^  from  his  knowledge  of  the  proceedings  o\ 
the  party,  he  believes,  that  they  intended  to  adopt  that 
course,  and  the  intention  was  matter  of  general  no- 
toriety ;  and  he  then  proceeds  to  say,  that  Parr  conld 
not  hold  the  office  of  clerk  to  the  magistrates  togethei 
with  the  office  of  town  clerk  and  clerk  of  the  peace: 
and  that  after  the  election,  Parr  continued,  till  the  lsi 
of  Jartuary  1836,  to  hold  the  offices  of  town  clerk  anc 
clerk  of  the  peace,  when  he  resigned  the  same,  and  wai 
not  re-elected  or  re-appointed  thereto.  And,  to  th< 
3d  interrogatory,  Perrott  says,  that  Parr  was  not  re 
moved  from  either  of  the  offices,  but  was  not  re-electec 
or  re-appointed,  by  reason  of  his  having  previous]] 
resigned  or  retired  therefrom ;  and  such  resignation  oi 
retirement  was,  as  the  witness  believes,  in  consequeno 
of  a  previous  arrangement  and  with  the  consent  o 
Parr,  He  then  states  the  expression  of  his  own  sur 
prise,  that  Parr  consented  to  retire,  and  how  extraor 
dinary  it  was,  and  that  the  world  would  clearly  under 

stanc 
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stand  that  it  was  only  to  claim  compensation  for  Parr^ 
And  that  Parr  said,  in  reply,  that,  if  Perrott  were  in  his 
situation,  he  might  do  the  same. 

I  have  read  this  evidence  with  my  best  attention,  and, 
supposing  the  witnesses  to  be  competent  witnesses,  as 
to  "which  there  are  doubts,  the  result  is :  — 

That  there  was  much  excitement  in  the  borough, 
and  a  great  deal  of  talk  about  what  would  be  done 
"^^ith  Parr's  offices,  if  the  conservatives  should  have  a 
ttiajority. 

That  people  understood  (why  or  how  is  not  stated), 
^luu  an  arrangement  was  made  by  the  leading  conserva- 
^ves,  that  Parr  should  resign  or  retire,  and  be  re- 
placed by  Arnold. 

That  people  also  understood,  that  Part*  would  him- 
self rather  prefer  to  have  compensation  under  the  act 
than  to  continue  in  his  office  of  town  clerk. 

That  when  the  day  of  election   came,    /ti  nold  was 
elected  without  opposition  from  Parr. 

i 
That  Perrott,  notwithstanding  the  general  notoriety 
of  the  arrangement,  and  his  own  belief  that  it  would  be 
Acted  upon,  expressed  his  surprise  at  the  proceeding, 
McI  said  that  the  world  would  clearly  understand  that  it 
W8S  only  to  obtain  compensation  for  Parr,  and  that 
farr  thereupon  said,  if  Perrott  were  in  his  situation,  he 
might  do  the  same. 
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It  is  plain  that  very  little  of  this  can  be  considered 
as  1^1  evidence.  From  the  fact  that  Parr  held  two 
oflkes,  which,  under  the  act,  he  could  not  continue  to 

G  S  hold 
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hold  together,  and  from  the  fact  that  he  did  not  oppose^ 
the  election  of  Arnold^  and  from  his  subsequent  claim 
to  compensation,  it  is  probably  to  be  inferred,  that  he 
thought  it  better,  for  his  own  interest,  to  lose  the  offices, 
and  obtain  such  compensation  as  he  might  be  able  Xx> 
obtain  for  the  whole,  than  to  contest  the  matter  with 
Arnold,  for  the  chance  of  keeping  such  of  the  offices, 
as  the  act  enabled  him  to  hold  together,  receiving  onljr 
such  compensation  as  he  might  be  able  to  obtain  for  the 
one  or  more  which  he  was  disabled  from  holding  with 
the  rest 


In  fact,  however,  no  formal  surrender  or  resignation 
was  made ;  but  as  an  election  between  competing  can- 
didates does  not  usually  take  place  without  previous 
preparation,  and  as  no  preparation  was  made  by  Parr 
to  oppose  Arnold,  who  was  supported  by  persons,  who 
were  the  political  or  party  allies  of  both  Arnold  and 
Parr,  it  was  easy  to  infer,  that  Mr.  Parr  did  not  mean 
to  make  any  attempt  to  get  elected;  and  it  was  not 
difficult  for  a  heated  political  or  party  opponent  to  infer 
some  improper  or  corrupt  arrangement,  especially  as 
the  question  respecting  Partes  compensation  was  under 
consideration.  But  the  short  fact  is  simply  this,  that  the 
office  of  Parr  was  filled  up  by  the  appointment  of  an- 
other man,  without  any  opposition  on  his  part.  By 
that  act,  which  was  done  under  the  provisions  of  the 
act  5  &  6  ^.  4.  c»  76.  s.  58.,  I  think  Parr  was  removed 
from  his  office.  When  this  case  was  under  my  consi- 
deration on  a  former  occasion,  the  allegations  in  the 
bill  to  which  a  demurrer  was  filed,  precluded  me  from 
considering  the  case  as  a  case  of  removal  from  office, 
which,  upon  the  evidence,  I  consider  it  to  be.  I  then 
thought  that  it  was  to  be  considered  as  a  case  in  which 
Mr.  Parr  had  not  been  re-appointed  to  his  office ;  and, 
notwithstanding  the  reason  suggested  by  an  authority 

for 


CASES  IN  CHANCERY. 


87 


1844. 


fi^r  which  I  entertain  the  highest  respect,  I  own  that  1 
do  not  feel  satisfied  that  the  view  I  then  took  was  in- 
correct; but  it  is  not  necessary  now  to  consider  that, 
bec^ause  I  think,  that  in  the  absence  of  any  evidence  to 
prove  resignation,  the  circumstances  which  occurred 
malce  this  a  case  of  removal ;  and,  so  thinking,  I  am  of  ^^^ 
opinion,  that  upon  his  removal,  Mr.  Parr  was  entitled 
to  an  adequate  compensation,  regard  being  had  to  the 
amimer  of  his  appointment  and  his  term  or  interest 
therein,  and  all  other  circumstances  of  the  case. 


Corporation 

OOLB. 


Mr.  Pan*  claimed  and  obtained  security  for  com- 
pensation for  his  office  of  town  clerk  and  all  the  other 
offices  which  he  alleged   to    be  connected  with  that 
office.     One  of  those  offices,  viz.,  the  office  of  clerk  to 
the  commissioners  of  taxes,  he  seems,  in  fact,  never  to 
have  lost,  and,  from  that  circumstance  alone,  it  appears 
that  the  amount  of  compensation  for  which  he  obtained 
security  cannot  be  entirely  sustained. 

With  respect  to  the  other  offices,  I  should  have  been 

glad  if  I  could  have  found  any  satisfactory  authority 

for  my  judgment     Lord  Cottenhanij  in  expressing  his 

assent  to  the  proposition   which  I  had  stated  on  this 

subject,  said,  with  perfect  correctness,  that  much  would 

depend  upon  the  particular  circumstances  of  each  case. 

It  is,  no  doubt,  to  be  determined  from  the  facts  of  each 

case,  whether  an  office  lost,  together  with  a  corporate 

office  from  which  the  officer  was  removed,  was  or  was 

not  a  connected  or  dependent  office,  and  whether  the 

loss  of  it  has  arisen  from   the  loss  of  the  corporate 

office.     Whether  his  Lordship  referred  to  any  other 

Gtrcamstances,    the  report  of  his  judgment  does  not 

enable  me  to  ascertain.     I  agree  with  the  argument, 

that  (or  the  purpose  of  establishing  a  claim  to  compen- 

satioii  for  the  loss  of  a  connected  or  dependent  office,  it 

6  4  ought 
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1844«  ought  to  be  shewn,    1st  That  the  office  was  connectedi 

^^i^lC^  or  understood  to  be  connected  with,  or  dependent  upon 

Attorney-  the  corporate  office  lost;  and,  2dly,  That  the  loss  of  it 

General  ^^^  connected  with  the  loss  of  the  principal  office ;  bat 

Tlie  it  does  not  appear  to  me  to  be  required  by  the  act,  that 

c?Foo»°  the  connected  or  dependent  office,  or  the  office  under- 
stood so  to  be,  should  be,  itself,  a  corporate  office. 

It  was  considered  by  the  Court  of  Queen's  Bench, 
that  the  word  *<  office,'^  as  used  in  the  act,  being  col- 
located with  the  words  **  place,  situation,  employment 
or  appointment,^'  ought  to  be  understood  in  a  greater 
latitude  than  an  office  strictly  legal ;  and  it  was  held, 
that  the  office  of  clerk  to  the  justices,  which  was  sworn 
to  be  incident  and  appurtenant  to  the  office  of  town 
clerk,  who  had  received  the  emoluments  of  it,  was  an 
office  for  the  loss  of  which  the  town  clerk,  though  re- 
appointed, was  entitled  to  compensation.  This  I  con- 
sider to  be  an  authority,  upon  which  I  may  declare 
that  Mr.  PatT,  being  removed  from  his  office  of  town 
clerk,  is  entitled  to  compensation,  not  only  for  the 
office  of  town  clerk,  but  also  for  the  office  of  clerk  to 
the  justices,  as  connected  with  it.  And,  on  similar 
grounds,  though  not  distinctly  established  by  authority, 
I  think  him  entitled  to  compensation  for  the  loss  of  the 
several  offices  of  solicitor  to  the  corporation,  of  clerk  of 
the  peace,  of  solicitor  to  the  quay  committee,  of  soli- 
citor to  the  water  bailifi^  and  of  prothonotary  of  the 
weekly  court  of  record. 

On  the  other  hand,  it  does  not  appear  to  me,  that 
either  of  the  offices  of  undersherifT,  and  of  solicitor  to 
the  coroner,  were  so  connected  with  the  office  of  town 
clerk  to  the  corporation,  or  so  under  the  controul  of 
the  corporation,  as  to  make  them,  or  the  loss  of  them, 
dependent  on  the  loss  of  the  office  of  towu  clerk.     The 

office 
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office  of  undersherifiP  had  been  held  distinctly  from  the 
office  of  town  clerk,  and  the  office  of  solicitor  to  the 
coroner  might,  at  any  time,  have  been  so ;  and,  in  strict- 
ness, I  think  that  Mr.  Parr  was  not  entitled  to  com- 
pensation for  the  loss  of  them. 

There  are  three  other  offices,  in  respect  of  which  I 

have  had  more  doubt :  viz.,  the  offices  of  solicitor  to 

the  overseers  and  guardians  of  the  poor  of  the  town  and 

county  of  PooJf,  solicitor  to  the  surveyor  of  highways, 

and  solicitor  to  the  lamp  and  watch  commissioners; 

but  not  thinking  it  satisfactorily  made  out  that  they 

were  connected  with  the  office  of  town  clerk,  or  that 

the  loss  of  them  was  dependent  on  the  loss  of  the  office 

of  town  clerk,  I  think  that  the  claim  to  compensation  in 

I'espect  of  them  is  not  established, 

I  do  not  think,  that  the  circumstance  of  Mr.  Parr 
having  continued  to  perform  the  duties  of  the  offices  of 
clerk  of  the  peace  and  of  clerk  to  the  magistrates,  until 
other  clerks  were  appointed,  for  some  time  after  he  was 
removed  from  the  office  of  town  clerk,  in  any  way  inter- 
feres with  his  right  to  compensation ;  and  it  therefore 
appears  to  me,  that  Mr.  Parr^  having  been  removed 
from  his  office  of  town  clerk,  is  entitled  to  compensation 
for  the  loss  thereof,  and  also  to  compensation  for  the 
loss  of  the  several  offices  of  solicitor  to  the  corporation 
of  Pooj^,  of  clerk  of  the  peace,  of  clerk  to  the  justices, 
of  solicitor  to  the  quay  committee,  of  solicitor  to  the 
water  bailiff,  and  of  prothonotary  to  the  weekly  court 
of  records ;  but  that  he  is  not  entitled  to  any  compen- 
sation  for  the  loss  of  any  of  the  other  offices  stated  in 
Us  memoriaL 
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Refer  it  to  the  Master,  to  take  an  account  of  the 
several  sums  of  money  received  by  him  or  his  prede* 

cessors 
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cessors  in  each  and  every  year  during  the  five  years 
before  the  9th  day  of  September  18S5,  on  account  of 
any  salary,  fees,  emoluments^  profits,  and  perquisites  in 
respect  whereof  he  claims  such  compensation,  distin- 
guishing the  office,  place,  situation,  or  appointmoit,  in 
respect  whereof  the  same  shall  have  been  received,  and 
let  the  Master  ascertain  and  state,  what  on  the  day 

of  ,  was  due  to  the  Defendant,  as  or  by  way  of 

compensation  for  the  loss  of  his  said  office  of  town  clerk 
and  the  said  severaP  other  offices,  for  the  loss  of  wbidl 
he  is  hereby  declared  to  be  entitled  to  compensatioa* 
And  the  Master  is  to  be  at  liberty  to  state  special  dr- 
cumstances,  in  relation  to  the  matters  aforesaid,  or  any 
of  them.  And  declare  that  the  bond  is  to  stand  as  a 
security  only  for  such  sum  of  money  as  shall  ultimately 
appear  to  be  due  to  Mr.  Parr  for  such  compensation  as 
aforesaid.    And  reserve  further  directions  and  costs. 


JVon,  7. 


HARROD  V.  GIBSON. 


Order  of 
coarse  to 
amend  ol>* 
tained  one 
day  too  late, 
dischar^ged. 


rriHE  answer  in  this  case  was  filed  on  the  IQth  of 
-■-  October  184S,  and  under  the  General  Orders  then 
in  force  (a),  the  time  for  obtaining  an  order  of  course  to 
amend  expired  on  the  1st  of  March  1844.  On  the  fol* 
lowing  day  (the  2nd  of  March)^  the  Plaintiff*  obtained 
an  order  of  course  to  amend.  The  Defendant  insisted 
that  it  was  irr^;ular;  he,  however,  consented  several 
times  to  an  enlargement  of  the  time  for  making  the 
amendments,  but  ^*  without  prejudice  to  his  right  ^  to 
discharge  the  order  for  irregularity.     This  enlargement 

expired 
(a)  4th  Order,  1828,  and  I3th  Or^tr  o^ Kovemier  1831. 
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expired  on  the  2nd  of  Naoember^  and  the  amendment        1844. 
WAS  previously  made  on  the  26th  of  August.  ^tT'^^^'*^^ 

Air.  Turner  and  Mr.  J.  Anderson  now  moved  to  dis-       Gibson. 
charge  the  order  to  amend  for  irregularity. 

IVfr.  BateSj  conirdf  contended,  first,  upon  the  con- 
struction of  the  Orders,  that  the  order  to  amend  had 
been  obtained  within  the  time  limited ;  secondly,  that 
the  Defendant  had,  by  his  acquiescence,  waived  all  right 
to  discharge  it ;  and,  thirdly,  he  stated,  by  way  of  excuse, 
that  the  solicitor  had  been  misled  in  his  calculation,  by 
not  adverting  to  the  fact  that  being  Leap  Year,  the 
mouth  of  February  contained  one  day  more  than  usual. 

The  Master  of  the  Rolls. 

The  Defendant  is  entitled  to  the  order  he  asks :  I 
cannot  strike  a  day  out  of  the  calendar.  The  argument 
as  to  acquiescence  cannot  prevail,  because  there  was  a 
special  agreement,  reserving  to  the  Defendant  his  right 
to  discharge  the  order,  and  the  Plaintiff  took  every  sub- 
sequent step  at  his  own  peril. 

I  think  this  as  strict  a  case  as  I  ever  knew ;  but  the 
question  is  not  what  the  Court  would,  in  its  discretion, 
do,  upon  a  special  application  to  be  relieved,  but  whether 
this  order  of  course  was  regularly  obtained,  for  if  not, 
^  Defendant  ought  not  to  be  bound  by  it. 
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Kov.  90.  BARKER  V.  WALTERS. 

Three  di-  '  fllHIS  bill  was  filed  by  three  of  the  directors  of  an 

J|2rigiied^a  association,  called  **  The  Alfred  Home  and  Foreign 

TOliqr,  fi'^^  Life  Assurance  and  Mutual  Annuity  Association,"  on 

&c^  prayiDg.  behalf  of  themselves  and  all  others  shareholders  in  the 

®5  Jz*^^?*  said  association,  or  who  were  otherwise  interested  in  the 
of  Inuid  and  i      xx 

misrepresen-     property  or  profits  of  the  association,  except  the  De- 

^t'te  dfei^  fendants.     The  bill  stated  (amongst  other  things),  that 

liYered  up  to  the  association  had  since  the  formation  thereof  consisted, 

« orthat they  ^^^  ^^  ^^^  ^™^  consisted,  of  a  very  large  number  of 

mjsbt  other-  persons,  and  so  numerous  that  it  was  impossible  to 

lieved  there-  make  them  parties  to  the  suit ;  that  the  business  and 

from,  in  such  i^^jj^  q{  ^q  company  or  association  were  managed  and 

Court  might     conducted  bv  a  board  of  directors;  that,  on  the  1st  of 

think  fit  •  **  * 

hut  the  bill  April  1841,  the  Defendant  Crofts  who  occasionally  acted 
contained  no  as  the  agent  of  the  association,  applied  to  the  solicitor 
back  the^e-    ^^  ^^^  association,  for  the  purpose  of  ascertaining,  whe- 

niiums.  Held,  i^^^  t},^  association  would  be  willing  to  efiect  an  in- 

first,thatif  .      .  ® 

such  a  sub-       surance  on  the  life  of  Benjamin  Walters^  who  would  be 

"^^T^  sixty  years  of  age  on  the  1st  of  May  next,  and  that 
pnjer  suffi-  Crqft  was  informed,  on  behalf  of  the  association,  that 
S^ftl'and,  tl^ere  would  be  no  objection  to  the  age  of  the  party,  if 
secondly,  that  the  life  were  a  good  one.  The  bill  then  proceeded  to 
directors,  who  $tate,  that,  after  Benjamin  Walters  had,  in  writing,  satis- 
"?^*S«J  ^     factorily  answered  the  usual  printed  questions,  the  Plain- 

tiils,  as  three  of  the  directors  of  the  association,  and 
with  the  authority  of  the  board  of  directors,  were 
induced  to  accept  the  assurance  on  the  life  of  Benja^ 
min  Walters^  and  they  subsequently,  in  June  1841, 
signed  a  policy  of  assurance  for  the  sum  of  50021,  at  a 
premium  of  31/.  16&  8(/.  One  of  the  conditions  of  as* 
surance^  printed  on  the  back  of  the  policy,  was  to  the 

effect. 
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efiect^  that  all  premiums  and  other  monies  which  should 
have  been  paid  to  the  association,  in  respect  of  any 
policy  which  might  have  become  void,  should,  subject 
to  the  regulations  and  conditions  therein-before  men- 
tioned, be  forfeited  to  the  association,  and  all  claims 
upon  the  association  in  respect  of  such  policy  should, 
subject  as  aforesaid,  cease  and  be  absolutely  void. 

Ber^amin  Walters  died,  about  two  months  after  the 
siting  of  the  policy,  intestate,  and  the  Defendant  Mary 
ff^ers  became  his  legal  personal  representative. 

The  bill  then  charged,  that  the  policy  of  assurance, 
though  effected  in  the  name  of  Benjamin  Walters^  was, 
in  &ct,  effected  by  and  for  the  sole  benefit  of  Croft ; 
and  that  very  shortly  before  the  time  when  the  policy 
was  effected,  Benjamin  Walters  had  been  attacked  with 
paralysis  or  palsy,  and  that  he  was  subject  to  fits  of 
apoplexy  or  epilepsy,  which  tended  to  shorten  or  en- 
danger his  life,  and  that  the  same  was  well  known  to 
Benjamin  Walters  and  Crofts  but  was  carefully  concealed 
from  the  association.     The  bill  further  stated,  that  a 
gross  fraud  was  attempted  to  be  practised  upon  the  as- 
sociation, in  making  the  representations  therein-before 
set  forth,  as  to  the  state  of  health  o(  Benjamin  Walters. 
That  nevertheless,  Croft,  who  was   fully  cognizant  of 
the  fraud  attempted  to  be  practised  on  the  association, 
alleged,  that  the  policy  had  been  duly  assigned  to  him 
bj  Benjamin  Walters  previously  to  his  decease,  for  a 
Talaable  consideration;   and  that  the  association  had 
lately  discovered,  as  the  fact  was,  that  finding,  under 
the  circumstances  aforesaid,  he  was  unable  to  establish 
any  valid  claim  to  the  said  sum  of  500/.,  in  consequence 
of  his  not  having  a  sufficient  interest  in   the  policy, 
Crqftf  some  time  back,  entered  into  a  plan  with  Maty 
Walters^  as  personal  representative,  whereby  Crofts  upon 

the 
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the  promise  of  payment  to  her  of  some  portion  of 
monies  to  be  recovered  upon  the  policy,  prevailed 
Mary  WaUen  so  to  take  out  letters  of  administration  IK 
the  estate  of  Benjamin  Walters^  for  the  purpose  only  i^s 
recovering  the  sum  of  money  secured  on  the  policjvi* 
and  that  it  had  been  agreed  between  the  Defendants 
Mary  Walters  and  Crqfty  that  Mary  Walters  s 
immediately  upon  recovering  the  sum  secured  on 
policyi  deliver  over  such  sum  to  Crqftj  subject  to  sue 
deduction  so  agreed  upon,  as  a  remuneration  to 
Walters. 


The  bill  prayed,  that  the  policy  might  be  deliTereJ 
up  to  the  Plaintiffs  to  be  cancelled,  or  that  the  Hain-* 
tiffs  might  otherwise  be  relieved  therefrom^  in  sttch  tnanner 
as  the  Court  might  think  Jit ;  and  for  an  injunction  to 
restrain  proceedings  at  law  on  the  policy. 

The  two  Defendants  demurred,  for  want  of  equity^ 
and  also  for  want  of  parties,  on  the  ground,  *'  that  it 
appeared  by  the  bill,  that  all  the  persons  forming  the 
board  of  directors  of  the  said  association  ought  to  be 
parties,  yet  they  were  not  parties  as  Plaintiffs  or  De- 
fendants to  the  said  bill.'' 

Mr.  Wood^  in  support  of  the  demurrer.  The  Plain** 
tiffs  who  seek  to  avoid  their  contract  ought,  by  their 
bill,  to  have  submitted  to  repay  the  monies  they  have 
received  by  way  of  premiums.  If  the  transaction  is  set 
aside,  the  Defendant,  on  the  settled  principles  of  equity, 
will  be  entitled  to  the  restitution  of  that  which  has 
been  paid.  Bromley  v.  Holland  (a),  Byne  v.  Vivian,  (b) 
The  want  of  such   a  submission  was  the  ground  on 

which 


(a)  G.  Cooper^  9.,  and  7  Va,  5.         {b)  5  Ves»  604. 
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which  a  demarrer  was  allowed  in  the  cases  of  Mason  v. 
Gardiner  {a)  and  Whitmoie  \.  Framis.  (b) 

Secondly.      The  persons  composing  the  board  of 
Directors  of  the  company  ought  to  have  been  made 
parties  to  this  bill.     It  does  not  allege  that  this  suit  is 
prosecuted  with  their  concurrence,  and  therefore,  if  the 
bill  were  dismissed,  the  absent  parties  would  not  be 
bound  by  the  dismissal,  and  they  might  file  another  bill 
^r  the  same  purpose.     Again,  if,  by  the  decree,  the 
^ecutrix  becomes  entitled  to   the   restoration  of  the 
premiums,  she  ought  to  have  the  security  of  the  Direc- 
tors for  the  repayment,  and  the  Court  will  have  no 
Jurisdiction  over  them  to  compel  payment,  unless  they 
made  parties. 


1844. 


Barker 
Walters. 


I^ftr.  Kinderdey  and  Mr.  Helheringiorif  catUrd.    It  is 
^    by  the  present  practice,  necessary  to  make  a  sub- 
on  by  the  bill ;  the  Court  would  only  set  aside  the 
^*^***isaction  on  equitable  terms,  and  such  a  submission 
^berefore  unnecessary.     [77^  Master  of  the  Rolls. 
'^member,  however,  a  case  in  which  the  bill  contained 
a  submission,  and  the  Plaintiff,  having  struck  it  out 
^y  amendment,  was  compelled  to  replace  it.]    Even  if  it 
^^   Necessary,  this  bill  contains  a  sufficient  submission,  for 
^'  ^sks  such  relief  "  as  the  Court  may  think  fit,"  and  this 
^   ^.n  ample  submission  to  give  to  the  Court  jurisdiction 
^    enforce  whatever  terms  it  may  deem  reasonable. 

Secondly,  the  Directors  are  not  necessary  parties. 

'^'^e  Plaintiffs  are  the  three  persons  who  signed  the 

P^^licy,  and  are  alone  liable  upon  it;   they,  therefore, 

^^om  the  nature  of  the  transaction,  represent  the  com- 

P^  in  all  questions  relating  to  the  policy. 

Mr. 

(a)  4  Bro.  C.  C.  456.  (6)  8  Price,  616. 
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1844.  Mr.  Woodt  in  reply. 


Richardson  y.  Larpent  {a)  was  cited. 

The  Master  of  the  Rolls. 

Tins  bill  contains  suflScient  allegation  of  equitable 
matters,  to  form  the  foundation  for  relief  against  the 
Defendant  Croft  and  Marif  Walters^  but  they  have  filed 
demurrers  on  technical  grounds,  for  want  of  equity  aad. 
for  want  of  parties. 

The  want  of  equity  is,  that  the  Plaintifi  have  not,  by 
their  bill,  offered  to  repay  the  money  received  by  wij 
of  premiums  on  the  policy ;  and  the  want  of  parties  is» 
that  the  bill  is  filed  by  three  persons  on  behalf  of  them- 
selves and  the  other  persons  interested,  without  making 
parties  the  Directors,  by  whom,  it  is  alleged,  the  business 
and  affairs  of  the  association  are  managed. 


First,  it  is  to  be  observed  that  the  prayer  of  the  bill 
is,  that  the  policy  may  be  delivered  up  to  be  cancelled, 
<'  or  that  the  Plaintiffs  may  be  relieved  in  such  manner 
as  the  Court  may  think  fit."  The  Plaintiils,  therefor^ 
have  by  their  bill,  in  effect,  asked  for  relief^  on  such 
terms  and  in  such  manner  as  the  Court  may  seem  fit. 
If  it  were  necessary  to  make  the  offer,  this,  I  own,  seeins 
to  me  to  be  suflScient.  It  is,  in  form,  submitting  to  the  ' 
judgment  of  the  Court  the  terms  on  which  the  relief  is 
to  be  granted.  I  think  that  this  is  suflScient,  and  it  is, 
therefore,  unnecessary,  in  this  case,  to  make  any  obs^rV* 
ntions  on  the  general  principle,  which  has  been  much' 
discussed  of  late  in  cases  of  account,  namely,  as'to  thti 

necessity  ' 

(a)  2  Y.  «5-  Col.  {C,  C)  507. ;  and  see  Bichardson  v.  ffasiingi, 
7  Beavan,  301 .325, 
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necessity  of  submitting  by  the  bill  to  account  The 
demurrer  for  want  of  equity  must  consequently  be  over- 
ruled. 

As  to  the  question  of  want  of  parties,  the  only  two 
Ejections  that  are  material  are  these.     It  is  said,  *^  by 
^e  decree,  something  will  have  to  be  done  on  the  part 
^  the  company :  and  there  is  no  person  before  the 
^rt,  who,  as  representing  the  Company,  can  be  com- 
pelled to   obey   the   order."      The  argument   cannot 
prerail,  because  the  Plaintiffs  are  seeking  to  be  re- 
iJered    from    the   policy,   and    if  the   Defendants  are 
^titled   to   any   demand   or  duty  in   respect  of  that 
P^icy,  the  Plaintiffs  must  perform  it,  before  they  can 
^*taio  any  relief  for  the  Company.    The  Plaintiffs  here, 
^^r^senting  the  Company,  will  be,  personally,  com- 
piled to  perform  any  duty  to  which  the  Defendants 
^r  be  entitled. 


1844. 


Barker 

V, 

Walters. 


^he  other  objection  is  this :  •-«  that  if  this  bill  filed  on 
"*^lf  of  a  company  be  dismissed  with  costs  at  the  hear- 
"%»     the  other  members  may  still  file  a  second  bill  for 
^®    ^ame  object    It  cannot  be  denied,  that,  in  cases  of 
^^      description,  some  anomalies  do  arise,  and  some 
"'^^ulties   do   unavoidably  occur,  which  prevent   the 
^^rt  adhering  strictly  to  its  general  principles;  but 
^^   ^is  objection  be   allowed  to   prevail,   there  would 
^   Ml  end  to  the  advantage  which  is  afforded  by  this 
''^ode  of  proceeding,  and  to  the  rule  that  when  parties 
ar^  very  numerous,  some  of  them  are  allowed  to  pro- 
^^  in  the  name  of  all.     How  the  Court  would  pro- 
'    c^ed,  in  such  a  case  as  that  suggested,  has  never,  I 
^Wk,  been  decided.     I  think  there  is  a  difficulty  in 
^e  case,  but  it  is  one  which  the   Court  could  deal 
^ith.    My  impression  is,  that  in  cases  where  a  com- 
pany have  authorised  some  of  their  members  to  enter 
Vou  VIIL  H  into 
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Barkbr 

V, 

Walters. 


Into  obligations  for  them,  and  have  thus  placed  them 
in  a  situation  of  responsibility  to  third  parties^  and  those 
persons  have  come  to  this  Court  and  sought  relief  ia  the 
name  and  for  the  benefit  of  all,  but  their  suit  has  been 
dismissed,  my  impression,  I  repeat,  is,  that  this  Court 
would  not  allow  other  members  to  prosecute  another 
suit  for  the  same  object. 

I  only  state  this  as  my  impression,     I  do  not  think 
it  has  ever  been  decided. 

The  demurrer  must  be  overruled. 


Nov.  SI. 
Dee.  IS. 

An  order, 
upon  motion, 
for  payment 
of  money  into 
Court,  pro- 
ceeds upon 
tbeadnusaons 
of  die  De- 
fendant, and 
evidence  can- 
not be  re- 
sorted to. 

Three  trus- 
tees admitted 
that  trust 
mone^  was 
standing  in 
their  joint 
names,  but 
one  only  spe- 
cified the 
amount. 
Held,  that  this 
was  insuf- 
ficient to 
found  an 
order  for  its  payment  into  Court. 


BOSCHETTI  V.  POWER. 

npHIS  was  a  motion  that  the  three  Defendants,  P&weTf 
Amielj  and  Shea^  might  transfer  into  court  a  sum  of 
26,509/.  consols,  trust  money,  standing  in  their  joint 
names.  Power  by  his  answer  admitted  that  the  fund  in 
question  was  standing  in  the  name  of  himself  and  his 
co-trustees. 

The  two  other  trustees  admitted  that  there  was  *'  a  large 
sum^  of  consols  standing  in  the  joint  names  of  them- 
selves and  Pa-JXTj  but  they  did  not  specify  the  amount. 

To  remedy  the  defect  in  the  admission,  the  Pfaintiff 
tendered,  on  the  motion,  an  affidavit  of  the  two  last-men* 
tioned  Defendants,  which  had  been  sworn  by  them 
upon  a  reference  as  to  maintenance,  and  from  this  it 
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was  to  be  collected,  that  they  had  funded  property 
belonging  to  the  testator  amounting  to  26,000/.,  but 
not  stating  it  was  in  the  names  of  the  three ;  the  Plain- 
tiff ako  tendered  an  affidavit  of  the  Plaintiff's  solicitor, 
stating,  that  he  had  been  informed  by  the  chief  ac- 
ooQntaot  of  the  Bank,  that  the  sum  in  question  was 
standing  in  the  joint  names  of  the  three  trustees. 

Mr.  Lotuondes  and  Mr.  Tarriano  in  support  of  the 
QK>tion,  contended  that  there  was  sufficient  evidence 
before  the  Court  to  justify  the  order,  and  that  the  affi- 
davit of  the  Defendants  might  be  used.     v.  Bur- 

ckall^  24th  Jiify  1815,  before  Lord  Eldon.  (a) 

Mr.  Turner  and  Mr.  EogerSy  contra^  contended,  that 
QpoQ  motion  to  transfer  money  into  Court,  the  Court 
could  proceed  only  upon  the  admissions  contained  in 
the  answer  (£),  and  that  here  there  was  no  sufficient 
admission  of  any  specific  sum  standing  in  the  name  of 
the  three  trustees. 
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BOSCHKTTI 

V, 

Power. 


2^  Master  qftJie  Rolls. 

A  motion  to  pay  or  transfer  money  into  court  is  founded 
upon  the  answer  of  the  Defendant,  and  therefore  the 
(^urt  cannot,  on  motion,  order  money  to  be  paid  or 
^k  transferred  into  court,  unless  it  has  a  distinct 
Amission  of  the  Defendant,  that  the  money  is  in 
^is  hands,  or  that  the  stock  is  in  his  name ;  where  you 
inove  against  several  Defendants,  you  must  have  the 
s^Qussion  of  all.  This  seems  a  proper  case  for  the 
tnosfer  of  the  fund  into  court,  if  I  had  proper  evi- 
dence that  it  was  standing  in  the  joint  names  of  the 

three 

(«}  Cited  2  Mad.  Pr.  ( Sd  ed.)  (b)  See  Richardson  v.  7^  Bank 

599.,  and  see  Jervis  v.  White^      of  England,  4  Mi/l.  4-  C.  p.  176. 
6  Vet.  738. 
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Uiree  trustees.  To  shew  this,  I  have,  first,  the  ac 
mission  of  one  Defendant  that  it  is  in  the  possessio 
of  the  three;  next,  the  admission  of  the  other  tw 
that  there  is  ^'  a  considerable  sum"  standing  in  tb 
name  of  the  three,  and  then  I  have  an  affidavit  froi 
which  it  is  to  be  collected,  that  they  have,  in  Englam 
funded  property  belonging  to  the  testator,  amounting  t 
26,000/.  without  stating  that  it  is  in  the  name  of  tb 
three,  and  there  is  a  letter  from  the  officer  of  the  Ban 
oi  England  which  is  stated  in  the  affidavit  of  the  solicito 
representing  that  this  sum  is  standing  in  the  Ban 
books  in  the  names  of  the  trustees. 


There  is,  therefore,  abundant  evidence  to  satisfy  m 
of  the  fact.     The  Court,  however,  does  not,  upon  mc 
tion,  order  money  to  be  brought  into  court  upon  an 
evidence  which  may  satisfy  the  judge  of  the  fact,  but 
proceeds  alone  upon  the  admissions  of  the  Defendant. 

I  must  say,  that  I  should  very  considerably  change  tt 
practice  of  the  Court,  and  carry  its  jurisdiction  to  a 
extent  to  which  it  never  has  been  before,  if  I  were  1 
make  this  order  without  the  distinct  admission  of  a 
three  Defendants.  The  question  therefore  is,  whethi 
I  have  such  an  admission.  I  have  the  admission  of  on 
and  the  others  have  put  it  vaguely.  Is  this  sufficient 
I  think  not;  and  that  I  cannot,  according  to  thepractii 
of  the  Court,  make  the  order  now. 

If  asked  I  will  make  the  restraining  order,  whici 
under  the  act  of  parliament  (a),  I  have  autliority  to  dc 


Mr.  LaxndeSy  I  do  not  apprehend  any  danger,  ai 
do  not  ask  for  it. 

vfl)  5  Fid,  c,  5.  $.  4. 
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In  re  nOBLER.  AVr.i2. 

fcjREVIOUS  to  the  Long  Vacation,  a  petition  had  Parties  are 
been  presented  for  the  taxation  of  a  solicitor's  bill,  consent  of 

wliich  coming  on,  the  counsel  for  the  petitioner  and  re-  their  counsel ; 

conseouentlv 

spondent  (Mr.  Watson  and  Mr.  Bilton)  consented  that  a  petition  to* 

it    should  be   dismissed  without  costs,   the   petitioner  r?;toreape- 
,  -^  I  tition,  dis* 

undertaking  to  make  no  further  application  for  a  similar  missed  by  con- 
purpose.     The  terms  were  indorsed  on  the  briefs  of  ground^SI^^^^ 

counsel  and  entered  in  the  Registrar's  book.  no  authority 

had  been  given 
to  counsd  to 

Mr.  Pffe  now  appeared  in  support  of  a  second  peti-  y'^"^^"?!, 
tioDy   which  insisted,  that  the  petitioner  had  given  no  costs, 
aothcrity  to  his  counsel  to  consent,  and  praying,  that . 
oot^withstanding  what   had   taken   place,   the   original 
petition  might  be  restored  and  heard. 


Ir.  Biltony  contrh^  contended,  that  the  Court  could 
not  enter  into  the  question  of  the  extent  of  the  autho- 
"^y  of  counsel,  and  that  clients  must  be  held  bound  by 
theii:  consent.  He  stated  that  the  petitioner's  case  had 
P*^sed  from  the  hands  of  Mr.  Watson  to  Mr.  Farren^ 
and  from  him,  within  the  last  day,  to  Mr.  Pike.  He 
citec3  Mole  v.  Smith,  (a) 

^Ir.  Pike,  in  reply. 

V)^c  Master  of  the  Rolls. 

The  business  of  the  Court  cannot  proceed  unless 
credit  is  given  to  the  statements  of  counsel  that  they 

have 

(")  I  Jac,  tj-  W.  p.  673.,  and  see  Furnivai  v  Bogie,  4  Rums,  142. 
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In  re 
HOBLEB. 


have  authority  for  what  they  do.     They  must  tl 
selves  judge  of  the  extent  of  their  authority  undei 
ordinary  responsibilities.     This  petition  must  be 
missed  with  costs. 


Dec.  19. 


HEMMING  V.  DINGWALL. 


Exceptions 
being  allowedy 
the  Plaintiff 
obtained  an 
order  to 
amend,  and 
that  the  De- 
fendants 
might  answer 
the  exceptions 
and  amend- 
ments  to- 
gether. Before 
this  order  had 
been  served, 
the  Defendant 
put  in  a 
further  an- 
swer.   Held 
regular,  and 
the  order  was 
discharged. 


o 


N  the  13th  of  November  the  Master  allowed 
exceptions  to  the  Defendant's  answer. 


On  the  14th  of  November  the  Plaintiff  obtainec 
order  of  course  to  amend,  and  that  the  Defendant  n 
answer  the  exceptions  and  amendments  together; 
he  neglected  to  serve  it  until  the  4th  of  December, 

On  the  same  14th  of  November^  the  Defendant 
in  his  further  answer  to  the  bill,  and  the  Plaintiff  a 
wards  served  a  subpceiia  to  answer  the  amended  bill 

Mr.  Southgate  now  moved  to  dischai'ge  the  ord 
amend,  insisting  that  until  the  order  to  amend  had 
served,  the  Defendant  was  entitled  to  put  in  a  fin 
answer.     He  cited  Bethnai  v.  Bateman.  (a) 

Mr.  Willcockj  cofUra,  contended  that  the  order 
regular,  and  at  all  events,  to  the  extent  of  a  com 
order  to  amend. 


(a)  2  Dick.  296.,  and  sec  Lo-      p.  287. ;  and  Lej/burn  v.  C 
rimer  v.  Lorimer,   1  Jac.  <5'  ^^^      2  Bust,  577. 
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T7u  Master  qfihe  Rolls. 

'X'liere  is  a  clear  irregularity.     The  order  to  amend 
not  served  until  the  4th  of  December^  and  in  the 
time,  the  further  answer  had  been  put  on  the 


lOS 


IThe  Plaintiff  was  aware  that  the  answer  was  on  the 
file»  for  he  served  a  further  subpoena^  which  shews  that 
Im^  knew  that  the  answer  being  on  the  file,  the  order 
could  not  be  acted  on. 

Ilie  order  must  be  discharged. 


1844. 


Heiocing 
Dingwall. 


WEDGWOOD  V.  ADAMS. 


Nw.  S5. 


^M  ^HlS  case,  which  is  reported  in  a  former  volume  (a),  Upon  a  bill 
was  again  mentioned  to  the  Court.  The  point  then  performance, 

"©oicj^d  was  as  follows :  —  Trustees  joined  their  cestui  que  ^^  Court 
tr-m^m^     .  i<  1  ,  „  ,         thought  that 

***^    m  a  contract  for  sale,  and  personally  agreed  to  it  would  press 

e3Cot\crate  the  estate  from  any  incumbrances  thereon,  too  severely 
rp^  ^  •'  on  the  De- 

^  H^v-o  were  considerable  incumbrances,  and  it  did  not  fendants,  who 


*Pp^ar  whether  the  purchase-money  would  be  sufficient  ^ystd^^'^ 
^^  discharge  them,  or  what  would  be  the  extent  of  the  makea decree. 
^^fioiency.      The  Court  refused   to  decree  a  specific  \^^\^  that  in 
^^fonnance  agamst  the  trustees,  so  as  to  compel  them  dismissing  the 
^  exonerate  the  estate,  but  leix  the  purchaser  to  his  authority  to 

give  the  Plain- 
tiff his  costs. 
The       If,  through 
the  exertions 


^ntiedy  by'  action  for  damages. 


(a)  6  JSeavoTif  600. 


of  a  Plaintiff, 


the  Court  is  enabled  to  distribute  a  fund  or  make  a  declaration  of  rights  necessary 
lof  an  administration,  there,  although  the  Plaintiff  may  fail  in  his  claim,  the  Court 
^^U  not  permit  the  other  parties  to  carry  off  the  fruit  of  his  exertions,  without 
defraying  his  costs  out  of  the  fund. 

i/4 


104 


CASES  IN  CHANCERY. 


IS44»* 


W^GWOQD 

.  Adams* 


The  case  was  again  mentioned  as  to  the  cosU  of  Ibe 


suit. 


Mr.  Kindersley  and  Mr.  Pany  for  the  Plaintiff.  The 
Plaintiff  has  been  put  to  considerable  expenses  in  the 
investigation  of  the  title  and  in  improvements,  Sec,  the 
greater  portion  of  which  he  cannot  recover  at  law ; 
Hodges  V.  Lord  Litchfield,  [a)  The  contract  is  estab- 
lished ;  and  if  the  Court  withholds  its  interference 
merely  out  of  mercy  to  the  Defendants,  it  should  be 
only  on  the  terms  of  the  Defendants  paying  the  Plain- 
tiff's costs.  Notwithstanding  the  bill  is  dismissed,  the 
Court  has  jurisdiction  to  give  the  Plaintiff  his  costs; 
'JThomason  v.  Moses*  {b) 


The  Master  of  the  Rolls. 

The  only  way  I  could  do  what  you  ask  would  be  to 
say  to  the  Defendants,  I  will  make  a  personal , decree 
against  you,  unless  you  consent  to  relieve  the  Plaintiff 
from  the  expence  he  has  been  put  to.  What  do  tbe 
Defendants  ask  ? 

Mr.  Turner  and  Mr.  MoiUagti,  We  merely  ask  that 
the  bill  may  be  dismissed  without  costs. 


(n)  1  Bing.  K.  C.  492. 

{b)  5  Jieavan,  77.,  and  see 
Atlometf'Gmeral  v,  OgUnder, 
1  Vet.  jun.  246. ;  Cranch  v.  BrU- 
tety  5  Ves.  398. ;  Cooth  v.  Jack- 
son,  6  Ves,  41.;  Wi/kham  v.  IVt/k- 
haw,  IS  Ves,  595. ;  Leivis  v.  Lo.r- 
/;fl»i,  5  Mer.  429,;  Lister  v. 
Sherrifigham,  1  KeutL  Pr,  (3d 
ed.)  592. ;  Hay  v.  Bowen,  5  Bea- 
ran,  p.  615. ;   Lyrm  v.  Beaver, 


The 

Turn.  Sr  R,  p.  69. ;  Windham  v. 
Graliam,  1  Russ,  p.  347. ;  Doug' 
las  V.  Cooper,  5  Myi,  4"  A",  p.  53^. ; 
Ashe  V.  Berry,  3  Moiloy^  pu  97.;  ■ 
Downing  College  Case,  2  jMyl,  4* 
6V.  p.  673.  683.;  WestcoU  v. 
Cidliford,  3  Hare,  p.  274.;  Cooper 
.  V.  PUclier,  4  Hare,  p.  485.;  Taj^  \ 
lor  V.  Haygarth^  V.  C.  E.,  19th 
Feb.  1844;  Vrqvkart  v,  Urqu- 
haH^  V.  C.  E.,  20th  Feb.  1344. 
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TA^  Master  of  the  Rolls.  1844. 

I  c^S'^  ^^^  I  have  no  authority  to  do  that  which  b    Wbdgwood 

asked   in  this  case.  ^  *'• 

Adams. 

Afber  investigationt  it  has  been  found  that  the  con- 

^I'^ct  is  not  of  such  a  nature,  that  this  Court,  exercising 

^  it  is  bound  to  do,  its  discretion,  can  decree  a  specific 

))erfbrmance.     The  Plaintiff  having  failed,  the  utmost  I 

<^n  do  is  not  to  charge  him  with  the  costs  of  the  suit. 

The  case  is  widely  different  from  those  which  have 
been-  referred  to.     If,  through  the  exertions  of  a  Plain- 
^A^    the  Court  is  enabled  to  distribute  a  fund,  or  if  it 
makes  a  declaration  of  rights  necessary  for  its  admi- 
nistration, there,  although  the  Plaintiff  may  fail  in  his 
cla^im,  the  Court  will  not  permit  the  other  parties  to 
canry  off  the  fruit  of  his  exertions  without  defraying  his 
costs  out  of  the  fund.     But  here  no  such  circumstances 
escist.     There  is  no  conflict  of  rights  between  the  De- 
feKidants,  and,  in  no  sense,  can  it  be  said,  that  the  De- 
fendants have  reaped  any  advantage  from  the  litigation 
^svliicli  the  Plaintiff  has  carried  on.    The  bill  must  be 
dlsiTBJssed  without  costs. 


^^T.  Kindersley  asked  that  the  decree  might  be  ex-         ^8^»'»- 
pressed  to  be  without  prejudice  to  the  Plaintiff's  remedy 
at  law.     He  cited  Mortlock  v.  Buller.  {a) 

""^f"*  Turner^  contra^  said  it  was  not  the  usual  practice. 
H^  referred  to  the  decree  in  Thomas  v.  Deriiig.  (b) 

*^^  Master  of  the  Rolls  said  his  impression  was 
tnat  it  was  unnecessary,  but  that  the  reservation  might 
be  inserted  on  the  authority  of  the  case  cited. 

(o)  10  Vet*  p.  318.  (A)  1  Keen,  729. 
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Nov.  16. 18.  CRUIKSHANK  v.  M^VICAR- 

19,  SO. 


A.y  B.  and  C.    fTIHIS  case  came  before  the  Court  upon  a  demurre 

Ster  into  a       -*-  to  the  whole  bill, 
ioint  specu- 

One  consign-        The  material  allegations  of  the  bill  were  as  follows 

ment  only  was  —  'j^^  Plaintifis,  Messrs.  Cruikshank,  were  merchant 

made  by  if.  to 

B.^  which  was  resident  in  London.    Messrs.  Bamsay  and  Co.  were  thei 

Bui^meSs  »g«"^«  ^^  correspondents  at  Sidney.    The  Defendant 

arose  respect-    M^  Vicar  and  Co.  were  merchants  at  Canton. 

ing  it,  B.  and 

C  innsting 

that  it  was  a         ^q  arrangement  was  entered  into  between  the  thre 

tfticle,andre-  firms  to  this  effect:  —  That  M^Vicar  and  Co.  shouli 

pudiating  the    purchase,  at  Canton,  teas  of  a  peculiar  quality  calle< 
consignment.     *  ■  *         .r 

Held,  that  the  <^  hyson  skins,''  paying  for  the  same  by  bills  drawn  oi 

reli^U^s^were  OruiksAank  and  Co.  in  London.     The  teas  werb  to  b 

not  put  an  consigned  to  Messrs.  Ramsay  for  sale  at  Sidney,  and  th* 

repudUuon:^  produce  to  be  remitted  to  the  Plaintiffs  in  London,  and 

that  the  after  paying  the  expenses,  the  profit  was  to  be  equall; 

cftions^nd      divided  between  the  three  firms. 

liabilities  of 

the  parties 

could  not  be         In  May  1841,  M^  Vicar  and  Co.  wrote  to  the  Plain 

sfm^le  Hn  ^"/   ^'^^'  stating  that  they  had  entered  into  a  contract  for  th( 
tion  at  law        delivery  of  4000  chests  of  "  hyson  skins  "  tea,  and  the; 

twcTand^hat    ^^®^  ^"  ^^^  Plaintiffs  on  account  thereof  to  the  exten 
the  matter  q 

formed  the 
proper  subject 
of  a  suit  in  equity. 

A  bill,  under  the  above  circumstances,  insisting  on  tiic  repudiation,  and  tit  /// 
altemative  asking  to  have  the  accounts  taken,  and  the  rights  ofc.  of  the  parties  de 
termined,  held  not  demurrable  on  the  ground  of  the  inconsistency  of  the  altemativ 
relief. 

There  are,  necessarily,  things  to  be  done  preparatory  to  the  commencement  of  : 
partnership,  and  matters  necessary  to  be  done  after  its  termination,  for  the  purpos< 
of  winding  it  up.  These  arc  not  to  be  excluded  in  the  consideration  of  the  partner 
ship  dealings  and  transactions. 
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of   12,000/.    The  bills  were  accepted  by  the  Plaintiffs,        1844*' 
and,  with  the  exception  of  one  for  SOOO/.,  were  sub-  J^'^*^'^^^^ 

CJruikshank 

sequently  paid  by  them.     In  November  1841,  Messrs.  v. 

^^"^  Vicar  and  Co.  consigned  the  tea,  professedly  of  the 
quality  agreed  upon,  to  Messrs.  Ramsay  at  Sidney ;  but, 
^>vi  its  arrival  in  Fdimary  1842,  instead  of  ^' hyson 
^kuis  "  it  was  found  to  be  a  spurioi\s  compound  called 
'doping  bohea,"  totally  unfit  for  any  market.  Messrs. 
ly  and  Co.  thereupon  wrote  to  M^ Vicar  and  Co. 
declined  any  interest  in  it,  but  stated  that  they 
^*^c^ii3ld  receive  the  tea  on  M^Vicar  and  Co.'s  account, 
^^^^4  treat  it  as  a  consignment  from  them,  remitting  to 
-^^•oyMbfi,  as  they  desired.  In  July  1842,  the  Plaintiffi;, 
Lug  informed  of  the  state  of  circumstances,  repudiated 
interest  in  the  teas. 


Messrs.  Bamsay  and  Co.  efiected  sales  of  the  cargo 
CO  them,  so  far  as  the  same  was  saleable,  and 
unsaleable  portion  remained  in  their  hands.     They 
'^'^xxiitted  various  sums  arising  from  the  sales  amounting 
7000/.  to  the  Plaintifis. 


The  bill,  after  stating  to  this  effect,  and  setting  forth 
t.fae  correspondence,  alleged,  that  the  price  charged  by 
-2***  Vicar  and  Co.  exceeded  the  actual  costs  and  value ; 
^nd  it  insisted  that  if  the  Plaintiffs  were  bound  to  adopt 
^He  consignment,  M*  Vicar  and  Co.  were  only  entitled 
^  charge  the  real  costs  and  value. 

lliat  if  the  Plaintiffs  were  bound  by  the  consignment, 

^^  account  ought  to  be  taken  and  the  profit  and  loss 

ascertained  and  borne  by  the  three  partners ;  but  that 

^msay  and  Co.  refused  to  bear  any  portion  of  the  loss 

^nich  had   been   hitherto  exclusively   borne    by    the 

Plaintiffs,  and  M^  Vicar  and  Co.  refused  to  bear  more 

tWu  one  third. 

The 
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ISijt*  The  Plaintiff  further  insisted,  that  they  were' enlSUed 

n     ^^'^'^     ^   repudiate,  and  had  duly  repudiated,  the  coa^pi^ 
V.  ment,  and  that  M*  Vicar  and  Co.  were  bound  to  bear 

M« Vicar.  ^^  whole  loss,  and  to  repay  to  the  Plaintiffs  the  ankMint 
paid  by  them  upon  the  bills ;  that  the  Plainti£&  were 
entitled  to  a  lien  on  the  surplus  money  (if  any)  in  tb^ 
hands  of  Ramsay  and  Co.  and  on  the  residue  of  the  cargo* 
The  Plaintiffs  also  insisted,  that  they  were  tatitled  to 
recover  from  M'  Vicar  and  Co.  the  profit  which  could  have 
resulted  to  the  Plaintiffs  from  the  adventure,  if  M^Vicar 
and  Co.  had  duly  executed  their  commission  according 
to  their  instructions  as  undertaken  by  them.  The 
Plaintiffs  also  insisted,  that  inasmuch  as  the  damage  was 
joint,  and  M^Vicar  and  Co.  were  entitled  to  a  share  of 
such  damages,  an  action  at  law  could  not  be  sustained 
against  them,  and  that  directions  ought  to  be  given  in 
the  suit  to  ascertain  the  damages,  and,  if  necessary, 
an  issue  directed. 

The  bill  was  filed  against  M^  Vicar  &  Co.  and 
Ramsay  &  Co.  and  prayed  a  declaration  that  the  con- 
signment had  not  been  duly  made,  and  that  the  Plaintifis 
were  not  bound  to  adopt  it :  an  account  on  that  foot- 
ing, and  that  the  balance  might  be  paid  by  M^Viear  & 
Co. :  —  a  declaration  that  the  Plaintiffs  had  a  lien  oh 
the  residue  of  the  monies  and  the  unsold  cargo: — ^'a 
declaration  that  the  Plaintiffs  were  entitled  to  damages 
for  the  breach  of  duty  and  for  proper  dii^ections  for  as-» 
certaining  the  amount  The  bill  prayed  (inithe  alter* 
native),  that  if  the  Plaintifis  were  bound  by  the  Or>n- 
signment,  then  that  the  consequential  accounts  might 
be  taken,  with  special  directions,  and  that  the  liabilities 
of  the  three  firms  might  be  ascertained  and  paid. 

To  this  bill  one  of  the  firm  of  AP Vicar  &  Co.  filed  a 
general  demurrer  for  want  of  ei^uity. 

Mr. 
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',  KindersUi^  Mr.  Turner^  Mu  Eoupell^  and  Mr.        1844. 
in  support  of  the  demurrer.  i^~^^^^^^ 

r. 

The  claim  of  the  Plaintiffs  is  not  a  proper  subject  for     M'^*^^** 

SL   ^tMMit  in  equity ;  their  remedy  is  entirely  at  law.     The 

bill  prays,  in  the  first  place,  relief  dependent  wholly  on 

ttn^     repudiation  of  the  only  partnership  transaction, 

ajad   then  prays  alternative  relief,  on  the  foundation  of 

tl^«»    validity  of  that  «ame  transaction.     This  is  setting 

lip    C.WO  totally  irreconcileable  claims,  which  is  a  form 

<^i*      proceeding  which   the   rules  of  pleading  do  not 

allovr. 


to  the  direct  relief,  the  bill  prays  first,  a  declara- 
that  the  consignment  was  not  duly  made.    That  de* 
^^"^Anition  is  perfectly  unnecessary  to  enable  the  Plaintiffs 
to  obtain  legal  relief.     Secondly,  it  asks  for  an  account  of 
^he  monies  paid  and  received  by  the  Plaintiffs,  without 
alleging  any  complication  in  the  accounts  which  prevents 
^  oourt  of  law  ascertaining  the  state  of  accounts ;  on  the 
^^^ntrary,  the  bill  states  the  simple  case  of  payments  to  the 
^'■lount  of  12,000/.,  and  receipts  altogether  of  7000/. 
l^his,  therefore,  is  not  such  a  case  of  complicated  accounts 
^^  Warrants  its  being  made  the  subject  of  a  suit  in  equity. 
^^teias  V.  Dos  Santos  (a),   Dinwiddie    v.   Bailey  (b\ 
-^oses  y.  Lewis  {c\  King  v.  Bossett  (d),  Foley  v.  Hill  {e), 
^^tiihex  v.  Clemens  (g).    It  is  like  Hoare  v.  CorUencin  {h) 
^  bill  for  an  account  of  monies  paid,  deducting  the  pro- 
^^^ds  of  the  tea  paid  over.     The  existence  of  a  partner- 
^■iip  offers  no  difii^ulty  to  tlie  Plaintiffs'  remedy,  for  the 
^uoU  transaction  has  been  repudiated,  and  no  partner- 
ship 
• 

(a)  1  r.  4-  Jer.  574.  [e)  1  Plul.  399. 

(6)  6  Vei.  136.  (g)  6  Beavan,  165. 

if)  18  Ffice,  $09.  (h)  1  B.  a  C.  27.        ... 

W)  2  r.4rJer.33r 
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1 844.  ship  dealings  exist.     In  Nockels  v.  Crody  (a)i  where  a 

2^^"^^^^  partnership  tontine  scheme  was  abandoned,  it  was  bekL 

Cruikshank  ^  ^  , 

p.  that  each  party  might  recover  back,  at  law,  the  amount 

icAR.  p^j  j^y  h\mj  and  in  Walker  v.  Harris  (&),  an  action 


brought  by  one  partner  against  another  on  the  part- 
nership articles,  the  parties  having  failed  to  carry  the 
intended  partnership  into  operation.  Thirdly,  it  seeiu 
a  declaration  of  lien,  but  lien  can  only  arise  on  contract; 
here  there  is  a  repudiation,  besides  which  it  is  a  mere 
l^al  question,  and  the  subject  of  the  Hen  is  now  in  the 
hands  of  the  Plaintiffs'  agents  and  correspondents. 
Fourthly,  the  bill  asks  for  damages  for  breach  of  a  sap- 
posed  contract,  but  this  again  is  a  pure  l^al  question, 
and  damages  are  not  to  be  obtained  through  the  medium 
of  a  suit  in  equity,  where  compensation  is  never  awarded 
for  the  injury  sustained  by  the  non-performance  of  a 
contract.     Sainsbwy  v.  Jones,  {c) 

With  respect  to  the  alternative  relief  it  is  wholly  ir- 
regular, and,  in  point  of  pleading,  informal.  It  is  quite 
inconsistent  with  the  case  stated,  which  proceeds  on  the 
basis  of  repudiation  of  the  whole  partnership  transactions 
and  of  there  being  no  partnership  contract;  it  asks  re- 
lief growing  out  of  the  confirmation  of  that  which  it  is 
the  object  of  the  bill  to  set  aside,  and  a  transaction  can- 
not be  set  aside  partially.  Myddlcion  v.  Lord  Kenyan  [d). 
By  the  setded  principles  of  equity  pleading,  you  cannot* 
by  bill,  seek  the  specific  performance  of  the  contract, 
and  ask,  in  the  alternative,  upon  failure  in  obtaining  that 
relief  for  the  return  of  the  deposit.  Saindnary  v.  nhnes{e)^ 
KemdaUx.BeclrtL{g) 

In 


li)  5  BanuJ^CSU. 

if)  ^  Bemv.  463^  and  5  Myi. 

{6)  1  Ami.  «45. 

vf  Cr.  1. 

(e)  S  3fyL*CWl. 

v^)  -J  i7ias.  4-  At.  ss. 

(i)  2  rer.jllO.391. 

CASES  IN  CHANCERY.  lit 

In  JJndsi^  V.  Lffnch  (a),  the  original  bill  prayed  the        1844. 
cacccotion  of  an  agreement :  the  Defendant  denied  the   ^^jj^^^^ 

as  stated  in  the  bill,  but  admitted  a  difierent      «. 

»ment.     The  Plaintiff  amended  his  bill,  continuing 
to     inaist  on  the  original  agreement,  but  praying,  in  the 
ive^  if  not  entitled  to  that,  to  have  the  execution 
Che  admitted  agreement.     The  bill  was  there  dis- 
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r.  Tinney  and  Mr.  R6U  in  support  of  the  bill.  If 
tk».^d  Plaintifl&  are  entitled  to  any  relief  whatever,  upon 
^K-^^^   allegations  contained  in  their  bill,  the  general  de- 

must  be  over-ruled.  There  are  three  grounds 
cqnitable  interference,  on  which  this  bill  may  be 
itained ;  ftmud,  account,  and  equitable  lien. 

first,  **  this  Court  has  an  undoubted  jurisdiction  to 

against  every  species  of  fraud."     Earl  qfChes- 

▼.  Janssen.  {b)     Here  the  bill  allies  a  case  of 

gross  firaud  and  misrepresentation.     On  the  faith 

^he  Defendants*  statement,  that  they  had  forwarded  to 

^^^  goods  of  a  given  quality,  the  PlainliSs  accepted 

c3  have  been  compelled  to  pay  the  bills  drawn  on 

em  by  WVicar  gc  Co.     It  turns  out,  that  instead  of 

of  the  quality  stated,  they  have  sent  the  deleterious 

bbish  described  in  the  bill,  and  have  charged  not 

*y  more  than  its  value,  but  more  than  they  paid  for 

Jd^  Vicar  &  Co.  held  a  fiduciary  position  towards 

^^^    Pluntiffij,  and  this  is  a  proper  case  for  careful 


it^ 


^^^^stigation  and  sifting  in  this  Court. 

Secondly,  here  is  a  partnership  transaction  between 
^^^  firms,  the  accounts  of  which  are  unsettled.     How 
the  matter  be  determined,  except  in  equity?    No 

action 

(a)  2  &A.  4-  Lef.  1.  (A)  2  Ves.  Bcn.  154. 
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]  8M»        action  at  law  between  two  seu  of  litigants  can  detenmnc 
CR^~uaAicK   ^^  rights  between  three ;  besides  which,  this  was  a  pari- 
9.  nership,  and  no  action  at  law  can  be  maintained  hetwcei 
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partners,  even  in  the  simplest  case,  unless  there  has  beei 
a  setdement  of  accounts  between  them ;  Bomll  ▼•  Ana* 
9umd{a);  and  further,  no  separate  action  could  be  maiD' 
tained  by  the  Plainti£&  on  the  joint  contract  betweei 

• 

them,  Ramsay  and  Co.,  and  M^Vicar  &  Co. ;  Hitt  v 
Tucker  (b).  It  is  quite  a  mistake  to  say  that  the  Plaintiff 
repudiate  the  whole  transaction ;  they  insbt  on  the  join! 
contract  for  a  tea  speculation,  but  they  reject  the  firaodn- 
lent  purchase  of  spurious  tea.  This  is  the  proper  (bmni 
for  settling  the  different  equities  between  partners,  bui 
even  if  M^  Vicar  &  Co.  were  mere  agmts,  the  Plaintiff 
could  sustain  a  bill  for  an  account ;  Madcenzie  ▼•  Joktt 
stem,  (c) 

Thirdly,  the  Plaintiffs  have  an  equitable  lioi  on  tb< 
produce  of  their  money,  independent  of  the  contract 
and  which  lien  can  only  be  enforced  here.  The  pro 
duce  is  in  the  hands  of  Ramsay  either  as  agent  o 
Mallear  or  as  partner. 

Though  damages  cannot  l)e  recovered  in  equity  in  i 
simple  case,  yet  they  may  be  granted  when  auxiliary  U 
the  equitable  relief  which  the  Court  is  in  tlie  course  o 
administering ;  Xdson  v.  Rtidgts*  (</) 

Tke  Master  ^'  the  Rolls. 

This  case,  though  it  has  occupietl  a  considerable  tim< 
in  its  discussion,  and  though  the  transactions  betweei 

lh< 

{m)y  Bmm.  ^  Cr.  149.  (d)  i  JSonos,  t?S9. 

(h)  1  Tmtad.  T. 
{e)   4   MmL  S'fs. ;    and  see 
v..fiaarr,|k417. 


r 
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we  t»  be  collected  from  a  kngtbeoed  corre-       JM4. 
i%}  in  enbetancey  simple  enough ;  some  ques-  ^^'^'^'^^^^^ 

asto.lbelew  may  nevertheless  arise  upon  it*  v. 

M'VicAii, 

PlaiBtifis  CrmJkskank  and  Co.  were  merchants  in 

/   ibe  Defendants  Bamsay  and  Co.  were  mer^ 

sata  at  S^dmgf  and  had  acted  as  the  correspondents 

d  agents  of  the  Plaindfi  there.      The  Defendants 

fWiear  and  Co.,  (a  member  of  which  firm  is  the 

party  in  this  case,)  were  merchants  esta- 

at  CanUn^    In  the  course  of  the  correspondence 

'^reen  CruikAank  and  Co.  and  JRanuay  and  Co.,  it 

suggested,  that  it  might  be  a  profitable  specula^ 

to  import  teas  from  Canton  in  China  to  Sydney. 

Vicar  and  Co.  and  Bamsay  and  Co.  were  willing  to 

1  in  such  a  speculation,  and  after  some  communica- 

1  with  a  member  of  the  firm  of  M^  Vicar  and  Co. 

resided  in  England^  a  proposition  was  made  for 

4Bb.  a  joint  speculation  in  tea.     The  proposal  was  of 

nature :  — ^  that  teas  should  be  purchased  in  Canion 

itVicar  and  Co.,  the  means  of  payment  were  to  be 

'OTided  by  their  drawing  bills  on  Crmkshank  and  Co. 

^■^     Lmdon^  who  were  to  accept  and  pay  those  bills; 

"^I^  Wt  (be  teas  were  to  be  shipped  from  Canton  to  Sydney ^ 

^^^^iitber^  ,soJd:by  JSam^^and  Co.,  who,  after  paying 

^^•e^^penses  of  the  sale,  were  to  remit  the  proceeds  to 

^^""^isAank  and  Co.  in  London.     Cruikshank  and  Co., 

'^^'^  to  repay  themselves  their  advances  on  the  bills 

"'^'^^Oded  to  be  drawn,  and  the  clear  surplus  was  to  be 

^^^ided,  in  equal  shares,  among  the  three  parties  to  this 


» ■  1 1 1 


Xliis  proposal  was  sent  to  the  firm  of  M^ Vicar  and 

^^*   in  Canton^  in  the  first  instance,  they  hesitated 

^*^ut  its  acceptance,  but  in  a  letter  which  they  wrote 

^  the  12th  of  May  1841,  to  Cruikshank  and  Co.,  they 

Vou  VIII.  /  stated. 
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1844.       stated,  that  they  had  contracted  for  the  purdiaae  of 

^*^V^*^    certain  quantity  of  tea,  which  was  to  be  the  sabjeec  < 

9.  the  speculation  proposed  by  the  Plaintiffi;  and  cIh 

BPVicAR.     expressly  stated,  that  they  proposed,  in  that  instanc 

to  adopt  the  plan  which  had  been  su^;e8ted  in  reqpe 

to  its  quality.    There  cannot,  I  i^rdiend,  be  the  left 

doubt,  on  the  construction  of  that  letter,  that  they  di 

agree,  for  that  term,  to  enter  into  a  speculation ;  not 

general  partnership  in  ail  dealings  and  tranaacUon 

but  a  joint  speculation  at  the  joint  and  mutual  riak,  an 

for  their  joint  and  mutual  profit;  a  speculation  which, 

fully  carried  out,  of  necessity  constituted  a  partnershl] 

There  were  to  be  joint  and  mutual  dealings  and  tram 

actions  which  could  only  be  considered  as  that  specif 

of  association  which  is  called  a  partnership. 

In  a  few  days  after  writing  that  letter,  dated  the  19t 
oi  May  1841,  M^Vicar  and  Ca  drew  bills  of  exchang 
on  Cruikshank  and  Ca  in  London^  to  the  amount  of  nc 
less  than  10,000/.,  which  was  afterwards  increased  t 
nearly  12,000/.  In  that  state  of  things,  and  upon  tfa 
faith  of  the  agreement,  which  consisted  in  the  acceptanc 
of  the  proposal  previously  made,  Cruikshank  and  C< 
accepted  and  made  themselves  liable  on  those  bills  c 
exchange,  and  at  the  institution  of  this  suit  had  paid  al 
except  one.  Here  then  was  an  agreement  for  a  specie 
of  speculation,  which,  if  completed  according  to  th 
intentions  of  the  parties,  would  have  been  a  tradinj 
partnership,  and  upon  the  faith  and  representation  the 
it  was  to  be  duly  carried  on,  bills  of  exchange  to  a  Ter 
large  amount  were  accepted  and  paid.  At  whose  rial 
and  for  whose  benefit,  and  for  what  purpose  were  thos 
bills  of  exchange  accepted  ?  Did  Messrs.  Cruikshank  an^ 
Co.  accept  them  merely  on  the  credit  of  M^Vicar  an 
Ca  ?  No;  they  accepted  those  bills  of  exchange  upoi 
the  risk,  for  the  purposes*  and  on  the  credit  of  the  part 

nershi| 
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''^rBhip  ooDtract,  entered  into,  for  the  benefit  of  them- 
lv«%  Bammy  and  Co.,  and  of  M^Vicar  and  Co.,  by 
li^m  th^  had 'been  drawn  for  the  purpose  of  the  trading 
f=*eciilatioih     If  profit  had  resulted,  it  would  have  been 
^^^^ded  between  the  three  difierent  firms ;  but  if  loss 
anatamedy  it  would  have  fallen  on  the  three  firms 
had  engaged  in  that  partnership  speculation. 
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bills  of  exchange  were  drawn  in  the  month  of 

1841,  but  no  shipment  was  made  until  November 

1,  when  a  shipment,  purporting  to  be  in  pursuance  of 

^   contract,  was  made.     Messrs.  M^Vicar  and  Co. 

^xnaelves,  in  their  letter  to  Ramsay  and  Co.  of  the  1 1th 

^Xaoember  1841,  which  accompanied  the  goods,  say, 

e  shall  be  obliged  by  your  receiving  the  same  on 

joint  account  with  Messrs.  Cruikshank  and  Co.  and 

goodselves,  each  one-third,  remitting  the  proceeds 

^er  discount  to  these  gentlemen  in  London,  we  having 

ned  upon  them  for  the  entire  cost  of  the  cargo.'* 

can,  therefore,  be  no  doubt  that  M^VicarvLuA  Co. 

'^'^nded  this  to  be  on  the  joint  account 


"When  these  teas  came  to  be  examined  by  Ramsay 
"^  C0.9  they  were  found  not  to  answer  the  description 
^"-•"^itemplated  by  the  parties.     They   were   teas  of  a 
dy  inferior  quali^,  and  instead  of  being  what  is 
^^led  ^  hyson  skin,''  were  a  manufactured  article,  and 
"^cording  to  the  representation  made  here,  not  tea  at  all, 
something  which,  in  the  opinion  of  Ramsay  and  Co., 
old  never  be  turned  to  profit  upon  the  joint  account. 
e  invoices  described  it  as  **  hyson  skin  tea,"  that  is, 
of  the  description  contemplated  by  the  contract,  but 
e  teas  themselves  were  really  of  an  entirely  different 
ity.     Bamsmf  and  Co.  finding  this  deception  prac- 
invoices  of  one  sort  of  goods  sent  with  goods  of 
very  different  description,  and  that  nothing  but  loss 

/  2  could 
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Cruiksbank 


1844.       could  result,  said,  *^  you  have  sent  this  tea  apparently  in. 
pursuance  of  the  contract,  and  have  so  represented  it  bjr 
V.  your  invoice ;  but  it  is  not  in  accordanciie  with  the  oon* 

M'VicAR.     (fjict,  and,  therefore,  we  must  decline  to  take  any  interest: 
in  it;  we  reject  it.    If  we  take  it  at  all  we  must  take  it  a» 
transmitted  to  us  on  your  own  account,  and  as  you  have 
desired  the    proceeds  of  the  goods  to  be  remitted  to 
Cruikshank  and  Co.,  we  shall  act  accordingly."     There 
is  nothing  in  their  letter,  from  which  it  is  to  be  inferred, 
that  every  joint  transaction  in  respect  of  this  matter  was 
put  an  end  to  by  the  rejection  of  that  parcel  of  goods. 

The  argument  which  has  been  used  is,  no  doubt, 
very  plausible.     It  is  said  this  was  a  trading  concern, 
which  was   to  be  carried   on   with   the  goods^  each 
shipment  was  to  be  a  separate  joint  transaction,  you 
have  rejected  these  goods,   and   thereby  put  an   end 
to  the  joint  transactions  altogether.     That  is  not  and 
cannot  be  so.     Consider  what  it  is  to  carry  on  a  trading 
transaction,  or  a  partnership  of  any  kind.     Some  things 
must   be  done   by   way   of  preparation  for  or   intro- 
duction to  the  real  transactions  of  the  partnership  bosi- 
ness«     Again,  when  the  partnership  business  is,  in  one 
sense,  at  an  end,  still  you  have  not,  therefore,  put  an 
end  to  the  joint  transactions ;  they  must  necessarily  be 
carried  on,  for  the  purpose  of  winding  up  the  concern 
and  every  thing  belonging  to  it.     So  that  when  you 
speak  of  partnership  dealings  and  transactions,  you  are 
not  to  exclude  from  your  consideration  those  transact 
tions  and  matters,  which  are  necessary  by  way  of  intro- 
duction  or  preparation  for  a  partnership  dealing,  nor  are 
you  to  exclude  those,  which  afterwards  follow,  for  the 
purpose  of  winding  up  the  concerns  of  the  partnership. 
It  is  very  true,  that,  by  rejecting  the  parcels  of  goods, 
you  prevented   the  partnership  dealing  in  respect  of 
that  parcel  of  goods,  but  do  you,  therefore,  put  an  end 

to 
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the  partnership  dealings  between  these  parties  in  re-        1844. 

of  the  contract  entered  into  ? — do  yon  make  it  any    ^^^^^'^"^^ 
.  .  .  .  ^  ,      .        Cruikshank 

than  a  joint  contract  m  respect  of  your  having  v. 

that  consignment?    It  seems  to  me  very  clearly 

ise.    It  would  be  a  strange  thing,  if  M^ Vicar  and 

•  were  to  be  at  liberty  to  say,  *^  you  have  rejected  my 

parcel  of  goods,  and  therefore,  I  shall  hold  myself, 

ply  and  merely,  as  agent  of  the  parties  upon  whom  I 

w  the  bills,  and  who  accepted  them,  on  the  faith  that  I 

really  performing  an  important  part  of  the  partner- 

ip  contract  which  we  had  entered  into." 

--Mtamsay  and  Co.,  for  themselves,  and  as  far  as  they 
Id  for  the  Plaintiffs  Ctmikshank  and  Co.,  rejected 
consignment,  and  the  Plaintiffs  afterwards,  on  con-* 
^^"cration,  confirmed  that  rejection,  altering  the  word 
m  •*  rejecting **  or  "declining"  to  "repudiation;" 
repudiated  the  shipment  of  goods,  but  did  they  by 
t  means,  put  an  end  to  all  the  joint  liability  which 
been  incurred  ?  Did  they  deprive  themselves  of  the 
;ht  of  contribution  from  all  who  were  engaged  in  that 
ii^nt  speculation  ?  did  they  deprive  the  other  parties  of 
B  right  of  contribution  ?    They  certainly  never  did 
y  thing  of  the  kind.     What  they  proposed  to  do  was 
rfectly  reasonable,  namely,  to  apply  the  funds  arising 
t  of  the  shipment  which  had  found  their  way  to 
and  Co.  towards  satisfaction  of  the  obligations 
ey  had  entered  into  in  pursuance  of  the  agreement, 
thb  situation  of  circumstances,  can  it  be  alleged,  that 
'^miishank  and  Co.  have  not  incurred  a  liability  on  the 
unt  of  that  contract  between  the  three  parties  ?    Can 
be  allq;ed,  under  the  circumstances  of  this  case,  that 
e  proceeds  of  the  goods  are  not  properly  applicable  to 
e  satisfaction  of  that  liability  ?  If,  as  will  probably  hap- 
there  should  be  a  great  deficiency,  can  it  be  said 
that  there  is  no  demand  against  M^  Vicar  and  Co.,  and  if 

/  3  ^nsatis- 
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1844.        unsatisfied  by  them,  is  there  no  right  to  contributioii 

^^■^"V^*^     airainst  Bamsay  and  Co.  ?    Can  the  extent  of  defiriencf 

V.  to  be  recovered  from  M^Ficar  and  Co.,  or  the  amount 

M'VicAB.     ^f  ^^  claim  to  contribution,  as  against  Bamsay  and  Cck, 

be,  in  any  way,  determined,  without  winding  np  die 

concern,  left  in  the  state  it  is,  and  that  too  in  the 

presence  of  Ramsay  and  Co.?    It  is  perfectly  mani* 

fest  that  these  are,  really,  not  simple  claims  to  be  made 

by  one  party  against  another,  but  joint  liabilides  and 

obligations,  which,  with  the  rights  which  may  nltimatdy 

arise  out  of  them,  cannot  be  investigated  and  s^tled  in 

a  simple  litigation  between  any  two  of  these  parties  in 

the  absence  of  the  rest. 

I  confess  I  have  had  a  little  more  difficult  as  to 
the  particular  mode  in  which  the  relief  in  this  bill  is 
prayed,  but  I  should  have  thought  it  quite  of  course 
to  ask  that  relief  which  is  sought  in  the  alternative 
prayer.  What  could  be  so  necessary  for  justice  in  this 
case,  as  to  take  an  account  of  the  dealings  and  trans- 
actions between  the  parties :  —  to  have  the  proceeds 
of  these  goods  duly  applied,  and  after  such  application, 
to  make  the  several  parties  contribute,  in  due  pro- 
portions, to  the  loss  which  has  been  sustained  ?  Wliat 
is  said  in  answer  is,  ^*  you  have  repudiated  the  con- 
tract." It  would  indeed  be  strange  to  suppose,  that  the 
Plainti£&,  after  having  accepted  and  paid  bills  to  the 
amount  of  12,000/.  on  the  faith  of  die  contract,  should 
altogether  repudiate  it  and  all  the  rights  arising  out  ol 
it.  That  was  never  expressed,  and  never  could  have 
been  intended.  Ail  that  was  done  was  to  reject  tfa« 
fraudulent  consignment. 

I  ditnk  that  the  PlaintiSs  may  be  entitled  to  some  equi- 
table relief  quite  consistendy  with  some  of  the  specific 
rdief  which  is  sought  for  by  the  prayer  of  this  bilL  Upon 

general 
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general  demurrer  the  rule  is  this,  that  if  the  PlaintiflP  is 
entitled  to  any  relief  at  all,  the  demurrer  must  be  over- 
ruled ;  and  therefore  it  is  not  sufficient  for  the  Defendant, 
i£^Ptear,  successfully  to  make  out,  that  the  Plaintiffs 
cannot  have  this  or  that  particular  relief,  they  must  es- 
tablish that  the  Plaintiffs  are   entitled  to  none.      If, 
tberefore,  the  circumstances  are  such  as  to  require  the 
accounts  to  be  taken,  and  if  that  relief  can  be  granted, 
ooDsistently  with  the  statements  and  prayer  of  the  bill, 
then  the  demurrer  ought  not  to  be  allowed,  and  such 
appears  to  me  to  be  the  case  here.     But  really  the 
whole  argument  in  favour  of  this^  demurrer  seems  to 
0^  to  rest  merely  on  the  omission  of  a  trifling  charge 
or  statement  in  the  bill.     Who  could  tell,  beforehand, 
^^ether  any  Court  of  Justice  would  say  of  these  goods, 
that  they  were  so  bad  and  so  different  from  the  goods 
uiteoded,  that  the  Plaintiffi  had  a  right  to  reject  them  ? 
*^wit  could  not  be  considered  as  a  clear  question  ;  and 
^^b^t  the  Plaintifis  say  is  this :  —  We  insist  we  were 
P^tfectly  right  in  rejecting  this  consignment^  but  it  may 
^1%  out  otherwise ;  and  if  it  does,  and  we  should  be 
^liged  to  take  these  goods  in  execution  of  the  con- 
^i^iftct,   then  we  are  entitled  to  relief  on  this  ground: 
fit'st,  you  say  by  your  invoices  that  you  have  paid  so  much 
^  this  tea ;  you  did  not,  in  fact,  pay  anything  near  so 
iDUch  for  it ;  you  have  charged  us  the  price  of  good 
"  hjrson  tea "  for  "  stuff"  or  "  rubbish"  which  is  not  tea 
^  all,  but  something  manufactured  at  Canton;  but  if,  in 
ipite  of  all  the  objections  we  make,  we  are  still  obliged 
to  take  it,  let  us  at  least  be  charged  with  no  more  than 
jou  paid  for  it.     This  is  not  preceded  by  the  usual 
soggestion  of   a  pretence,   which   I   think,  generally 
speakings  is  used  in  pleading  by  way  of  introduction  to 
sodi  a  change  of  the  statement  as  is  made  in  this  bill ; 
but  if  that  had  been  done,  in  the  ordinary  form,  there 

I  4?  would 
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would  not,  I  conceive,  have  been  any  difficulty  about 
it. 

There  are  other  grounds  of  relief:  thus,  there  is  a 
statement  that  Ramsay  and  Co.  will  not  contribute  their 
share  of  the  loss.  Can  they  be  compelled  to  do  sO| 
otherwise  than  in  a  proceeding  of  this  nature  ?  Then 
it  is  stated  in  this  bill,  that  M^Victtr  and  Co.  have  ad- 
mitted, by  letter,  that  this  was  a  very  bad  business,  that 
the  teas  were  of  a  very  inferior  quality,  that  there  roust 
be  a  great  loss,  and  that  they  are  willing  to  pay  their 
one  third  of  it ;  the 'bill  then,  by  the  alternative  branch 
of  the  prayer,  asks,  that  if  there  be  a  partnership 
dealing  with  respect  to  these  goods,  the  accounts  may 
be  taken,  and  a  declaration  made,  that  M^Vicar  and 
Co.  ought  to  bear  the  whole  loss  arising  from  their 
consigning  such  goods  as  those  to  Sydney. 


Although  the  prayer  of  the  bill  is  so  shaped  as  to 
create  some  doubt  on  the  matter,  yet,  conceiving  from 
the  nature  of  the  transaction  set  forth  in  the  bill,  that 
the  Plaintiffs  may  probably  (I  go  no  further,  because  the 
whole  statement  on  this  occasion  rests  only  on  allegation) 
be  entitled  to  relief  consistently  with  some  of  the  specific 
relief  prayed,  I  am  of  opinion  that  I  ought  to  overrule 
this  demurrer. 

Demurrer  overruled. 
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HARWELL  V.  BROOKS.  "  ^^' 


In  re  CATTLIN. 


R.  CATTLIJ^  had  been  employed  as  the  solicitor  The  amount 
of  the  Defendant  Mr.  Brooks.     On  the  15th  of  ^^^„|„. 


1843,  after  dining  together,  Mr.  Cattlin  delivered  eluded  in  i 
^is  bill  of  costs  to  Mr.  Brooks.     At  the  end  of  the  bill  count  between 


a  debtor  and  creditor  account  of  receipts  and  pay-  *  »ol«citor  and 

o  t       ,.        .       , .  ,     .  ^^«"^  •"<*  te- 

nements on  account  of  the  client,  m  which  the  amount  tained  by  the 

oF  the  bill  of  costs  was  included  as  an  item.     A  balance  !?!!!i!?'^s''"A^^ 

monies  in  tug 

oF  4602.  was  thereby  shewn  to  be  due  to  the  client  hands.    Held, 
The  word  "approved"  was  written  at  the  foot  of  the  £dSt£ri^ 
account,  under  which,  both  parties   then   signed  their  diction,  upon 
names.     Mr.  Brooks  presented  a  petition  for  the  taxa-*  tbe6&7Fi^ 

tion  of  this  bill,  which  was  dismissed  on  the  ground  of  \'^^*»  to  open 

••        .  -c  •  •.  c  L  i  \  ""®  account 

Its  not  specifying  any  items  of  overcharge,  (a)  and  order 

taxation,  and 
that  it  could 
On  the   17th  oi  July  1844,  Mr.  Brooks  presented  a  only  be  done 

petition  for  the  taxation  of  the  bill,  which  had  been    ^A^spedal 
thus  settled  on  the  1 5th  of  April  1 843,  and  of  another  petition  was 
bin  of  costs  delivered  on  the  2Sd  of  March  1844,  the  the  taxation*^ 
taxation  of  which  second  bill  was  not  disputed.     The  ?f  two  bills; 

it  SUCC£CaMl 

petition  now  specified  a  number  of  alleged  overcharges  only  as  to  one, 

contained  in  the  first  mentioned  bill.  "?  ^  ^^'^c** 

the  order 

might  have 

^v.Kindersley  and  Uv.  Elder  ton,  in  support  of  the  jTo^fSS!^ 

petition,  contended,  first  that  there  had  been  no  payment  '^^^  petitioner 

of  tiie  first  bill  within  the  meaning  of  the  6  &  7  Vict,  to  pay  all  the 

^  78,  (6),  and  that  therefore  the  Court,  upon  the  "  special  ^^^' 

cireomstances "  appearing  on  the  petition,  might  now 

direct 
(•)  See  7  Beavan,  o45.  {6)  Sect.  41. 
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direct  the  taxation,  althoagh  twelve  months  had  elapsed 
since  the  delivery  of  the  bill,  (a) 

JTie  Master  of  the  Rolls  suggested  whether  the 
*^  special  circumstances "  necessary  to  be  shewn  under 
the  thirty-seventh  section  must  not  have  reference  to 
the  lapse  of  time,  or  to  matters  subsequent  to  the  ddi- 
very  of  the  bill. 

Mr*  Turner  and  Mr.  Shebbeare^  contra* 

The  Master  of  the  Rolls. 

1  cannot  approve  of  the  way  in  which  these  accoDOts 
have  been  settled. 

It  is  alleged  that  there  are  equitable  circamstances 
under  which  this  Court  can  relieve  the  client  from  this 
settled  account,  but  can  it  do  so  upon  petition  ? 

That  this  C!ourt  has  jurisdiction  to  set  aside  a  settled 
account,  there  can  be  no  doubt;  but  it  has  no  such 
jurisdiction  by  petition  under  the  statute.  It  must  be 
done,  if  at  all,  by  suit,  and  in  the  ordinary  course  of 
proceeding  in  a  court  of  equity. 

This  is  not  the  first  instance  in  which  I  have  held 
that  such  an  appropriation  of  monies  in  the  hands  of  the 
solicitor  constituted  a  settled  account. 

Take  an  order  to  tax  the  second  bill,  but  as  it  was 
unnecessary  to  come  here,  specially,  for  that  order,  the 
petitioner  must  pay  the  costs;  although  I  feel  great 
reluctance  in  giving  costs,  considering  the  way  in 
which  the  account  was  settled  between  a  solicitor  and 
his  client 

(a)  Sect.  37. 
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In  re  DRAKE.  1 1  Nw. 


HIS  was  a  petition  presented  within  twelve  months  Peution  to 
n     '  *.        1  .  *.      1  .11      I.  tax  a  bill  of 

after  payment,  for  the  taxation  of  a  bill  of  costs  costs  after 


*»ounting  to  1 1/.,  on  the  allegation  that  it  had   been  wment,  on 

under  protest,  and  specifying  a  number  of  items  trifling  over-, 

nting  in  the  whole  to  61.  145.  8d.  which  it  insisted  ^JS^T^JJ 

overcharges.  costs. 

^^ifr.  fFright  in  support  of  the  petition.      Payment  in 
^s  case  was  made  under  protest,  and  there  are  evident 
^^^'^ircharges.     This  is  sufficient  to  induce  the  C!ourt  to 
a  taxation. 


IMr.  J.  V.  Prior  for  the  respondent.     After  payment 
*e  can   be  no  taxation  under  the  statute,  unless 
^^  special  circumstances "  are  shewn,  {a)     Payment  is 
proved  not  to  have  been  made  under  protest,  and  the 
Items  complained  of  are  trivial,  and  not  such  as  to  in- 
dicate any  fraud,  {b) 


Sdr.  Wright  in  reply. 

The  Master  of  the  Rolls. 

Tliis  petition  prays  for  the  taxation  of  a  bill  of  costs 
iblch  has  been  paid.  This  can  only  be  done  where 
tbere  are  *^  special  circumstances."  The  *^  special 
dtcgmstapces  "  here  stated  are,  that  the  payment  was 
iBMle  under  protest;  now  that  is  denied  by  the  re- 
spoodeat,  and  not  proved  by  the  persons  who  were 

present, 

(i)  6  &  7  Vic.  c.  75. 1. 51.  Tum,  4*  R.  418.,  and  Mastie  t. 

[9)  See  GretUm  r.  Ley^ume,      Drake^  4  ^009011,  441. 
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1844*  present,  and  who  might  hare  prored  it.  This  is  the 
-^~^^^  only  special  circnmstanoe,  except  an  allegation  of  trifling 
errors  in  the  bill  of  costs.  These  circumstances  an 
not  suflfeient  to  induce  me  to  order  the  taxation  oi 
this  bill.  I  must  dismiss  the  petition ;  but  not  bdng 
satisfied  that  the  items  are  correct,  I  shall  do  it  widi- 
out  costs. 


lUe.  7.  IS.  HOLLAND  v.  GWYNNE. 


In  re  BYRCH. 


After  the  ex-  1\^R*  BIlRCR  had  been  employed  as  the  solicitoi 
wS "f rom  of  Mr.  Holland,  in  the  suit  of  Holland  v.  Gwynne, 

the  delivery  of  ^YiA  also  in  other  causes  and  matters.  On  the  18th  of 
■nd  before  the  September  1844,  a  bill  of  costs  was  delivered,  limited 

expiration  of    ^jy  ^  ^^  g^j^  ^f  Holland  v.  Gwynne. 
twelve  months        ^  *^ 

iin  order  of 

SbuilledVo?*  On  the  18th  oi  November  1844,  Mr.  HoUafid  obtained 
ill  uxntion.  an  order  of  course,  intituled  in  the  cause  of  Holland  t. 
who  hsd  em-     Gwynne,  to  tax  the  bill  of  costs  incurred  in  that  suit ; 

ployed  s  ioli-  ^^^  ^^g  order  went  on  to  provide,  that,  upon  paymentt 
citormieveral  •       •    .^  » 

matter*,  ob-      Mr.  Byrch  should  deliver  to  Mr.  Holland,  upon  oath, 

uinod  on  ^  ^||  j^jg^  books,  papers  and  writings,  in  his  custody 

course  for  the   or  power,  belonging  to  the  petitioner"  (Mr.  Holland). 
taxation  of 
the  costs  of 

one  matter  A  motion  was  now  made  to  discharge  the  order  for 

only,  with  a'      .  ,     . 

direction,  that  irregularity. 

on  pigment, 

the  solicitor ' 

should  deliver       Mr.  Tunier  and  Mr.  Malins  m  support  of  the  mo- 

Suiji!3T"   tion.     This  order  for  taxation   is  irreguUr;  first,  it 

the  client. 
It  was  dis- 
charged  with  costs  for  umtgularity. 
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mras  obtained  as  of  courset  after  the  expiration  of  a 
month  from  the  time  of  its  deliveryi  and  therefore  ought 
to  have  been  obtained  upon  a  special  application*  In  re 
Hecke  and  .fZtmier  (a),  the  Court  said,  that  under  the 
6  &  7  Ftet»{b)  **any  party  entitled  to  the  order  may 
obtain  it  as  of  course,  and  without  special  direc- 
tions within  one  month  after  deliveryi  and  with  such 
special  directions  as  the  Court  may  order  to  be  im- 
posed, after  the  expiration  of  one  month  from  the 
delivery,  but  not  after  verdict,  writ  of  enquiry,  or  pay- 
ment. In  those  cases  a  special  order  made  upon  special 
circumstances,  to  be  proved  to  the  satisfaction  of  the 
Court,  is  required." 


1844. 


Holland 

V, 
OWYNNB. 


C  3%^  Master  of  the  Rolls. 

Tlie  Court  has  considered  and  setded  what  special 
are  to  be  imposed  after  the  expiration  of  a  month, 
M^  within  the  twelve  mqnths,  and  the  order  in  such 
b  made  of  course,  (c)] 


Searndfyf  the  order  ought  to  have  comprised  the  tax- 

^f^aa  cS  all  the  costs  due  to  the  solicitor.    In  PMs  v. 

IXMM(iI)y  an  order  of  course  for  the  taxadon  of  one 

^  several  bills  was  discharged  with  costs  for  the  irre- 

golui^.     Tkirdljff  the  order  directs  the  delivery  over 

cf  aO  the  papers  belonging  to  Mr.  HoUand^  upon  the 

P^iaent  of  the  coats  of  one  suit  only.    The  order  of 

consi^  being  irregular,  cannot  be  supported  on  the 

Mrits.    Harris  v.  Siart  (^),  Grofve  v.  Sansom.  (g) 


Vi^Lofwndes  and  Mr.  Toniano^  coritrd,  contended, 
^  the  order  being  intituled  in  the  suit  of  Hot- 
land 


% 


Wc7S. 

|p)80efe 
^.ndtke 


p.  409. 
p.  488. 


(ji)  Unreported     RdU, 
March,  1844. 
(e)  4  M^.^Cr.  961. 
(g)  1  JBramn^  p.  297. 


SS 


1S6 


1844. 


Holland 

GWTNNB. 
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land  V.  Gvgpinej  the  real  meaning  of  the  words  **  all 
papers,  Sec,"  was,  all  the  papers  in  that  specified  suit. 
That,  at  all  events,  if  there  were  any  doubt,  the  Coort 
might  now  introduce  a  few  words  in  the  order,  and 
limit  the  papers  to  those  relating  to  this  paiticnlar 
matter. 


T%e  Master  of  the  Rolls. 

I  regret  having  to  discharge  this  order;  but  I  am 
bound  to  do  so^  if  the  parties  insist  on  iL 


The  case  is  this :  —  Mr.  ByrcA  was  employed  by  Hot^ 
land  in  several  matters ;  in  two  at  the  leasL  A  bill  of 
costs  was  delivered,  not,  as  it  is  said,  for  the  purpose  €>f 
taxation,  but  to  explain  the  situation  of  the  suit.  fifr. 
Holland  obtains  an  order  of  course  for  the  taxation  of 
that  bill  alone,  not  comprising  in  it  the  other  oost% 
and  containing  a  direction,  that  upon  payment  of  that 
particular  bill,  the  solicitor  should  deliver  up  all  the 
papers  belonging  to  Mr.  Holland.  I  am  of  opinion 
that  this  was  not  regular. 

It  has  been  formerly  settled,  that  a  party  obtaining 
an  order  of  course  does  it  at  his  own  peril,  and  it  was 
distinctly  settled  by  Lord  Cottenham^  that,  an  order  of 
course  will  be  discharged  for  irr^ularity,  though  it 
may  appear  upon  the  merits  that  the  party  might,  on 
special  application,  have  obtained  that  very  order,  or 
one  with  very  small  variations.  It  is  only  by  consent, 
that  an  order  warranted  by  the  merits  can  be  made  on 
the  occasion  of  a  motion  to  discharge  it  for  irr^ularity 
as  having  been  obtained  as  of  course.  The  proceeding 
might  seem  harsh,  yet  I  think  the  rule  was  settled  by 
Lord  Cottenham  to  the  satisfaction  of  every  body.  After 
the  liberal  offer  made  by  the  respondent,  I  regret  I  am 

obliged 
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oblifged  to  discbarge  the  order;  I  would  sustain  it  if  I        1844. 

coijald,  but  I  have  no  authority.    The  order  must  be      ^!^^^^'^ 

^  Holland 

rcuu^ed  with  costs.  «. 

GWTNNB. 


Note.  —  See  in  re  Pender^  M.  IL  10  April,  1845,  post. 


JONES  V.  SKIP  WITH.  ^^w^- 

Jan.  11. 

'T^^/B'R.  W.  JAMES  moved  for  an  order  for  leave  to  To  obtain  an 
"^^-*-  enter  a  memorandum  of  service  of  the  copy  of  the  a  manor- 

on  some  of  the  Defendants,  under  the  XXIV  Order  Mdum  of 

service  oia 

.August  1841.  (fl)  copy  bill,  it  it 

not  necessary 
to  shew,  by 

"^e  affidavit  did  not  state  that  *^  no  account,  &c. "  affidavit,  that 

^SLS  sought  against  the  Defendant.    Counsel  stated,  that  ^c.^^^^mby 
th^we  was  no  uniformity  of  practice  of  the  Courts  on  prated;  the 
^h^    point,  and  said  that  he  was  ready  to  certify  the  fact  counsel  of  the 

^^^  no  account,  &c.  was  prayed,  he  having  drawn  the  ^?*^'  *^  *"^' 

i»_  .^  cient* 

^1J« 


*£  Master  of  the  Rolls.   You  can  only  certify  as 
^     *K. be  state  of  the  bill  when  it  left  your  hands ;  it  might 
^"^^^   been  altered  afterwards. 


•  James.     Then  it  ought  to  be  taken  off  the  file. 


Master  of  the  Rolls  at  first  stated  that  he 
'^ '^  make  enquiries  on  the  subject,  in  order,  if  possible, 

to 

(a)  Ord.  Can.  17K 


1S8 


CASES  IN  CHANCERY. 


1845. 


to  establish  an  uniformity  of  practice ;  but  the  casi 
Mawhood  v.  Labouchere  (a),  and  Davis  v.  Prok 
having  been  subsequently  cited,  he  said  that  he  Uum 
he  must  make  the  order  on  the  certificate  of  Counsi 


(a)  13  5uR0fU,  362. 

(6)  5  Beavan^  I02«,  and  see 


Hudson  T*  Dtmgworlh,  5  1 
5C8. 


Jm.  14. 

Undftf  the 
Solicitors* 
Ad  (6  &  7 
Firf.  e.  75.) 
reference*  for 
taxatioD  niajr 
be  made  by 
the^ce- 
Cbancellors 
at  well  ai  by 
the  Lord 
Chancellor 
and  Master  of 
the  Rolls. 


In  re  CAREW. 

TN  this  casei  which  was  a  petition  for  the  taxation 
'^  solicitor's  bill,  it  was  stated,  in  the  course  of  the  ai 
ment,  that  an  impression  prevailed  that,  by  the  partic 
terms  of  the  Solicitors'  Act  (6  &  7  VicL  c.  73.  5.  t 
references  for  the  taxation  of  solicitor's  bills  could  c 
be  made  by  the  Lord  Chancellor  or  by  the  Master  of 
Rolls,  and  that  such  orders  had  consequently  alu 
been  made  here  and  not  by  the  Vice  Chancellors,  (a 

The  Master  of  the  Rolls. 

The  act  says  that  the  reference  is  to  be  made  by 
Lord  Chancellor  or  the  Master  of  the  Rolls;  but 
this,  as  in  other  cases,  the  jurisdiction  of  the  L 
Chancellor  may  be  exercised  by  the  Vice-Chancel 
acting  for  him  by  his  direction,  {b)  Parties  have  < 
tainly  been  under  a  very  great  mistake  if  they  h 
thought  that  orders  for  taxation  can  only  be  made 
the  Lord  Chancellor  personally,  or  by  the  Maste 
the  Rolls. 

Mr.  G.  Tw^icr  in  support  of  the  petition. 
Mr.  KindersUy  for  the  Respondent. 

{a)  Ejtp.   WUkmum^   1  CcUy.      5  Hr.  c.  5.  <.  22.,  and  re  T« 
9a.  lO^Sw.  291. 

(h)  See  53  Geo,  3.  c.  24. «.  f^ 
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ENGLAND  v.  CURLING.  ^i^^^.' 

Jtdy\2.\3A5. 

TN  1831,  Cttrling,  HoJgeSj  and  England^  agreed  to  be-  Agreement 

•*•  come  partners  in  the  business  of  ship  agents,  to  be  ^^l »  partnerw 

carried  on  at  Deal^  Ramsgate^  and  in  London^  and  on  to  be  Fpecifi- 

ihe  6th  otjuly  1831,  they  signed,  in  initials,  an  agree-  ^"^  'ih'^'"^^^^ 

ment  for  a  partnership  for  seven,  ten,  or  fourteen  years,  cution  of  a 

A  deed  was  prepared  for  carrying  into  effect  the  terms  nership^eed. 

of  the  agreement,  which  underwent  some  alterations,       PnrtDen 
I    ^  ^  J  may  make 

but  was  never  executed.  constant  ra- 

»  nations  in  th(> 

The  parties,  however,  commenced  and  continued  to  l^jj^gh^p  "^^ 

carry  on  the  business  under  the  name  of  Goodwin  ^  agreement 

CurUngj  and  Co.     In  1842,  differences  arose  in  conse-  evidenow?not 

qaence  of  an  attempt  by  the  Defendant  Curling  to  in-  only  by 
♦-.J  1    .  .1  writing  but 

voduce  some  near  relatives  as  partners  into  the  con-  ^y  th^ir        > 

ttrn,  without  the  concurrence  of  the  Plaintiff.     After  conducu 

1        ,.         .        >r.    ,.       .      ^     .,  .  Injunction 

A  long  discussion,  Curlings  m  April  1843,  gave  notice  to  granted  to 

the  Plaintiff  to  determine  the  partnership  as  at  Mid-  restrain  a  part- 

"  *        _  ner,  during 

^^'''NR^next.  He  insisted  on  the  dissolution,  retired  from  the  partner 

the  partnership,  and  formed  a  new  partnership  with  the  from^carryinz 
J^fendants  Edward  Spencer  Curling  the  younger,  and  on  business 
G«a  Hammond.    The  new  firm  commenced  carrying  on  persons  in  the 
4e  business  of  ship  agents  at  Deal  on  the  premises  of  name  of  the 

♦kij/»  ^        y  ^    1'  1    o*d  firm,  and 

we  old  firm,  under  the  name  of  Goodwin^  Curling  and  from  publish- 
er   They  opened  the  correspondence  addressed  to  the  JJ|fs"|u"|^,J  °^ 
^d  firm,  and  largely  circulated  notices  of  the  dissolution  To  a  bill  for 
ofthe  old  firm.  the  specific 

**  "*  "'•  performance 

of  a  partner* 

Oil  the  12th  of  July  1843,  the  Plaintiff  filed  his  bill  f'^j  <>"e  Do 

.  ^  '  fendant  * 

*P»nst  Curlingj  Hodges^  and  the  partners  in  the  new  objected  to 

K  praying,  that  the  agreement  of  the  6th  of  July  1831   j^f^^'^jf*;;;;;: 
"*'gnt  be  specifically  performed  :  for  an  injunction  to  re-  other  partner, 

Strain  Co-defendant 
Held,  that  this  defence  could  only  be  made  available  u  >on  cross  bill 

VouVlIL  K 
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England 

V. 
CURUNO. 


1845. 
JtJjf20. 


Strain  Curling  and  Hodges  from  engaging  in  the  bus 
ness  of  shipping  agents,  alone  or  with  other  persons 
before  the  expiration  of  the  fourteen  years  mentioned  i 
the  agreement :  —  for  an  injunction  to  restrain  Curtis 
and  the  new  partners  from  carrying  on  the  business 
shipping  agents  in  the  name  or  style  of  Messrs.  G 
Toin,  Curlings  and  Co.,  and  from  using  such  name  or  sty 
from  interfering  with  the  correspondence  or  proper 
of  the  old  firm,  and  from  circulating  notices  of  the  di 
solution  of  the  old  partnership  before  the  expiration 
the  fourteen  years. 


A  motion  was  made  for  an  injunction^ 

Mr.  Pemberfon  Leigh  and  Mr.  Bates  for  the  PlaintiffI 

Mr.  G.  Turner  and  Mr.  Bacon,  contrite 

The  Master  of  the  Rolls  granted  an  injunction  in 
the  following  terms  :  — 

Injunction  awarded  to  restrain  the  Defendant  Ed- 
ward Spencer  Curling  from  carrying  on  the  business  of 
shipping  agent,  in  partnership  with  the  Defendant 
Henry  Curling  Tryon,  Edward  Spencer  Curling  the 
younger,  and  George  Hammondj  or  any  other  person 
other  than  the  Plaintiff,  and  the  Defendant  E.  Hodges, 
until  the  expiration  of  the  term  of  fourteen  years  men- 
tioned in  the  memorandum  of  the  6th  day  of  July  ISSly 
or  further  order ;  and  also  to  restrain  the  Defendant, 
Henry  Curling  Tryon,  Edward  Spencer  Curling  the 
younger,  and  George  Hammond,  from  carrying  on  or 
engaging  in  the  business  of  shipping  agents  in  partner- 
ship with  the  Defendant  Edward  Spencer  Curling,  or 
otherwise  in  the  name  or  style  of  Messrs.  Goodwin, 
Curling,  and  Co.,  at  Deal,  Ramsgate,  and  London,  or 
in  any  other  such  place,  and  from  using  the  name  or 
style  of  Messrs.  Goodwill,  Curling,  and  Co.,  and  from 

receiving 


Curling. 
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receiving  or  possessing,  and  also  from  opening  any  letters        1 844. 
€>T  Other  communication  addressed  to  or  intended  for      England 
the  firm  of  Goodwin^  Curling  and  Co.,  and  from  taking      ^  0- 
possession  of,  or  receiving  or  interfering  with,  any  of  the 
proper^  or  effects  of  the  firm  of  Messrs.  Goodwin^  Cvrl' 
ing^  and  Co.,  and  also  to  restrain  the  Defendant,  Edtrard 
Spencer  CurUng^  from  publishing  or  circulating  any  notice 
of  the  dissolution  of  the  partnership  between  Edward 
Spencer  Ctirling,  Edward  Hodges,  and  the  Plaintiff,  be- 
fore the  eitpiration  of  the  aforesaid  term  of  fourteen 
years,  or  until  fiirther  order. 


The  parties  proceeded  in  the  cause ;  Curling  put  in 
an  answer,  denying  any  agreement  in  writing,  and  in- 
sisUng  that  there  was  a  verbal  agreement  only.  He 
also  allied  certain  acts  of  misconduct  on  the  part  of 

HodgeSj  which  he  insisted  would  entitle  him  to  a  dis- 

lolution  of  the  partnership,  if  any  existed. 

The  cause  now  came  on  for  hearing.  1344. 

Mr.  Puroisy   Mr.   Lioyd,  and   Mr.   Bates^   for  the 
Fluntiff. 

Mr.  Kindersky  and  Mr.  Bacon  for   the  Defendant 
Qriiag. 

Mr.  Thamer  and  Mr.  Roll  for  Hodges. 
Mr.  WkUbread  for  other  Defendants. 
Mr.  Purvis  in  reply. 

Sichard  v.    Davies  {a),    Collyer   on   Partnership  {b\ 

f^naaies  v.  Houshtoti  (c\  were  cited. 

^        ^  The 

W  2  Ruis.  4-  Myl.  347.  (c)  1 1  Ves.  J  08. 

(*)  P.  197,  198.  &  p.  198.  note(rf). 

K  2 
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IS**.  7%^  Master  ^  M^  Rolls,  in  substance,  said,  E'^^  ^ 

^t^*^*^^"^     very  much  to  be  reffretted  that  the  parties  to  this  c«-«-^^^ 
England  •'  °  ,  *^        •  ^^ 

V.  have  not  had  the  advantage  of  advice  which  would  h^^  ^ 

Curling,      i^j  ^y^^^  ^^  p^^  ^^^^  ^^^j  ^^  ^j^^  g^jj.  ^^^  g^^^j^  ^  j^  w-^^^ 

July  15.      purpose  had  been  accomplished.     The  subsequent  1  i 
gation  has  been  extremely  unfortunate,  and  certain 
would  not  have  occurred,  if  these  gentlemen  had  adop 
any  thing  like  prudent  advice. 

The  object  of  the  bill  is  to  establish  the  PlaintiflTi 
right  to  the  benefit  of  a  partnership  agreement,  dated 
the  6th  of  Jtdy^  1831.     Various  defences  are  setup: 
first,  that  there  was  no  such  agreement ;  secondly,  that 
if  there  was  any  such  agreement,  it  has  been  entirely 
waived  and  abandoned ;  thirdly,  that  if  there  was  any 
such  agreement,  it  was,  subsequently  to  the  making  of  it, 
falsified  and  altered  by  the  PlaintifiT,  who  has  therefore 
no  right  to  enforce  it;  and  fourthly,  that,  assuming  there 
was  an  agreement  for  the  continuance  of  the  partnership 
for  fourteen  years,  the  conduct  of  Mp.  Hodges^  one  of 
the  partners,  has  been  such,  that  the  Defendant,  Mr. 
Curlingj  is  not  under  any  obligation  to  continue  in  part- 
nership with  him. 

On  the  first  point,  I  am  of  opinion,  afler  full  consider- 
ation of  the  evidence,  that  the  original  document  which 
has  been  produced,  signed  in  initials  by  all  the  parties, 
is  evidence  of  the  agreement  for  a  partnership  between 
them.  It  was  not  intended  to  be  a  final  agreement,  or 
one  containing,  in  full  detai],  all  the  terms  on  which  the 
partnership  was  to  be  carried  on,  but  it  was  to  be  the 
foundation  on  which  they  were  to  proceed,  and  was  to 
serve  as  instructions  for  the  deed  intended  to  be  prepared 
for  the  purpose  of  carrying  the  agreement  into  full  effect 
by  formal  words.  Although  we  find  subsequent  negoti- 
ations and  communications  between £;7g/^zit^  and  Cuiling^ 
for  the  purpose  of  inti'oducinginto  the  deed  other  clauses 

not 
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warranted  perhaps  by  the  terms  of  the  agreement,        1 844>. 

tJIl  Aat  does  not  prevent  there  being  a  prior  binding     ^J^T**^^^^ 

n        •  t  1  •  England 

;  for  with  respect  to  a  partnership  agreement,  v. 

to  be  observed,  that  all  parties  being  competent  to  Curling. 
as  they  please,  they  may  put  an  end  to  or  vary  it  at 
y  moment;  a  partnership  agreement  is  therefore  open 
variation  from  day  to  day,  and  the  terms  of  such  varia- 
tions may  not  only  be  evidenced  by  writing,  but  also  by 
the  conduct  of  the  parties  in  relation  to  the  agreement 
and  to  their  mode  of  conducting  their  business  (a) :  when, 
therefore,  there  is  a  variation  and  alteration  of  the  terms 
of  a  partnership,  it  does  not  follow  that  there  was  not  a 
binding  agreement  at  first.  Partners,  if  they  please, 
<^ay,  in  the  course  of  the  partnership,  daily  come  to  a 
Qeir  arrangement,  for  the  purpose  of  having  some  ad- 
dition or  alteration  in  the  terms  on  which  they  carry  on 
Cosiness,  provided  those  additions  or  alterations  be  made 
^^ith  the  unanimous  concurrence  of  all  the  partners. 

In  this  case,  the  partners  intended  to  execute  a  deed ; 
IL     draft  was  prepared,  but  never  finally  settled   or 
Agreed  to ;  the  consequence  of  which  was,  that  they  re- 
mained on  the  agreement,  though  the  terms  of  it  were 
no^r  reduced  into  that  formal  shape  which  the  parties 
intended.     They  might,  therefore,  very  naturally  have 
conndered  that  there  was  something  more  to  be  done  to 
Bike  their  arrangements  complete,  and  from  the  corre« 
ipondence,  such  appears  to  have  been  the  case :  but  did 
it  ever  occur  to  anybody,  that,  because  the  deed  was  not 
pcribeted,  the  original  agreement  was  to  be  considered 
»  Wiived  or  abandoned  ?  There  is  not  the  least  founda- 
te  for  such  a  suggestion. 

Next,  it  is  said,  that  the  conduct  of  England  has  been 
neii|  thai  if  there  had  been  a  binding  agreement,  he 

has 

(4  See  G^idti  v.  W^Uaee^  2BiL  (O.  S.)  270.,  Jackson  v.  Sedg^ 
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has  waived  it  It  appears,  that  after  the  execution  o 
the  agreement^  the  partners,  as  between  tbemselTes 
went  on  well.  I  find  great  praise  bestowed  on  Mi 
England  for  the  regularity  with  which  he  managed  th* 
business  in  London;  and  great  compliments  seem  h 
have  been  paid  by  Curling  to  Hodges  for  his  attentioQ 
great  activity,  and  zeal  in  carrying  on  the  business  a 
Ramsgate,  Now  it  appears  that  both  Curling  ani 
Hodges  had  relations  growing  up  in  whom  they  wer* 
naturally  interested ;  and  it  appears  from  the  correspond 
ence,  that  in  the  course  of  the  year  1842  Mr.  CurUn^ 
improperly  formed  a  design  to  get  rid  of  England^  fei 
the  purpose  of  introducing  his  relation  into  the  business, 
which  had  been  carried  on  profitably :  that  appears  fronr 
the  letters  of  Curling  himself;  and  I  think  that  no  om 
can  read  them  without  seeing,  that  he  was  (as  Mr*  PurvL 
correcdy  said)  sounding  Hodges  from  time  to  time,  ai 
to  what  could  be  done ;  throwing  out  insinuations  as  tc 
the  inactivity  of  England^  conveying  to  him  the  sugges- 
tion  of  giving  England  one-eighth  instead  of  two-eigfathi 
of  the  profits,  and  warning  Hodges  to  come  to  an  ar 
rangement  before  saying  a  word  of  this  matter  to  Eng* 
land.  A  more  unworthy  course  of  conduct,  on  the  pan 
of  one  partner  towards  another,  can  hardly  be  imaginec 
than  that  secret  and  underhand  dealing.  Insinuation: 
behind  the  back  of  England^  propositions  to  reduce  hi 
interest  in  the  concern,  and  a  warning  to  Hodges^  **  don' 
tell  England  what  we  are  doing  until  we  have  agreed 
between  ourselves,  on  the  course  we  shall  pursue."  I 
it  not  evident  that  it  was  the  intention  of  Curling  to  ge 
rid  of  England  for  the  sake  of  his  interest  in  the  concern 
and  to  do  it  by  arranging  the  means  between  himsel 
and  Hodges^  so  that  they  might  together  overbear  him ! 


Mr.  Hodges  seems  to  have  lent  an  ear  to  this,  in  a  wa; 
thac  I  think  can  scarcely  be  justified;  concurring  ii 
this  sort  of  manoeuvre  or  artifice,  namely,  to  propose 

something 
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lK>inethuig  disagreeable  to  England^  and  if  he  did  not        1844. 
concur  in  it,  then  to  declare  that  he  took  no  interest  in 
the  concern. 


The  result)  however,  was,  that  Hodges^  in  the  absence 
of  England^  and  without  his  knowledge,  consented  to 
vary  the  terms  of  the  partnership.  England^  who  had  been 
A  derk  and  partner  with  Curling  for  forty  years,  finding 
tbis  improper  course  of  dealing  introduced  into  the 
partnership,  was  naturally  surprised  andj  hurt;  he  was 
-^x^daoed  to  remonstrate,  and  this,  it  is  said,  amounts  to 
^i^  abandonment  of  all  and  every  right  he  might  have* 
^^^^urUng  takes  advantage  of  it,  and  says  I  will  have  no 
^^^er  connection  with  you,  and  states  to  Hodges^  you 
^*^tut  choose  between  me  and  England^  for  I  will  have 
^^othing  more  to  do  with  England. 

Mr.  CurltTig  has,  no  doubt,  brought  forward  every 

iog^  which,  by  possibility,  could  be  considered   a 

^ver  of  that  agreement;  but  I  am  quite  persuaded 

i  there  is  nothing  which  could  at  any  time  be  con« 

^^ered  as  a  waiver  or  abandonment  of  the  agreement 

Thirdly,  a  great  portion  of  the  argument  has  been 
ployed  to  prove,  that  the  variations  in  the  several  copies 
the  agreement  shew,  either  that  there  was  no  original 
ment  at  all,  or  that  if  there  was,  it  was  afterwards 
and  altered  by  this  Plaintiff.     I  am  of  opinion 
t  that  evidence  entirely  fails.     I  think  I  have  seldom 
'^ri^essed  a  proceeding  in  which  it  was  attempted  to 
^al  ttblish  a  malignant  fraud,  which  this,  if  true,  would 
by  means  of  evidence  so  slight  and  contemptible 
B  this  is,  in  every  part 

We  have  here  the  original  document  signed  by  the 
forties  themselves,  and  the  single  circumstance  that 

K  4f  creates 


England 

9, 

CuauNo. 
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creates  any  thing  like  ambiguity  is,  that  it  appears  fron 
the  colour  of  the  ink,  that  a  few  words  were  introduo» 
after  the  rest  of  the  paper  had  been  written.  Tho» 
words  certainly  appear  to  have  been  written  subse 
quently  to  the  rest  of  the  paper ;  and  from  that  I  an 
asked  to  assume  that  they  were  fraudulently  inserted 
after  the  signature  of  the  parties  had  been  annexed.  I 
is  very  difficult  indeed  to  assign  any  reason  for  believinj 
that,  when  we  see  what  was  done  on  the  occasion.  A 
solicitor  had  been  previously  consulted,  and  after  th< 
agreement  had  been  signed,  it  was  handed  to  that  soli- 
citor as  instructions  for  the  deed,  and  we  have  the  drafi 
of  the  deed  with  those  few  words  inserted.  It  is  impos- 
sible, therefore,  to  believe  that  those  few  words  were 
not  inserted  when  the  draft  was  sent  to  the  solicitor  as 
his  instructions,  and  I  think  it  is  very  hard  to  believe, 
they  must  not  have  been  inserted  at  the  time  the  agree- 
ment was  signedv 


The  fourth  point  is  this:-— that  the  Court  cannot 
continue  this  partnership  for  the  remaining  year,  by 
reason  of  the  alleged  misconduct  of  Mr.  Hodges^  and 
this  has  been  dwelt  upon  at  great  length,  and  with  con* 
siderable  ingenuity. 


The  argument  is  this:— The  Plaintiff  seeks  to  con- 
tinue this  partnership ;  Curlings  the  Defendant,  alleges  it 
ought  not  to  be  continued,  by  reason  of  the  misconduct 
of  his  Co-defendant  Hodges^  and  insists  that  the  Plaintiff 
must  prove  there  has  not  been  such  misconduct,  or  other- 
wise that  he  can  have  no  relief.  I  am  of  opinion  that  the 
Defendant  has  no  right  to  shift  his  own  duty  upon  the 
shoulders  of  the  Plaintiff.  If  Mr.  Curling  desired  to  be 
relieved  from  this  partnership,  on  the  ground  of  the  mis- 
conduct of  Mr.  HodgeSj  he  ought  to  have  alleged  it  in  a 
proper  proceeding  of  his  own  against  Hodges.  He  can- 
not 
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not  be  permitted  to  shift  the  burthen  of  his  own  duty 

upon  the  Plaintiff,  and  insist  on  the  Plaintiff's  proving 

that  there  has  not  been  misconduct     How  could  the 

naantiff  prove  that  negative  ?    It  would  be  impossible. 

I  am  of  opinion,  that  those  circumstances  of  misconduct 

alleged  in  the  answer  ought  to  have  been  distinctly 

allied  in  a  bill  filed  by  Cw*ling  against  both  England 

and  Hodges^  in  order  that  Hodges  might  have  been 

fixed  with  misconduct  in  the  presence  of  England. 


1844. 


England 

V, 
CURUNG. 


I  am  clearly  of  opinion,  that  the  misconduct  of  Mr. 
Hodges  cannot  be  made  available  by  Curling  otherwise 
than  in  a  suit  in  which  it  is  alleged  and  proved  as  against 
Bn^and  and  Hodges;  and  I  cannot,  therefore,  give  to 
CwrUng  the  relief  he  asks  on  that  account. 


I  greatly  regret  that  the  matter  has  gone  on  in  this 
course.  I  think  there  has  been  a  total  forgetfulness  of 
tike  nature  of  a  partnership  agreement,  for  that  there 
may  be  a  binding  agreement  remaining,  after  there 
We  been  several  variations  evidenced  either  by  writing 
or  by  conduct,  is  what  cannot  be  in  the  least  doubted. 
As  to  the  allegation  that  there  has  been  a  waiver  of  the 
agreement,  either  respecting  the  duration  of  the  partner- 
ship, the  share  of  the  profits,  or  other  essentials  to  this 
agreement,  I  think  there  is  nothing  of  the  kind.  I 
luive  no  doubt  whatever  that  there  was  a  binding  agree- 
i^t  between  these  parties,  and  that  such  agreement 
^  not  in  substance,  been  abandoned. 


This  business  has  been  carried  on  for  one  year  since 
^  injunction  was  granted,  but  under  circumstances 
which  cannot  render  it  beneficial  to  any  one.  This  is  a 
<liScul^  that  always  arises  when  partnership  contracts 
come  under  the  consideration  of  this  Court.  It  is  im- 
poftible  to  make  persons  who  will  not  concur,  carry 


on 
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on  a  business,  jointly,  for  their  own  common  advaotage. 
It  is  that  which  makes  every  thing  of  this  kind  exceed- 
ingly uncertain.  It  is  that  which  makes  the  Court,  on 
all  such  occasions,  exceedingly  anxious  (an  anxie^^  I 
believe,  that  has  been  felt  by  every  Judge  who  has  ever 
sat  in  a  Court  of  Equity),  that  when  these  disputes  do 
arise,  the  parties  should,  if  possible,  come  to  some  ar- 
rangement between  themselves,  to  do  that  for  their 
common  benefit,  which  the  Court  cannot  do  otherwise 
than  at  the  common  expense.  But  if  the  parties  insist 
on  having  a  declaration  of  their  rights,  the  Court  has, 
over  and  over  again,  entertained  the  jurisdiction,  and 
must  entertain  the  jurisdiction,  unless  some  one  or  two 
of  several  partners  are  to  be  permitted  to  do  just  as  they 
like  with  the  partnership  rights  and  interest 


The  question,  therefore,  upon  this  occasion,  is,  first, 
whether  I  am  to  say  that  the  Plaintifi*  is  entitled  to  the 
benefit  of  the  agreement  of  188 1  or  not,  and  next  to  con- 
sider how  I  can  do  what  is  required,  for  the  purpose  of 
preventing  those,  who  have  shewn  themselves  disposed 
to  do  so,  from  depriving  the  Plaintiff  of  that  benefit. 
Whether  it  would  be  useful  for  the  parties,  or  whether 
they  desire  to  go  farther,  is  quite  another  matter.  If  it 
is  desired,  I  must  first  of  all  declare,  there  was  a  binding 
partnership  agreement.  There  may  or  may  not,  in  the 
course  of  the  last  twelve  or  thirteen  years,  have  been 
variations  in  the  agreement,  evidenced  by  the  conduct  of 
the  parties,  and  I  think,  if  it  is  required,  I  must  direct 
an  enquiry  what,  if  any,  variations  have  been  agreed 
upon  between  the  parties ;  next,  if  desired,  I  must  refer 
it  to  the  Master  to  settle  a  partnership  deed  according 
to  the  terms  of  the  agreement,  having  regard  to  such 
variations  as  have  been  afterwards  made,  by  comoKm 
consent  of  all  the  parties.  It  may  be  proper  to  vary  the 
terms  of  the  injunction.  If  not  desired  to  be  varied,  I 
shall  continue  it. 

With 
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With  respect  to  the  other  Defendants,  it  is  stated  to 
me,  that  they  entirely  give  up  their  supposed  right  to 
carry  on  this  business  in  the  way  complained  of.     By 
their  answer  they  say  that  their  intended  partnership 
was  dissolved,  and  they  desire  to  be  relieved  from  the 
matter.     The  Plaintiff  was  willing  to  dismiss  the  bill  as 
against  them  without  costs,  proposing,  at  the  same  time, 
that  his  own  costs  against  those  Defendants  should  be 
costs  in  the  cause.  These  Defendants  were  willing  to  have 
the  bill  dismissed,  but  required  that  the  costs  should  be 
dealt  with  as  the  Court  might  direct,  which  could  not 
be  done  until  the  matter  came  on  in  its  regular  course. 
The  consequence  was,  that  the  suit  has  been  prosecuted 
against  those  Defendants  up  to  this  time.     It  appears 
that  they  had  unwarily  been  drawn  into  a  concern  from 
^hich  they  were  glad  to  retire.     There  is  no  wrong  im- 
puted to  them  from  the  time  they  seem  to  have  been 
aware  of  the  nature  of  the  suit     The  Plaintiff  was  not 
wrong  in  bringing  them  here  in  the  first  instance,  for 
they  were  engaged  in  a  course  of  proceeding  materially 
violating  hid  interest.   Was  the  Plaintiff  wrong  in  retain- 
ing them  ?    He  offered  to  dismiss  them  without  costs ; 
tbey  did  not  accept  that,  and  how  the  costs  could  be 
arranged,  otherwise  than  at  the  hearing,  it  is  difficult  to 
imagine.    I  shall  dismiss  the  bill  as  against  them  without 
eosts. 


1844. 


England 
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With  respect  to  the  other  costs  of  the  suit,  I  have 
really  no  doubt  about  it.  I  think  that  Mr.  Curling  must 
pay  them.  He  has  made  the  suit  absolutely  necessary  by 
his  improper  attempt  to  get  rid  of  Mr.  Englatidy  and  he 
haSf  besides,  founded  his  defence  on  principles  so  en- 
tirely without  proper,  just,  and  legal  foundation,  that 
this  alone  would  make  it  necessary  to  charge  him  with 
die  coats  of  this  suit  as  far  as  the  Plaintiff  is  concerned. 


I  shall  give  no  costs  to  Hodges. 
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Abstract  of  Decree. 

The  Court  doth  declare,  that  the  agreement  for  a  co-partnenhip 
dated  &c. "  is  a  binding  agreement  between  the  parties  thereto,  and 
ought  to  be  specifically  performed  and  carried  into  execution,  and 
doth  order  and  decree  the  same  accordingly."  Refer  it  to  the  master 
to  inquire  &c.  **  whether  any  and  what  variations  ha?e  been  made 
in  the  said  agreement,  by  and  with  the  assent  of  the  several  parties 
thereto  since  the  date  thereof."  Let  the  master  settle  and  approve 
'*  of  a  proper  deed  of  co-partnership  between  the  said  parties,  in 
pursuance  of  the  said  agreement,  having  regard  to  any  variations 
which  he  may  find  to  have  been  made  in  the  said  agreement,  as 
herein-before  directed,"  and  let  the  parUes  execute  it.  Continue  the 
injunction  against  the  Defendant  Curling.    Liberty  to  apply. 


Kov,  9. 

An  agreement 
by  a  solicitor 
to  take  a  gross 
sum  from  his 
client  in  lieu 
of  costs  is  not 
void,  though 
regarded  by 
the  Court 
with  jealousy. 
Settlement 
of  a  bill  of 
costs  between 
a  solicitor  and 
client  upon  a 
special  agree- 
ment, pre- 
cludes an 
order  being 
made  upon 
petition  for 
taxation :  the 
agreement 
must  first  be 
set  aside  by 
suit,  before  the 
matter  can  be 
re-opened. 


In  re  WHITCOMBK 

"m/TESSRS.  WHITCOMBE,  HELPS,  and  Co. 
were  concerned  as  solicitors  for  the  six  co-heirs 
of  the  late  Mr.  Wood  of  Gloucester,  in  proceedings  taken 
by  them  against  the  devisees.  On  the  6th  of  April 
1842,  one  of  the  actions  of  ejectment  being  called  on,  a 
negotiation  for  a  compromise  took  place  between 
counsel.  The  devisees  offered  the  heirs  10,000/.  for  a 
release  and  confirmation  of  the  will,  which  was  not  ac- 
cepted. The  counsel  for  the  heirs  asked  1000/.  clear 
for  each  of  the  six  co-heirs,  and  the  payment  of  all 
costs,  which  was  refused.  The  counsel  for  the  heirs  then 
strongly  urged  the  acceptance  of  the  10,000/.  which  the 
heirs  then  present  refused,  and  they  persisted  in  settling 
on  no  other  terms  than  that  of  receiving  1000/.  each 
clear  of  all  costs ;  whereupon,  their  counsel  addressed 
^r.  Helps  and  said,  "  Now,  Mr.  Helps,  the  matter  rests 
with  you,  will  you  allow  the  parties  1000/.  each,  and 
take  the  remainder  for  your  costs,"  to  which  he  replied, 
"  I  will."     The  compromise  for  the  sum  of  1 0,000/.  was 

thereupon 
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^Hereupon  accepted.     The  settlement  was  unavoidably        1844. 
delayed  until  the  12th  and  ISth  of  July  1842,  when  the     ^'^'y'^^ 
f>a.rties  attended  to  execute  the  necessary  deeds.  At  this   'Whitcombe. 
i^eting^  Greig  (one  of  the  co-heirs)  insbted  on  receiving 
fall  one-sixth  of  the  lOyOOO/.,  he  remaining  liable  to 
bis  share  of  the  costs ;  the  same  was  accordingly  paid 
him  by  the  devisees.     Mr.  Helps  then  offered  either 
carry  out  the  agreement  made  at  the  trial,  or  to 
liver  his  bills  in  the  regular  way,  but  he  furnished 
account  further  than  the  items  of  his  disbursements, 
amounting  to  2944/.     After  some  discussion,  the  five 
Teinaining  co-heirs,   in  order  to  have  an   immediate 
and   final  settlement,    agreed   to   receive   the   1000/. 
each,  and  to  allow  the  solicitors  to  retain  the  remainder 
for  the  costs,  on  his  giving  a  receipt  in  full  of  all 
demands.     A  full  and  final  settlement  of  all  bills,  ac*-      ' 
counts,  and  money  transactions  between  the  parties  was 
thereupon  come  to,  and  signed,  and  which  proceeded 
on  the  basis  of  the  arrangement  originally  suggested, 
that  the  solicitors  were  to  take  their  costs,  charges,  and 
expences  at  4000/.    The  respondents  afterwards,  in 
September  1843,  delivered  their  bill  of  costs,  amounting 
to  4500/.  to  Mr.  Greigj  who  had  not  concurred  in  the 
arrangement. 

In  Jtme  1844,  the  five  heirs  presented  a  special  pe« 
litlon  for  the  delivery  and  taxation  of  the  bill  of  costs. 

Mr.  Kindersley  and  Mr.  Glasse  in  support  of  the 
petition.  First,  There  has  been  no  payment  within 
the  true  intent  and  meaning  of  the  statute,  {a)     There  • 

cannot  be  a  settlement  of  a  solicitor's  account  which  has 
never  been  made  out  or  delivered,  and  as  to  Greig  who 
if  jointly  liable,  the  account  is  still  open.  Secondly, 
If  there  has  been  a  payment,  then  the  circumstances 

of 

(a)  6&7  Fkrf,  tf.73.#.  41. 
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1844*        of  the  case  are  not  sach  as  to  preclude  a  taxation.     A 
^■^V^^     client  who  must  be  assumed  to  be  i^orant  of  sudh 

In  re  «       ,  i  .         i.  -        #• 

Whitcombb.  matters,  agrees  to  pay  a  fixed  sum  to  his  solicitor  lor 
costs,  in  a  case  too,  where  no  bill  of  costs  has  been  de^ 
livered,  and  where  no  one  intervenes  to  protect  the  client 
from  the  influence  of  his  solicitor.  This  Court  will  not 
sanction  such  a  course  of  proceeding,  or  allow  it  to  in- 
terfere with  the  fair  ascertainment  of  the  amount  really 
due  from  the  client. 

Mr.  Turner  and  Mr.  Chapman  Barber  for  the  Re- 
spondents. A  payment  of  all  costs,  and  a  settlement  of 
all  accounts  and  transactions  between  the  parties,  has 
been  made  upon  a  special  agreement.  This  is  a  com- 
plete answer  to  the  application.  An  agreement  to  take 
a  fixed  sum  for  costs,  though  it  may  be  set  aside,  is  not 
void ;  for  in  De  Feucheres  v.  Dawes  (a)  an  action  at  law 
was  maintained  on  such  an  agreement.  While  that 
agreement  remains  in  force,  no  taxation  can  be  directed* 
The  Court  cannot,  upon  petition  and  upon  affidavit, 
enter  into  the  question  of  the  validity  of  this  agreement ; 
it  can  only  be  set  aside  upon  bill  and  legitimate  evidence, 
and  in  a  proceeding  in  which  the  Respondents  might  file 
a  cross  bill,  and  obtain  any  discovery  they  may  require 
from  the  petitioners. 

Mr.  Kinderdey  in  reply. 

The  Ma8T£r  of  the  Rolls.     In  this  case,  there  aff« 
pears  to  be  evidence  of  such  a  contract  between  the 
%  parties  as  to  preclude  me  from  ordering  a  taxation.     I 

make  no  observation  on  the  agreement,  nor  on  the  right 
of  the  petitioners  to  set  it  aside,  because  sitting  here 
upon  petition,  I  have  no  jurisdiction  to  set  it  aside,  and 
I  must  consider  it  valid  until  that  has  been  done. 

The 

(a)  Not  reported. 
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'JLTie  petitioners  are  five  of  the  six  co-heirs  of  the  late        1844. 

••   Wood  of  Gloucester^  whose  property  has  been  the     ^"^^^^^ 

l3Ject  of  litigation  in  almost  every  Court     Conceiving   Whitcombb. 

ty  had  a  right  to  be  established  against  the  devisees 

his  will,  they  entered  into  litigation  with  them,  in 

'l^ich  the  Respondents  acted  as  their  solicitors.   After  a 

It  expence  had  been  incurred,  it  was  suggested  that 

ould  be  advisable  to  effect  a  compromise.     A  sum 

lOyOOOiL  was  offered,  which  was  refused.     Several 

^r    the  parties  were  desirous  of  securing  1000/.  each^ 

^^scur  of  costs,  and  it  seems  theur  counsel  suggested  to 

^^»r.  Heipsj  *•  The  matter  now  rests  with  you,  will  you 

sUcsw  the  parties  1000/.  each,  and  take  the  remainder 

towr    year  costs  ?^  to  which  Mr.  Helps^  for  any  thing 

tta^t  appears  to  the  contrary,  being  both  just  and  ge-* 

i)^^irx)us,  consented.     Such  was  the  impression  on  his 

i^ixid  in  the  communication  between  him  and  counsel. 

^^^M.  Helps  relied  on  his  influence  over  his  clients  to 

ii^cJace  ihem  to  agree  on  what  had   been  proposed. 

lis  was  not,  however,  conclusive,  for  it  does  not  ap- 

to  have  been  considered  that  the  parties  present, 

^^  certainly  not  those  absent,  should  be  irrevocably 

'^od  by  the  agreement.     They  might  have  afterwards 

'^<1    that  4000/.  was  more  than  sufficient  to  pay  the 

(,  and  we  require  the  balance.     When  the  parties 

^i:'wards  met  to  complete,  Greig,  the  most  active  party 

•  ^^^ongst  the  heirs,  did  not  approve  of  the  arrangement ; 

,    ^^     Required  the  person  acting  for  the  devisees  to  pay 

^^   the  full  one-sixth  of  the  10,000/.,  and  he  obtained 

^^^Exient   otherwise   than  through  Helps.      The  other 

^^**ties  met  together,  and  a  discussion  went  on  a  con-  • 

arable  time  as  to  the  settlement.     Now  with  respect 

t.lie  five  petitioners.  Helps  had,  in  his  hands,  a  sum 

1666/.  belonging  to  each.     Ultimately,  each  agreed 

deceive  and  received  1000/.,  each  took  from  Helps  a 

'ipt  in  full  of  all  demands  for  law  charges,  and 

thereby 
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1844.       thereby  extinguished  all  claim  and  demand  on  the  part 
^^^^~^     of  their  solicitors. 

In  re 
Whitcombb. 

I  think  that  this  receipt  and  these  circumstances^ 
while  they  stand,  show  such  an  agreement,  that  I,  under 
the  jurisdiction  I  am  now  exercising,  have  no  anthority 
to  order  a  taxation. 

I  must  remark  on  the  great  danger  which  solicitors 
incur  when  they  enter  into  such  arrangements  with 
their  clients.  An  agreement  like  this  between  a  solicitor 
and  client  for  taking  a  fixed  sum  in  satisfaction  of  all 
demands  for  costs,  is  an  agreement  which  may  be  per* 
fectly  good ;  but  this  Court,  for  the  protection  of  partieS) 
looks  at  every  transaction  of  this  kind  with  great  sus- 
picion. The  matter  may  turn  out  to  be  perfectly  fair 
and  right,  still  it  exposes  the  conduct  of  the  solicitor  to 
suspicion,  and  naturally  awakens  the  vigilance  and 
jealousy  of  this  Court,  seeing  that  one  party  has  all  the 
knowledge,  and  the  other  is  in  ignorance.  But  it  is  not 
because  the  transaction  may  be  opened  that,  therefore, 
it  is  to  be  considered  as  open  upon  an  occasion  on. 
which  the  Court  is  exercising  a  jurisdiction,  in  which  it 
cannot  set  aside  the  transaction. 

The  prayer  of  this  petition  must  be  refused,  but 
without  costs,  as  the  solicitor  has  not  acted  with  proper 
prudence. 
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184i. 


In  re  THOMAS.  ^°^'  »• 

/^/■^R.  MEfF  agreed  to  let  to  Messrs.  Abkit  certain  L««ee  of  a 
premises,  and  the  fixtures  and  furniture  therein,  fixtures 

-^  ^  ^  draft  acnreement  was  prepared  by  Thomas^  the  les-  Jg^^  *®  P^y 

^  ^  ^    o  .  ^"®  expencc 

'*^^^^   ^  soiicitory  and  it  provided,  that  the  agreement  and  of  preparing 

tl^^    czounterpart  should  be  prepared  by  the  solicitor  of  ment^^eld 
*"^      lessor  at  the  expence  of  the  lessees.      The  draft  that  he  was 
^^^'^t^ned  no  reference  to  any  schedule  of  the  fixtures  the  costs  of 

furniture.  preparing,  and 

of  copies  of 
an  inyentory 

lessees*  solicitor,  on  perusing  the  draft,  stated,  ^^j'J^'^ 

^'^^^t    **  there  should  be  a  schedule  or  inventory  of  the  theagree- 

"*^«:fciture  &c  taken,  which  should  be  signed  by  the  ™^"''  • 

^ral  parties,"  and  he  introduced  into  the  draft  a 

^^nce,  which  described  the  fixtures  and  furniture  as 

particularly  set  forth  and  described  in  a  certain 

^dule  or  inventory  mutually  signed  by  the  parties." 

^^  ■*"-    Thomas  caused  an  inventory  to  be  prepared,  and 

^^^^^^    copies  made  thereof,  and  the  agreement  was  exe- 

^^  ^^cl.     An  order  was  afterwards  obtained  by  Messrs. 

^^it  for  taxing  Thomais  bill  of  costs  amounting  to 

^*    2&     The  Master  taxed  it  at  9/.  85.,  and  the  costs  of 

^     ^laxation  amounted  to  10/.  135.  6^.;  one  of  the  items 

^  ^^k  off  was  2/.  45.  8e/.  charged  for  the  preparation  and 

T^^^s  of  the  inventory. 


€S 


-■-  his  was  a  long  special  petition  by  way  of  appeal 
^^'"^  the  Master's  decision. 


"^r.  Turner  for  the  petition. 
Vol.  VIII.  L  Mr.  Kin- 
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1844.  Mr.  Kindersley  and  Mr.  Sandys,  contra. 

In  re 

Thomas.  The  Master  of  the  Rolls.  It  is  lamentable  to  see  par- 

ties incur  such  an  expence  respecting  so  small  a  matter. 
The  lessees'  solicitor  considered  the  agreement  de- 
fective, without  the  reference  to  the  schedule,  and  in- 
tended that  the  furniture  should  be  identified  by  means 
of  something  referred  to  in  the  agreement.  This  was 
accordingly  done,  and  the  question  is,  by  whom  the 
expence  is  to  be  paid. 

Thq  Master  thought  that  the  lessees  were  not  liable^ 
but  I  am  of  opinion,  considering  the  words  of  reference 
in  the  agreement,  that  it  would  have  been  incomplete, 
and  could  not  have  been  perfectly  expounded  withoat 
importing  the  schedule  into  it  This  item  ought  not, 
therefore,  to  have  been  disallowed. 
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■ 

1844. 

YOUNG  V.  GUY.  (a)  j^ne  24. 27. 

THE  question  was,  which  of  two  parties  was  to  suffer  A,  authorised 
1      ^i_     «       ,     /.^,    .  ,.  V  his  solicitor  to 

by  the  fraud  of  their  common  sohcitor.  borrow  700I. 

"  from  B,  to 

T  -%»     -n  t  1-  •        1      1-    payoffaraort- 

in  1839,  Mr.  Eumset/  was  concerned  as  sohcitor  both  gage,  and  for 

for  the  Plaintiff  Mr.  Young  and  the  Defendant  Gtw.  ^^»^t  purnose, 

^  "^     executed  a 

He  had  in  his  hands  a  sum  of  700/.  belonging  to  Gtn/^  bond  and  a 

for  which  he  was  personally  liable.  JTort^if  '^"^ 

The  solicitor. 
Applications  having  been  made  for  the  700/.,  Bum'  i,jg  i^^n^g  ^qq^^ 
sey  deposited  with  Guy  a  parcel  of  deeds,  stated  to  ^^^?^^^^^^ 
belong  to  an  estate  of  Sir  W.  Youngy  called  Risborough^  over  to  him 
as  a  temporary  security ;  the  Defendant  never  opened  ^*1®.  *!°?^? '" 
the  parcel,  but  retained  it  in  his  possession  until  the  stated  that  it 

10th   of  February  1841,  when   it  was   redelivered  to  a^^  e"o\la?eral 

Hunuey.  security.  The 

solicitor  re- 
tained the 

In  the  same  year  1839,  the  Plaintiff  was  possessed  transfer, which 

r  11    i     1       -r»    »  I  .  ^^'  never 

Of  an  estate  called   the  Radnage  estate,  subject  to  a  executed  by 

mortgage  to  Eeles  for  700/.     Rumsey  represented  to  the  themortgagee, 
j^^^  ^      ^  and  aftervvurds 

Plaintiff,  contrary  to  the  fact,  that  Eeles  had  demanded  absconded 
payment  of  the  mortgage,  and  he  proposed  to  get  the  havine'paid 
700/.  advanced  by  the  Defendant  upon  a  transfer  of  off  the  mort- 
^lei  mortgage,  and  which  the  Plaintiff  authorised  him  Court  relieved 

to  do.  ^'  ^**o'°  '^*® 

bond. 

A  party  re- 

On  the  29th  o(  Aumst  1839,  22//nw«/ accordingly  sent  covered  pay- 

^=>  »  »7  o  J  ment  at  law, 

to  the  Defendant  the  particulars  of  the  Radnage  estate  but,  on  equi- 
offered  as  a  security,  and  enclosed  a  letter  written  by  J^^payment^^' 
the  Plaintiff  to  Rumsey,  stating,  that  he   should    feel  was  decreed : 

,  ,.      ,    Held,  that  the 
obliged    Plaintiff  was 
{a)  Ex  reUttione,  tilso  entitled 

to  interest  on  the  amount  recovered  from  the  time  of  its  payment. 

L  2 
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1844.  obliged  by  his  borrowing  for  him  from  the  Defendantt 
on  mortgage  of  the  Radfiage  estate,  the  sum  of  SOOLf 
for  which  he  would  execute  a  mortgage  and  bond  as 
soon  as  they  were  ready. 

On  the  11th  of  October  IBSQ,  the  Plaintiff  and 
Rumsey  executed  a  joint  and  several  bond,  whereby  they 
became  jointly  and  severally  bound  to  the  Defendant^ 
conditioned  for  the  payment  on  the  17th  of  April  1840 
of  700/.  and  interest,  stated  to  be  the  same  sum  as  was 
mentioned  and  intended  to  be  secured  by  an  Indenture 
of  even  date,  made  between  Eeles  of  the  first  part,  the 
Plaintiff  of  the  second  part,  and  the  Defendant  of  the 
third  part  This  bond  was  some  time  in  October  18S9, 
delivered  over  by  Ramsey  to  the  Defendant. 

The  deed  of  transfer  was  also  executed  by  die  Plaintiff 
alone,  and  not  by  Eeles^  no  receipt  of  the  consideration 
money  was  indorsed  thereon,  and  it  was  retained  by 
Ramsey  down  to  his  bankruptcy  in  1841.  Bumsey 
stated,  that  a  difficulty  existed  in  payidg  off  Edes 
without  six  months'  notice,  and  matters  so  rested. 
Ramsey  paid  to  the  Defendant  interest  on  the  700/. 
down  to  the  month  of  January  1841.  On  the  10th 
of  Februayy  1841,  Ramsey  obtained  the  redelivery  by 
Guy  of  the  Risborough  deeds,  upon  giving  his  cheque 
for  700/.,  which  was  held  back  for  some  time,  but  being 
presented  on  the  11th  of  April  1841,  it  was  found  that 
he  had  no  assets  at  his  bankers.  Rumsey  absconded  on 
the  12th  oi  April  1841,  and  it  was  then  discovered  rtmt 
a  fraud  had  been  practised  by  him  on  both  parties. 
The  money  had  never  been  advanced  to  the  Plaintiff, 
no  communication  had  taken  place  with  Eeles  On  the 
subject  of  paying  him  off,  and  the  intended  securityib 
the  Defendant  had  never  been  completed.  The  De- 
fendant, however,  being  entitled  at  law  by  virtvie  of  the 

bond^ 
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comknenced  an  action,  and  recovered  payment  of  ISi^. 

I  on  the  29th  of  July  1841.  ^tP'^'^^ 

e  object  of  the  suit  was  to  recover  back  the  amount.  ^u^*  . 

•  Tinney  and  Mr.  Maundell  Palmer  for  the  PlaintifT. 

r.  Ttamer  and  Mr.  Goodeve  for  the  Defendant. 


r.  AUnutt  for  the  Assignees. 

mdaleur  v.  Blagrave  (a\  Todd  v.  Reid{b)^  Bartleit 
^enUand  (c),  RusseU  v.  Bangley  (d),  Barker  v.  Greefi' 
(e)  were  cited. 

«  Master  ^/A«  Rolls,  in  substance,  said,  that  it 
unfortunate  to  have  to  determine  which  of  two  in- 
persons  was  to  suffer  from  the  misconduct  of 
solicitor. 


at  the  bond,  in  this  case,  stated,  in  a  parenthesis, 
the  700/.  thereby  secured  was  the  same  as  that 
Uoned  in  the  transfer  of  Eeles*  mortgage  security ; 
that  therefore  the  parties  knew  that  the  bond  was 
ly  a  collateral  security,  and  that  the  authority  was 
r«ise  money  to  pay  off  the  mortgage,  and  not  to  raise 
ney  on  the  bond  only,  unconnected  with  the  other 
Bectsrity ;  that  parties  thus  dealing  with  an  agent  were 
bound  to  satisfy  themselves  of  his  right  to  deviate  from 
IiQUted  authority.  That  the  mere  possession  of 
^ond  was  not  sufiBcient  to  give  Gtft/  a  title  to  the 
WpiJey,  and  here  the  case  was  much  stronger,  for  no 
l?^Pliey  jwa^  ever  paid  for  the  bond,  and  the  only  con- 
.^Wexation  given  was  a  debt  due  from  Uumsey  to  Gwy, 
l^^yipent  of  which  he  could  not  obtain. 
"  y\        ,  Again, 

,;(^  6  Beav.  565.  ((/)  4  ^.  4*  Aid.  595. 

^  W  4  i.  ^  JA/.  210.  (e)  2  r.  ^  C.  {Etc.)  414, 

''lW)lo  B,^Cr.7€0. 

L  3 
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1844. 


Again,  the  Bisbot^ough  deeds  were  delivered  to  Gtof  in 
February  18S9,  and  were  not  redelivered  until  1841, 
when  Rumsey  obtained  them  upon  his  giving  a  draft  on 
his  bankers.  If,  therefore,  that  transaction  were  proper, 
the  delivery  of  the  bond  was  improper. 

That  the  prayer  of  the  bill  mast  be  granted,  and  the 
Defendant  must  repay  the  729/.  with  interest  on  the 
700/1  from  the  29th  of  July  1841,  and  also  the  costs  o£ 
the  suit 


Note.  —  See  Young  v.  Whke^  7  Beavan,  SOS. 


December, 


In  re  CAREW. 


After  pay- 
ment, an  ex- 
parte  (irder 
for  taxation  is 
irregular,  and 
the  same  rule 
applies,  where 
the  payment 
is  made  by  a 
mortpajree, 
and  the  tax- 
ation is  at  the 
instance  of  the 
i^ortpagor 
as  the  party 
ultimately 
<'  liable  to 
pay." 


1LM"R.  CAREW  had  been  employed  as  the  solicitoc  <" 
of  mortgagees  on  the  occasion  of  the  mortgag^^ 
being  paid  off.  His  bill  of  costs  against  the  mortgagees - 
in  the  transaction  amounted  to  96/.  The  mortgagees' 
had  paid  the  amount  (t^iough  the  mode  in  which  that  wa^ 
effected  was  not  very  distinctly  stated),  and  Mr.  Carets:^ 
hnd  given  his  clients  a  receipt  for  the  amount.  Afler^ 
this,  the  mortgagors,  as  the  parties  "  liable  to  pay,"  ob — - 
tained  an  ex  parte  order  of  course  for  the  taxation  of^ 
Mr.  Carew^s  bill,  under  the  provisions  of  the  6  &  7  VicL 
c.  73.  {a). 

A  motion  was  now  made  to  discharge  the  order  for 
irregularity. 


Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  motion. 
The  order  for  taxation,  obtained  behind  the  back  of  the 

solicitor, 

(a)  Sect.  58. 
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iolxcitor,  is  irregalar ;  for  where  a  bill  of  costs  has  been 

fMu.^,  a  referencct  for  taxation  can  only  be  obtained,  under 

tk^^  forty-first  section,  if  ^^the  special  circumstances  of 

A^s  case ''  require,  and  then  the  reference  is  to  be^  made 

''  «:s  ix>n  such  terms  and  conditions,  and  subject  to  such 

dix-*^tions '^  as  to  the  Court  shall  seem  right.     The 

«r  ought,  therefore,   to  have  been  obtained  upon 

special  petition,  alleging  and  proving  circumstances 

^idating  the  settlement  between  the  solicitor  and 


^Mr.  Kinierdey  and  Mr.  HaUett^  contrcU     Under  the 
amstances  of  this  case  appearing  upon  the  affidavits, 
doubtful  whether  there  has  been  any  payment  at  all, 
certainly  not  one  within  the  meaning  of  the  act  re- 
ed to.     The  case  of  a  mortgagor  does  not  come 
in  sect.  41. ;  for  how  can  a  mortgagor  know  whe- 
^^^v  the  mortgagee  has  paid  the  bill  of  costs  ?   Payment 
^igainst  a  party  liable  to  pay,  must  mean  a  payment 
the  assent  and  concurrence  of  such  party.     The 
er  is,  therefore,  regular. 

^XTie  Master  of  the  Rolls. 

have  no  doubt  that  this  order  was  irregularly  ob- 

ed,  and  the  greater  part  of  what  I  have  heard  in 

port  of  it,  tends  to  shew  special  circumstances  which 

ht  to  have  been  brought  forward  upon  a  special  pe- 


«^ 


e  case  is  very  simple.     On  the  transfer  of  a  mort- 
€,  the  mortgagees  employed  Carew  as  their  solicitor, 
the  mortgagors  employed   White  and  Son  as  their 
icitors.    Of  course  the  mortgagees  could  not  be  called 
^^     to  transfer  the  estate,  until  they  had  been  paid  the 
Mortgage  money  and  the  costs  incurred  as  between  the 

L  4*  mortgagees 
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1844.        mortgagees  and  their  solicitor.    The  amount  of  C06t% 
L^e'cjMEW    ^^^^  properly  ascertained,  at  the  risk  of  the  mortgagee^ 

must  ultimately  be  paid  by  the  mortgagors.  There 
was  formerly  a  difficulty  in  a  mortgagor  obtaining  Um 
taxation  of  the  bill  incurred  by  his  mortgagee;  but 
now,  under  the  recent  act  of  parliament,  the  costs  may 
be  taxed  at  the  instance  of  the  mortgagor,  whether  they 
have  been  paid  or  not.  But  the  act  says,  that  if  there 
has  been  payment,  '^ special  circumstances"  must  be 
shewn,  to  induce  the  Court  to  tax  the  bill. 

It  is  said  that,  notwithstanding  the  mortgagees  have 
paid  their  solicitor,  the  mortgagors  may  come,  as  of 
course,  and  obtain  an  order  for  the  taxation  of  the 
paid  bill.  It  would,  indeed,  be  strange,  if  a  settle- 
ment of  account  between  a  solicitor  and  his  client, 
the  mortgagee,  afforded  no  protection,  and  that  a  third 
party  might  step  in,  after  payment,  and  obtain  an 
order  of  course  to  tax  the  bill  and  for  repayment  of 
any  thing  found  overpaid.  I  am  of  opinion  that  this  is 
not  so;  and,  although  the  act  does  not  prevent  taxation 
after  payment  by  the  mortgagee,  still  it  is  not  to  be 
obtained  by  an  order  of  course. 

As  to  the  question  whether  there  has  been  payment 
or  not  of  this  bill,  the  matter  does  not  appear  by  any 
means  so  clear  as  it  ought.  What  has  passed  is  this : 
—  On  the  13th  of  Novemberj  White  and  Son,  for  the 
mortgagors,  desire  to  have  from  Carew  the  amount  of 
his  charges ;  a  week  afler  he  sends  the  amount  of  bis 
charges,  with  a  receipt  for  the  amount,  signed  by  him* 
self.  M7tite  and  Son  then  wrote  a  letter  stating  that  they 
considered  the  charges  too  high.  Carew  gave  an  an- 
swer representing  it  as  an  affair  between  the  mort- 
gagors and  mortgagees,  and  intimating  that  he  had  been 
paid  the  96L     In  this  state  of  things.  White  and  Son 

presented 


CASES  IN  CHANCERY.  15S 

presented  a  petilion  for  an  order  of  course,  and  on  the 

petition  they  state  that  Carew  had  delivered  his  bill  to 

the  solicitors  of  the  petitioners  on  the  20th  of  November 

1844*,  c^ontaining  unreasonable  charges.   In  one  sense  he 

had  delivered  it ;  but  it  was  accompanied  by  a  receipt 

and  a  statement  that  it  had  been  fully  paid.     Now  it  is 

to  be  recollected  that  this  was  not  a  bill  of  Carew  against 

the  mortgagors!  but  against  the  mortgagees,  but  which 

the  mortgagors  were  ultimately  liable  to  pay ;  yet  the 

order  directs  the  Master  to  certify  the  amount  due  from 

^^  petitioners  to  Carem.     That  is  not  the  point  to  be 

^^^^^^taioed.     The  point  to  be  ascertained  is,  what  was 

P'^^^pcrly  due  from  the  mortgagees  to  CareWy  or  from 

^^^^ys  to  the  mortgagees.     That  alone  is  what  a  mort- 

^fir^r  is  entitled  to  have  ascertained.     This  is  not  the 

^'Stiary  case  of  a  taxation  as  between  solicitor  and  client, 

^    the  order  does  not  seem  to  me  to  contain  provisions 

ssary  to  carry  into  effect  a  final  settlement  of  the 

^Cer  as  between  these  parties.     The  order  is  irre- 

V  and  most  be  discharged. 


re  cannot  be  a  question  as  to  the  liability  of  the 

€o  be  taxed,  and  one  half  of  the  circumstances  stated 

«y  would,  if  brought  forward  in  a  proper  manner 

proved,  induce  me  to  order  its  taxation.     Primd 

where  an  order  of  course  is  discharged  for  ir- 

larity,  the  costs  are  to  be  paid  by  the  party  ob- 

Dg  it ;  but,  considering  the  ambiguity  with  respect 

e  mode,  of  payment,  I  shall  discharge  this  order, 

costs. 
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Dec,  19. 


FULTON  V.  GILMOUR. 


Leave  given,     HPHE  Defendant,  an  executor,  had  improperly  left  the 
issue  and  in  ttnst  funds  in  the  hands  of  a  mercantile  house  in 

the  paper  to.    j^dia,  which  had  failed.     He   had   proved   the   debt 

file  a  supple*  .* 

mental  answer  against  the  estate,  and  afterwards  received  the  dividends. 

to  correct  an 


The  bill,  filed  by  one  of  the  cestuique  trusts^  originally 


important 
date. 

insisted  on  his'  so^g*^^  ^^  recovery  of  her  share  of  the  dividends  only, 
discharge  and  it  proceeded,  erroneously,  on  the  supposition  that  the 

solvent  Act  in  Defendant  had  been  a  bankrupt,  and  obtained  his  certifi- 
1 835,  in  bar.  ^^x^  \^  England^  that  consequently  he  was  discharged  from 
cause  was  in      his  liability  for  the  breach  of  trust,  and  was  answerable 

tLlvlred  ^^  ^"'y  ^°^  ^^^®  dividends.    It  also  stated  that  the  Defendant 

that  the  dis-  had  taken  the  benefit  of  the  £^5/  India  Insolvent  Debtors' 

pl^celn Tsse.  ^^^  *" November  1833.    The  Defendant  denied  the  bank- 

A  discharge  runtcy,  but  admitted  the  insolvency  as  stated.  The  Plain- 

m  1836  would        '  t      ,  ,  ,  ,   , 

be  a  good         till  excepted  to  the  answer,  upon  the  ground  (amongst 

defence  but      others)  that  the  Defendant  had  not  stated  the  date  of 

the  discharge 

in  1835  would  the  insolvency,  and,  the  exception  being  allowed,  the 

Plaintiff  amended  her  bill,  statuig  that  she  was  not  re- 
sident in  India  at  the  time  of  the  Defendant's  insolvency 
there,  and  insisting,  in  effect,  that  in  consequence,  the 
Defendant  was  not  discharged  from  the  breach  of  trust. 


noL    Permis- 
sion was  given 
to  file  a  sup- 
plemental 
answer  to 
correct  the 
date. 

A  Defend- 
ant asking 
leave  to  file  a 
supplemental 


In  the  further  answer,  the  Defendant,  after  stating 
that  the  Defendant  was,  at  or  about  the  time  in  the 
di^rnal^sm^  ^''1  mentioned,  duly  adjudged  insolvent  under  the  pro- 
the  terms  of  visions  of  the  several  acts  then  in  force  for  the  relief  of 
tended  to  be  '  insolvent  debtors  in  the  East  Indies^  stated,  that  he,  the 

Defendant,  was  subsequently  to  the  month  o(  Augtist 
1834,  viz.  as  he  believed  i?i  the  month  of  April,  1835, 
duly  discharged,  according  to  the  provisions  of  such 

acts, 


filed. 
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acts,  as  in  his  former  answer  and  therein  mentioned. 
And  the  Defendant  insbted  on  the  benefit  of  the  statutei 
in  bar  of  the  claim  relating  to  the  breach  of  trust. 

A.fter  the  cause  was  at  issue,  and  had  been  in  the 
paper  for  hearing,  the  Defendant  moved  for  liberty  to 
file  a  supplemental  answer,  for  more  correctly  stating 
the  date  of  the  Defendant's  discharge  under  the  Insolvent 

Act  in  Indiaj  which  was  stated  in  the  answer  to  be  in 

April  1835,  when,  in  fact,  it  was  in  1836. 

"Hie  Defendant  made  an  affidavit  stating  that  he  only 

^Covered  the  error  on  the  6th  of  December  last,  and 

^^t  when  he  put  in  his  answer  he  had  not  his  discharge 

^  I'efer  to,  nor  was  he  aware  of  the  date  thereof,  or  of 

^he  period  of  filing  his  petition  until  the  6th  oi  December. 

It  appeared  that  the  object  of  putting  in  the  supple- 
'^^tital  answer  was  this :  —  Under  the  9  G.  4.  c.  73.  la) 
^■^  East  India  Insolvent  Act  in  force  in  April  1835, 


ti» 


Defendant  would  not  be  discharged  from  his  liability 


^   f  espect  to  the  breach  of  trust,  whereas,  under  the  4 

3  W.  4.  c.  79.  (6),  the  act  in  force  in   1836,  the  De- 

^^dant  would  be  discharged,  although  the  Plaintiff  was 


1844. 


Fulton 

OlLMOUR. 


«*» 


resident  in  England. 


^4r.  Kindersley  and  Mr.  Tetinant^  in  support  of  the 
•Motion. 

Tlie  Defendant  ought  to  be  permitted  to  file  a  supple- 

^^^ntal  answer,  in  order  that  the  facts  may  be  correctly 

stated.     The  Defendant  had  no  documents  to  refer  to 

^^  the  time  he  put  in  his  answer,  and  was  compelled  to 

answer  forthwith,  to  the  best  of  his  belief,  which  turns 

out  to  have  been  erroneous  in  point  of  date.     It  would 

be 

(a)  Sect.  63.  (6)  Sect.  1 . 


Fulton 

V. 
GlLMOOIt^ 
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be  a  great  injustice  to  bind  the  Defendant  by  ah  in- 
nocent mistake,  which  the  Court,  in  another  form^  is  in 
the  constant  habit  of  relieving  against,  where  the  party 
comes  without  delay. 


Mr.  Turner  and  Mr.  Toiler^  cotUrd. 

There  is  no  instance,  in  which  a  Defendant  has 
been  permitted  to  contradict  his  former  answer,  at  so 
late  a  stage,  the  cause  being  in  the  paper  for  hearing. 
The  Plaintiff  is  now  in  the  situation  to  obtain  a  decree 
against  the  Defendant  for  the  breach  of  trust,  and  if 
permission  be  given,  to  introduce  into  the  record 
now  made  up  a  most  important  fact,  the  effect  will 
be  to  destroy  the  Plaintiff's  right,  and  deprive  her  of 
the  benefit  of  the  Defendant's  admission.  Again  the 
Court  will  not  relieve,  where,  as  in  the  present  case, 
the  fact  was  within  the  power  of  the  Defendant,  and 
by  reasonable  enquiry  and  due  diligence,  might  have 
been  stated  in  the  former  answer. 


Mr.  Kindersley^  in  reply. 

M^Dougal  V.  Furrier  (a).    Curling  v.  The  Marquis  tf 
Taamskend  (&},    Greenwood  v.  Atkinson  (c),   lA'oesey  ▼• 
Wilson {d)i    Bell  v.  Dnnmorc(e)j  were  cited;  and   see 
Swallow  V.  Day  (^),  and  Maddeford  v.  Auslwich  (h) 

The  Master  of  the  Rolls. 

It  is  of  the  greatest  impoitance  that  parties  sbMild 
be  kept  strictly  to  the  statements  sworn  lo  hy  disir 


answers. 


{a)  4  Rnti.  486. 
ib)  19  Vei.  628. 
(c)  4  iStJfi.  54. 
\d)  \  Vet.  i  B.  149. 


Hen, 

{e)  7  Beoo.  S8S.      . 
(g)  S  Colhf^  133. 
ifi)  II  iStmoiff,  209. 
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Ijere^  the  Defendant  states,  thiat  when  called  upon 

to  answer,  he  had  no  documents  to  assist  him,  and  that 

»^  "WBs  obliged  to  speak  from  memory.     He  stated  his 

^'iscliarge  to  have  been  in  April  1835,  and,  at  a  very 

advanced  period  of  the  cause,  he  discovered  it  was  in 

1836.    He  states  he  had  nothing  to  guide  him  as  to 

^ni3  JQte,  and  that  he  committed  an  error.     It  is  true 

^'^^^t:  be  might  have  had  the  means  of  knowing  this  fact, 

^^hich  arose  out  of  an  adjudication  in  a  public  court, 

^nder  which  he  obtained  his  discharge,  and  it  appears 

^h^^  the  applications  for  discharges  are  published  in  the 

^i^-o»&ii  Gazette.     But  this,  on  the  other  hand,  shews 

^■^£i>^  this  was   no  secret  matter  resting  in   the  De- 

'^^^ciant's  own  breast,    and  nothing  exclusively  within 

"*s    power. 


1844. 


'JLlie  question  is,  am  I  to  allow  this  matter  to  be  cor* 
'Crt.cd  ?  I  think  I  must. 


I  am  sensible  of  the  great  inconvenience  which  may 
oaused  to  the  Plaintiff  by  this  indulgence,  and  for 
thing  I  know  to  the  contrary,  the  consequence  of 
^"^»iging  this  date  will  be,  to  oblige  the  Plaintiff  to 
^t.Vidraw  the  replication,  and  go  into  fresh  evidence,  and 
e  a  number  of  circumstances  which  otherwise  would 
fXa^Ve  been  unnecessary.   That  may  be  very  inconvenient 
the  Plaintiff,  but,  on  the  other  hand,  if  the  Defend- 
is  right,  that  this  fact  has  been  erroneously  stated, 
^^^  that  the  correction  of  the  date  according  to  the  real 
^*>ith,  will  alter  the  Defendant's  liability,  and  cause  a 
^^fiRfcrent  decree  lo  be  made  from  that  which  would  be 
*^^de  in  the  present  state  of  the  record,  the  Court  itself 
^^'^  Bs  it  appears  to  me,  the  strongest  interest,  and  a 
T^*^in  duty,  to  use  its  best  endeavours  to  escape  from 
^he  chance  of  deciding  on  facts  which  are  false,  and 
^^king  a  decree  not  warranted  by  the  tri^th  of  the  case. 

This 
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Fulton 

V. 
GlLMOUR. 
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This  is  Dot  a  case  like  M^Dougal  v.  Purrierj  where,  at 
a  late  stage  of  the  cause,  a  party  attempted  to  set  up  an 
entirely  new  defence,  admitting,  all  the  while,  that  the 
facts  stated  in  his  first  answer  were  all  true.  Here  a 
party,  through  error,  has  incorrectly  stated  an  im^ 
portant  date.  I  think  I  must  give  leave  to  the  Defend* 
ant  to  file  a  supplemental  answer  to  correct  the  date 
upon  payment  of  costs. 


A  party  asking  leave  to  file  a  supplemental  answer, 
ought  distinctly  to  set  forth  the  terms  of  the  answ^ 
proposed  to  be  filed  (a),  and  here  the  Defendant  mos^ 
be  strictly  confined  to  what  he  has  asked  by  his  notice 
of  motion. 


(a)  Haslar  v.  Hollis^  2  Beavan,  236.,  Smith  v.  Hartley,  $  Beavam^ 
'432. 


Note. —  This  case  was  affirmed  by  Lord  Lyndhurst,  L,  C, 
1  Phii,  522.  The  Defendant  aflerwards  filed  a  supplemental  answer ; 
and  at  the  hearing  of  the  cause,  on  the  15th  of  Feffnutry  1845,  it 
was  admitted,  that  the  variation  of  the  date  introduced  a  good 
defence  against  all  claims  anterior  to  the  insolvency. 
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TAYLOR  V.  WYLD.  ^'ov.  20. 25. 

rHIS  cause  came  before  the  Court  upon  general  The  Court 
.  10  assumes  that 

demarrer  for  want  of  equity.  an  order  of 

an  Engliih 
^.^  court  of  com- 

The  Plaintiff  and  the  Defendant,  Mr.  Tayl  Vj  were  petentjuris- 

»narried  in  1830,  and  they  separated  in  1837.    In  1838,  p^'^^^^  o„  ^ 
^^     Plaintiff,    Mrs.  Taylor,    commenced    proceedings  just  found- 
^S^nst  her  husband  in  the  Consistory  Court,  for  a  rest!-  ^^t  enter  into 
tution  of  conjuiral  rights,  and  she  succeeded  in  that  'K®  consider- 

^^-^Urt  merits  of  it, 

upon  an  an- 
cillary pro- 

llie  husband  thereupon  appealed  to  the  Court  of  ceeding  taken 
-^*^hes,  which  Court,  in   June  1839,  allotted  to  the  the^rtfeTto 

^Jaintiff  800/.  a  year  for  her  alimony  during  the  depend-  remove  fraud- 
J.  _  ^   -         .       »      -r  1      J     .  .         n  1      -TM  ulent  impe- 

^^^C€  of  the  suit.    In  June  1839,  the  decision  of  the  Con-  diments 

sistory   Court  was    affirmed,    whereupon    Mr.  Taylor  created  to 
appealed  to  the  Privy  Council,  and  the  Judicial  Com-  ecution  of  the 
"ciittee  having,  on  the  10th  oi  February  1842,  reported  °'"a  bill  was 
^*^  lier  Majesty  that  the  sentence  ought  to  be  affirmed,  filed  for  relief 
^^d  the  principal  cause  retained,  &c.,  Her  Majesty,  by  veyancc^ofT" 

^^  order  of  council,  affirmed  the  same  accordingly.  real  estate, 

°  made  fraud- 

ulently to 

Mr.  Taylor  resisted  the  payment  of  alimony  subse-  ^®^*^^^  ^?^'   . 

•^  *^  •'  ^  questration  of 

4^ent  to  the  order  of  the  Privy  Council,  on  the  ground  the  Privy 
^l^t  the  alimony  had  been  granted  during  the  depend-  fhara'^peSon ' 
^^e  of  the  suit  only,  and  that  it  terminated  upon  the  alleged  to 
^Dal  sentence,  but   the    Privy  Council  held   that    the  cuired^in'the 
^use   was  a  depending  cause   until    Mr.  Taylor  had  fr^"^*  ^"^  *o 

r#v      1*    I       •  1       1  1  oi  1  ...  ,     whom  an  out- 

^niphed  with   the   order.     Several  monitions  issued,  standing  term 

some  by  a  single  surrogate,  for  payment  of  the  arrears  \^^  j®^"  ®^ 

01  alimony,  from  time  to  time  due,  but  which  were  never  attend  the  in. 

obeyed,  and  sequestrations  were  issued,  under  the  seal  prop^^rly^^rde 

of  her  Majesty,  to  sequestrate  the  real  estates  of  the  a  party  to  the 

Defendant, 
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Defendant,  Mr.  Taylor^  who  had  gone  abroad  previous 
to  November  1843.  The  bill  alleged,  that  the  Defend- 
ant, Mr.  Taylovy  in  order  to  defeat  the  Plaintiff  of  her 
remedies  for  compelling  payment  of  the  alimony,  had* 
on  the  21st  of  October  1843,  made  a  fraudulent  and 
colourable  conveyance  of  his  real  estates  to  the  Defend- 
ant IVyld^  who  was  to  hold  them  for  his  benefit;  anid 
with  the  same  object,  certain  outstanding  terms  in  the 
estates  had  been  conveyed  to  the  Defendant  Lindoj  and 
that  when  the  sequestrators  went  upon  the  estates^  they 
were  informed  of  the  conveyance,  and  they  in  conse- 
quence returned  that  Mr.  Taylor  had  no  estates,  &c 
which  they  could  collect.  On  the  SOth  of  July  18My 
two  further  writs  of  sequestration  were  issued  by  the 
Privy  Council,  to  enforce  the  decrees  and  orders  for 
payment,  and  there  being  no  prospect  of  these  being 
obeyed,  this  bill  was  filed  by  Mrs.  Taylor  against  Mr* 
TayloTy  Mr.  Wyld^  and  Mr.  LindOj  to  set  aside  the  in- 
dentures of  the  21st  of  October'  IS^S,  as  fraudulent  and 
void,  and  that  the  Plaintifi*  might,  in  equity,  have  the 
full  benefit  of  the  orders  and  sequestrations,  and  for  a 
receiver  and  injunction. 

To  this  bill  Mr.  Lindo  filed  a  general  demurrer  for 
want  of  equity. 

Mr.  Teed  and  Mr.  Fabe?,  in  support  of  the  demurrer^ 
referred  to  the  2  &  3  fV.  4.  c.  93.  (a),  the  3  &  4  ^.  ♦. 
c.  41.  (6),  the  6  &  7  Vict.  c.  38.  (c),  and  the  7  &  8  Vid. 
r.  69.  {d\  and  to  2  Knapp  App'.  (^),  and  insisted,  that 
under  the  authority  thereby  given  to  the  Judicial  Com- 
mittee and  their  surrogates,  the  monitions  and  seques- 
trations 

{a)  Sect.  2.  {d)  Sect.  12. 

{b)  Sect.  28.  le)  Page  xxiii. 

(t)  Sect,  8. 
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trtC^foQS  were  illegal  nnd  void,  and  that  this  Court  called         IS^^. 
npc^sn  to  enforce  tiiero»  ought  to  consider  their  validity. 
So^^^oAljf  that  Ldndo^  being  a  mere  trustee  of  a  term 
whS^^h  was  to  attend  the  inheritance,  was  not  properly 
e  a  party  to  the  suit  {a) 


T.  Kinderdey^  Mr.  Turner^  and  Mr.  G.  L.  Russell^  in 
sapf>€>rt  of  the  bill,  argued,  that  the  bill  was  founded  on 
the     principle  stated   in  Lord  Redesdale's  Treatise  {If)^ 
thaC     ^  Courts  of  Equity  will  lend  their  aid  to  enforce 
ibe  judgments  of  courts  of  ordinary  jurisdiction ;  *'  and 
here*  by  collusion  and  fraud,  the  Plaintiff  had  been  de» 
priired  of  the  benefit  of  the  orders  for  alimony.     That 
the  decrees,  orders,  and  processes  of  courts  of  competent 
juiisdtction,  could  not  be  questioned  in  other  courts  of 
the  country.     That  credit  must  be  given  to  their  validity, 
iud  that  if  there  were  any  irregularity  in  the  proceedings, 
application  should  be  made  to  the  judicial  committee 
fw  the  purpose  of  correcting  them,  as  it  was  not  corn- 
Patent  to  the  Court  to  sit  as  a  court  of  appeal  on  the 
Proceedings  of  a  court  of  last  resort. 

As  to  Lindo  being  made  a  party,  they  insisted,  that 
upon  the  allegations  of  the  bill,  he  appeared  to  have 
™ixed  himself  up  in  the  concoction  and  execution  of  the 
^cged  fraudulent  scheme  to  defeat  the  Plaintiff,  and 
uiat  he  had  properly  been  brought  before  the  Court  in 
'^^'pect  of  the  estate  vested  in  him,  in  order  that  the 
t^m  might  not  be  improperly  used  or  dealt  with,  so 
^to  impede  the  Plaintiff  in  the  attainment  of  her  just 


Mr.  taber  in  reply. 


(fl)Sce  Brookei  v.  Buri^   I  (fi)  Page  MQ 

Vou  VIII.  M 


The 
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The  Master  of  the  Rolls,  after  stating  the  previoui 
facts  as  alleged  by  the  bill,  proceeded  as  follows:  — 
The  last  sequestration  issued  under  an  order  of  tb 
judicial  committee  on  the  SOth  of  Juhf  1844>,  and  i 
being  perfectly  clear  from  what  had  previously  takei 
place,  that  this  writ  of  sequestration  could  not  be  exe 
cuted,  in  consequence  of  the  fraudulent  transfer  of  th< 
estate,  obstacles  which  could  only  be  removed  by  tb< 
authority  of  this  Court,  the  present  bill  has  been  filed  fo: 
relief  in  that  respect.  The  principal  allegations  of  tb< 
Plainti£P  are  these, — *^  I  have  a  clear  right,  I  have  ob 
tained  a  final  judgment,  and  have  issued  process  thereon 
but  I  am  unable  to  execute  that  process,  in  conseqneoo 
of  the  fraudulent  acts  of  the  Defendants."  This  Coor 
is  then  asked  by  the  Flaintifi^,  in  the  exercise  of  it: 
jurisdiction,  to  prevent  her  just  rights  being  defeated  b; 
that  fraudulent  act  of  Mr.  Taylor.  Mr.  Taylor  ani 
Mr.  fVyldliRYe  not  answered;  but  Mr. Undohas  filec 
this  general  demurrer,  and  in  support  of  it,  he  says 
first,  that  every  order  and  every  step  taken  before  tb< 
judicial  committee  of  the  privy  council  is  illegal,  tha 
they  were  wholly  incompetent,  and  had  no  authorit; 
to  do  any  one  of  the  acts  they  have  done,  in  short 
that  the  matter  was  before  a  body  who  had  no  right  o 
jurisdiction  to  interfere  at  all ;  that  every  one  of  thes 
orders  ought  to  be  treated  as  mere  nullities,  and  th 
processes  founded  on  them  as  mere  injuries  done  to  th 
persons  to  be  affected  by  them,  and  that^  in  this  Court 
I  am  to  treat  them  as  nothing.  Mr.  Faber^  whose  db 
cretion  has  certainly  not  led  him  to  that  extremitj 
says,  that  there  are  some  of  them  which  are  not  withi 
the  jurisdiction  or  competency  of  the  privy  council,  an< 
therefore,  the  whole  ought  to  be  treated  as  invalid, 
have  gone  through  the  several  acts  of  parliament,  thoug 
I  cannot  say  I  have  fully  read  them,  because  intimatio 
has  been  given  me  of  an  act  ef  parliament  which  h* 

th 
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^h^  effect  to  render  valid  various  orders  which  were  con-  1844. 
rred  to  be  doabtfiil  under  the  authority  of  former 
and,  beyond  all  doubt,  the  judicial  committee  of 
tli^  privy  council  has  now  jurisdiction  and  authority  to 
do  ^liese  acts.  It  has  had  it  for  a  considerable  length  of 
^tn^  and  certainly  had  it  when  the  order  was  made 
iirliich  is  now  sought  to  be  enforced,  and  when  the  last 
sequestration  was  issued. 

But  then  it  is  said,  that  these  orders  though  they 

might  lawfully  be  made  by  the  Judicial  Committee  of 

tlie  Privy  Council,  had  not,  in  fact,  a  lawful  founda- 

^on,  for  they  proceeded  on  some  anterior  proceedings 

^^hich  were  invalid.     It  has  really  been  supposed,  that 

^ti«  Master  of  the  Rolls  sitting  here  has  authority  to  con- 

*H3er  whether  an  order,  which  is  within  the  competency 

*^f  the  Judicial  Committee  of  the   Privy    Council   to 

'^^e,  has  or  has  not  proceeded  on  a  valid  foundation. 

'     Aink  a  more  ridiculous  imputation  of  jurisdiction  to 

***i«  Court,  I  have  scarcely  ever  heard.  If,  in  a  cause  in 

^liich  the  Judicial  Committee  of  the  Privy  Council  is 

^^^inpetent  to  make  an  order,  I  were  to  take  on  myself 

*^^    consider,  whether  that  Court  has  or  not  proceeded 

*^*^  just    and   proper   grounds,  I   should,   in   fact,   be 

^'^^ing  this  Court  a  Court  of  Appeal  from  the  decision 

^f*  the  Judicial  Committee ;  that  Court  being  itself  not 

^^\j  a  superior  Court,  but  one  of  ultimate  appeal. 

It  is  said  that  this  is  not  so,  because  in  any  Court 

*iid  particularly  in  this,  you  might  have  a  prohibition, 

Md  that  there  are  authorities  in  this  country   which 

^1  prohibit  any  Coutt  whatever,  from  proceeding  in  a 

iiE^stter  which  is  not  within  their  jurisdiction.     I  do  not 

itan  to  enter  into  any  discussion  at  all  on  that  subject, 

itd  I  will  not  express  any  opinion  on  what  could  be 

done.     The  Court  of  Judicial  Committee  of  the  Privy 

M  2  Council 
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1844. 


Council  is  not  merely  a  court  of  ultimate  appeal^  ba 
it  is  a  Court,  which,  by  its  constitution,  might,  in  man] 
instances  contemplated  by  the  acts  creating  it,  exercisi 
an  original  jurisdiction,  and  how  far  the  exercise  o 
that  original  jurisdiction  might  or  might  not  bring  int( 
any  other  court,  the  consideration  whether  they  an 
exceeding  the  limits  they  ought  to  exercise,  I  will  noi 
express  an  opinion,  nor  is  it  necessary  for  me  to  do.  ac 
in  this  case,  because  the  FlaintiiF  is  now  endeavoar- 
ing  to  enforce  process  founded  upon  orders,  which  il 
is  clear,  the  Judicial  .Committee  had  jurisdiction  and 
authority  to  make.  That  being  so,  it  is  entirely  out 
of  the  competency  of  this  Court  to  consider,  whethei 
these  orders  were  made  on  a  consideration  which  coold 
be  in  all  respects  justified,  I  am  bound  to  presume, 
that  the  order  was  made  on  a  proper  consideratimi  ol 
the  rights  of  the  parties ;  and  it  being  within  the  com- 
petency of  the  Court  to  make  such  an  order,  I  will  noi 
enquire  into  the  merits  of  it,  still  less  will  I  do  so  on  ii 
demurrer  to  this  bill,  which  repeats,  again  and  again, 
that  these  orders  were  dtih/  made  and  the  processes 
didy  issued  according  to  law. 


I  was  surprised  to  find  the  Court  asked,  on  a  de- 
murrer to  such  a  bill  as  this,  to  assume  that  the  orders 
of  one  of  the  highest  Courts  in  the  Kingdom  are  to  be 
treated  in  all  respects  as  nullities,  and  to  hear  the  facility 
with  which  it  is  supposed  that  orders  of  such  a  court 
can  be  called  into  question.  The  constitution,  no  doubt, 
has  provided  means,  whereby,  on  a  proper  occasion,  in 
a  proper  place,  and  by  a  proper  proceeding,  any  one 
who  is  aggrieved  by  the  order  of  any  Court,  or  by  the 
authority  of  any  person  whatever  exercising  jurisdiction 
in  any  court  however  high,  may  obtain  redress  against 
injury ;  but  redress  against  the  orders  of  such  a  Court 
as  the  Judicial  Committee  of  the  Privy  Council,  cannot 

be 
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be  obtained  here,  by  merely  alleging,  without  any  proof       1844. 

or  colour,  that  the  orders  are  made  without  authority,     ^^^^^"^ 

met  are  altogether  null  and  void,  and  illegal.  «. 

Wild. 

The  other  ground  argued  is,  that  Mr.  Lindo  is  a 
i&ere  agent,  or  is  a  mere  person  having  a  dry  legal 
estAte  Tested  in  him  in  trust  to  attend  the  inheritance. 
The  legal  estate,  as  I  understand  the  statement  in  this 
bil]^  is  in  Mr.  UndOf  in  trust  for  the  inheritance  which 
^  is  Mr.  fVyld.    And  Mr.  Undo  and  Mr.  Wyld  are  con<- 
triving  with  Taylor^  by  these  fraudulent  means,  to  evade 
tbe  Plaintiff's  just  claim,  acting,  as  appears  in  this  bill, 
in    their  mixed  characters  of  agents  and  persons  having 
the  legal  estate,  and  this  legal  estate  may  be  and  has 
employed  by  them  to  defeat  the  just  rights  of  the 
iintiff.     It  is  not  necessary  to  allege  that  he  threatens 
to  use  it     I  think  that  the  second  ground  of  de- 
murrer fails,  and  I  must  therefore  overrule  this  de- 
murrer. 

Demurrer  over-ruled. 


M  S 
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1845. 


Jmu  2J.  PEMBERTON  v.  LANGMORE. 

Whether  a  ILM^  ROGERS  moved,  under  the  25d  and  Mth 
s^Vmrnd  ^^  Orders  of  the  26th  of  Jugust  1841(a),  for  an 
<»"  ^  P""^  order  for  leave  to  make  an  entry  of  the  service  of  a 
by  service  of  copj  of  a  bill  of  revivor  filed  to  bring  the  husband 
copy  bill.         ^^f  ^  married  Plaintiff  before  the  Court.      The  affidavit 

in  support  of  the  application  stated,  '^  that  the  depo- 
nent had  served  the  Defendant  WiUiam  Nimn^  the 
guardian  of  J.  Nurm  a  person  of  unsound  mind,  as- 
signed under  a  commission  issuing  out  of  this  Court  to 
put  in  the  answer  of  the  said  James  Nurmj  to  the  Plain- 
tiff's original  bill,  with  a  copy  of  a  bill  of  revivor  and 
supplement,  which  did  not  pray  any  subpcena  or  an  ao» 
count,  &c." 

The  Master  of  the  Rolls. 

Have  these  Orders  ever  been  applied  to  persons  of 
unsound  mind?  It  makes  a  material  difference,  that 
the  party  you  propose  to  bind  by  all  the  proceedings, 
is  a  person  of  unsound  mind.  The  only  exception 
contained  in  the  General  Order  is,  certainly,  that  of 
infants,  but  I  do  not  see  how  the  case  of  a  party  un- 
conscious of  what  is  going  on,  is  to  be  distinguished* 
You  have  no  answer  or  traversing  note ;  but  you  seek 
to  bind  him  by  all  the  proceedings  in  the  cause  in  the 
same  manner  as  if  he  had  appeared,  and  answered  the 
bill. 

Mr.  Rogers  withdrew  his  application. 

(a)  Ord.  Can,  171. 
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\^ 


GIBSON  V.  CHAYTERS.  Jan.  le. 

R.  BAT^  moved  to  make  absolute  an  order  nisi^  DefeDdant 
g.      -%.      %  •  •  •       ^*  moTed  for  an 

for  dissolviDg  an  mjmiction.  order  alMolute 

to  dissolve  a 

r.  J.  Anderson^  eontri^  stated  that  the  Plaintiff's  junction,  the 
sol  ieitor  had,  down  to  the  present  time,  been  unable  to  u^°*'^^^ 

ID  from  the  Record  and  Writ  Clerk's  Office,  any  to  get  an 
e  copy  of  the  answer,  and  therefore  had  had  no  ^le^answer  ^ 
opportunity  of  filing  exceptions  thereto.     He  submitted  time  was 

the  Plaintiff  ought  to  have  an  opportunity  of  con-  pii^ntifftode- 

-ring  whether  he  would  shew  exceptions  or  merits  tennine 

°  ^  whether  he 

<=«use.  would  shew 

merits  or  ex« 
^  ceptionsat 

w£t.  Bate  cited  Stanley  v.  B(md{a\  to  shew  that  such  canse. 

ix^dulgence  could  not  be  given. 

^yie  Master  of  the  Rolls  said,  he  would  make  en* 
qoiT'y  into  the  matter. 


^n  a  subsequent  day. 

T%^  Master  of  the  Rolls,  (as  I  have  been  m- 
fonned,)  after  referring  to  the  modern  practice  of  moving 
orders  of  course  on  other  than  seal  days,  said,  he  thought 
it  reasonable,  in  this  instance,  that  the  Plaintiff  should 
JiB^e  an  opportunity  of  determining  whether  he  would 
sliev  merits  or  exceptions  as  cause. 

{a)  5  Beavan,  1 75. 

M  4 
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J^\\  Ex  parte  JOLLIFFE. 

A  sum  of  r|iH£  petitioners  in  this  case  were  the  two  sur 
standing  in  executors  of  Marj/  Hunty  late  of  QueetCs  S 

Iw'iau™!''^*  Bristol,  who  died  on  the  4th  of  October  1806,  h 

which  her  ex-  made  a  will  dated  the  22d  of  August  1191,  aD< 

looked  and  codicils  dated  respectively  the  24th  o(  January 

the  dividends  and  27th  of  Maixh  1804,  which  were  duly  provi 

remaining  un-  ...  ,  „,.„.        „  -        j 

claimed,  the  the  petitioners  and  Wmtam  Burgess,  since  deoeasa 

stock  was 
transferred  to 

the  National         Mary  Hunt,  at  the  time  of  her  death,  was  entit 

J^^er^^"*'"*^  three  sums   of  stock,  viz.,  the   sum   of  S961.  a 

Aflerwards,  navy  5  per  cent  annuities,  the  sum  of  1210JL  co 

procured  a  dated  3  per  cent  annuities,  and  the  sum  of  3456i^  t 

probate  in  the  ^  pgj.  ^^^j^^  reduced  annuities. 

name  of  T.  "^ 

Hunt,  of  a 

forged  will  of        ^j^^  executors  procured  the  two  sums  of  336/.  i 

the  testatrix,  ^ 

and  obtained  navy  5  per  cent,  annuities,  and  3456^  35.  3d* 

Held  that  the  ^^"^*  reduced   annuities,  to   be   transferred  into 

probate  did  q^h  names;  but  the  petitioners  staled,  that,  alll 

not  authorize  n  ,  vi       i 

a  payment  to  the  sum  of  1210/.  consolidated  3  per  cent,  annuilie 

Sanders^  and  -^^  f^^f    standing  in  the  name  of  Ma)y  Hunt  a 

thnt  a  party  '  o  j^ 

giving  faith  to  time  of  her  death,  her  executors  were   not  awn 

^^^,^^^^a\o  ^'-     I^  "o^  appeared,  that  the  dividends  of  the 

see  that  the  stock  were,  from  the  time  of  her  death  ontil  the 

mg^undeHt  1830,  received  under  a  power  of  attorney  which 

was  a  real  Hunt  had  executed  to  the  partners  in  the  firm  of 
T.  Hunt.  ^      '      r      ,  t       n 

Under  the  cott,  Grote  &  Co.  m  London^  who,  from  time  to 

above  cir-  remitted  the  dividends  when  received  to  Messrs.  T 

cumstances,  a 

transfer  from  Elton  8c  Co.,  or  their  successors  in  business^  a^ 

the  aggregate 
fund  in  the 
name  of  the 

commissioners  was  ordered  to  be  made  to  the  real  executor. 
Costs  out  of  the  fund. 
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had     been  accustomed  to  do  in  the  lifetime  of  Mmy        1844. 
IlkxTitm      Messrs.  Tytidalj   Ellon  &   Co,,    and   Baillie^      "^^^^^ 
Am^s  &  Co.  their  successors,  received  such  dividends,      Jolliffb. 
bat    ^ve  no  notice  thereof  to  the  executors  of  Ma^y 
Ifujit,      In  the  year    1830,  the   only   survivor  of  the 
persons   named   in  the  power  of  attorney  died,   the 
dividends  of  the  1210/.  consolidated   3  per  cent,   an- 
nuities were  no  longer  received,  and  on  the  5th  day 
of    January  in  the  year  1840,  no  claim  having  been 
iDAc^e  for  dividends  subsequent  to  the  5th  of  January 
1^30^  the  sum  of  stock  was  transferred  to  the  account 
^^   the  Commissioners  for  the  Reduction  of  the  Na- 
^onal  Debt,  by  the  Chief  Accountant  of  the  (jovemor 
^c2  Company  of  the  Bank  of  England.     The  surviv- 
'i^    executors  having  afterwards  discovered   the  facts 
^  tJhe  month  otjutte  last,  requested  the  Bank  of  Eng" 
'^^d  to  retransfer  the  same  stock  to  them,  when  they 
wev«  informed,  that  the  same  bad,  some  time  before, 
(<•  ^.  on  the  31st  day  of  May  1842,)  been  transferred, 
or    as  was  said,  retransferred  to  Thomas  Hunt,  as   the 
tteoutor  of  Maty  Hunt,  and  that  the  arrears  of  divi- 
dends had  been  paid  to  him  on  the  next  following  day. 
A  ir^transfer  to  the  petitioners  was,  under  these  circum- 
^t&x^ces,  refused  by  the  Bank  of  England,  and  there- 
Qpon,  this  petition   was  presented,   praying   that  the 
(^tanmissioners  for  the  Reduction  of  the  National  Debt 
n>isKit  be  ordered  to  transfer  the  same  stock  to  the  pe- 
^tioiiers,  and  to  pay  to  the  petitioners  the  amount  of 
^v&denda  accrued  due  thereon  since  the  5th  of  January 

VXpon  the  evidence  it  appeared,  clearly,   that  the 

8U>o1c  in  question  was  really  the  property  of  Mary  Hunt 

^  ^tuerfs  Square,   Bristol,  the    testatrix  of  the   peti- 

UoQers,  at  the  time  of  her  death.     'I'hat  the  petitioners, 

as  W  legal  oersonal  representatives,  were  entitled  to 

have 
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1844.  have  the  same  transferred,  and  might,  on  application, 
^^^^V^  have  had  the  same  transferred  into  their  names,  not 
JoLUFFB.  only  at  anytime  before  the  5th  day  oijanucuy  1840^ 
when  the  stock  was  transferred  to  the  account  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
but  at  any  time  before  the  transfer  or  alleged  retrans&r 
to  Thomas  Hunt. 

It  further  appeared,  that  some  time  in  the  year  184S, 
a  paper  writing,  purporting  to  be  the  will  of  Mary 
Hunty  in  the  writing  described  as  Mary  Hunt  widow, 
formerly  of  Bristol^  afterwards  of  Bath^  but  now  of 
Spring  Street^  London^  was  forged,  and  represented  to 
be  the  will  of  Mary  Hunt  to  whom  the  stock  in  ques* 
tion  had  belonged,  and  it  was,  in  such  forged  and  pre- 
tended will,  which  purported  to  bear  date  the  14th  of 
December  1829,  recited,  that  the  pretended  testatrix 
was  possessed  of  about  1210/.  in  the  S  per  cent,  conso-^ 
lidated  annuities  in  the  Bank  of  England^  and  the  same 
stock  was,  in  such  pretended  will,  purported  to  be  be-, 
queathed  to  Thomas  HurUy  who  was  named  as  executor 
in  the  same  pretended  will. 

It  appeared  further,  that  one  William  Sanders^  by 
fraud  and  perjury,  and  representing  himself  to  be 
Thomas  Hufitj  procured  probate  of  the  forged  will  to 
be  granted  to  him  in  the  name  of  Thomas  Hunt^  and 
afterwards,  under  authority  of  the  probate,  and  still 
falsely  representing  himself  to  be  Thomas  Hunt^  pro- 
cured the  1210/.  consolidated  3/.  per  cent,  annuities  to 
be  transferred  to  him,  and  the  dividends  accrued  to  be 
paid  to  him. 

The  petitioners  relied  on  the  B6  G.  S.  c.  $0.,  for  a 
retransfer  of  the  fund  and  the  dividends  since  1830. 


By 
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i 


jBy  this  act,^  public  stock,  whereof  the  dividends  have        1844. 
recaained  unclaimed  for  ten  years,  is  to  be  transferred     ^^^^^ 
to     the  National  Debt  Commbsioners;  (a)    The  divi-     Joluffe. 
dends  of  such  stock  are  to  be  invested,  and  held  for 
the    public,  subject  to  the  claims  of  the  parties  enti- 
ded.  {b)      The    Bank   if  satisfied,   or    otherwise  the 
Court  of  Chancery,   may  order  a  retransfer  to  any 
^per^on  who  shall  shew  his  right  and  title  thereto,(^) 
The  act  then  indemnifies  the  Bank  in  respect  of  any 
transfer    from    the    account   of   the    Commissioners; 
and  provides,  that  in  case  any  such  stock  shall,  after 
^e    transfer,   be  claimed    by  any  other  person,  the 
Bank  shall  not   be  answerable,  *^but  such   new  or 
other  claimant    shall  have  his   recourse    against  the 
P^fson  to  whom  such  transfer,  &c    shall   have  been 
""^ade."  (d)     And  it  lastly  provides,  that  if  such  new 
^'^niant  shall  have  established  his  right  to  such  stock 
^^^'<t>neousIy  transferred,  and  shall  not  be  able  to  obtain 
^^    transfer  from  such  first  claimant,  then,  this  Court 
authorised  to  order  the  Commissioners  to  transfer  to 
new  claimant,  such  sums  in  stock ;  which  transfer 
to  be  made  "  from  stock  transferred  into  the  names  of 
^*^^  said  Commissioners  under  or  by  virtue  of  this  act.''  (e) 

^^r.  Kindersley  and  Mr.  Hetherington^  in  support  of 

^^^  petition,  contended,  that  the  evidence  clearly  shewed 

^^^t:  the  stock  belonged  to  the  petitioners,  and  had  been 

^■^ongfhlly  transferred,  and  that  it  was  evident  that  they 

^^^Id  not  obtain  a  retransfer  from  Sanders^  who  was  a 

^ansported  felon ;  that  consequently,  under  the  seventh 

^^^on  of  the  act  they  were    entitled  to  have  the 

^^ount  made  good  out  of  the  common  fund  standing 

^  the  name  of  the  Commissioners  for  the  Reduction 

<<the  National  Debt. 

Mr.  Txiss 

(a)  Sect.  3.  (</)  Sect.  6. 

(4)  8cct,  4.  \e)  Sect.  7. 

(c)  Sect.  5. 
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.jJi^L  ^^'  ^*^'^*  and  Mr.  Wrai/j  contra,  admitted  that  the 


^JVtT^  petitioners  could  not  obtain  a  retransfer  from  Sanders^ 
/oLUFFB.  and  argued  that  the  construction  oF  the  act  was  thb :  — 
that  the  Commissioners  were  only  liable  to  indeoanify  a 
claimant  out  of  the  aggregate  fund,  in  those  cases  in 
which  the  Bank  would  be  liable,  in  case  the  fund  had  not 
been  by  them  transferred  to  the  Commissioners,  but 
directly  to  a  party  claiming  under  a  fraudulent  probate. 
That  if  that  were  so,  no  claim  could  be  sustained  under 
circumstances  like  the  present,  where  the  transfer  had 
been  made  to  a  party  armed  with  the  probate  issuing  out 
of  a  competent  Court,  the  authoity  of  which  could  not  be 
resisted.  Thus  in  Allen  v.  Dundas  {a)  it  was  held,  that 
payment  of  money  to  an  executor  who  had  obtained 
probate  of  a  forged  will,  was  a  discharge  to  the  debtor 
of  the  intestate,  notwithstanding  the  probate  was  after- 
wards declared  null,  and  administration  granted  to  the 
intestate's  next  of  kin,  and  that  a  probate,  as  long  as 
it  remains  unrepealed,  cannot  be  impeached  in  the 
temporal  Courts.  In  Dighy  v.  Wray  (i),  the  Court 
said,  ^*  If  a  debtor  pay  money,  on  a  judgment  and 
execution,  to  one  who  is  executor  de  facto,  having  a 
probate  under  the  seal  of  a  Prerogative  Court,  he  shall 
never  be  forced  to  pay  it  again."  Again  in  Woolley  v. 
Clark  (c),  a  case  where  A.  took  out  administration 
under  a  will  by  which  he  was  appointed  executor, 
there  being  a  subsequent  will,  Best  J.  said,  *'  Here  the 
first  probate  was  irregularly  obtained.  The  party  who 
obtained  that  probate,  therefore,  was  not  justified  in 
selling  the  goods ;  but  a  creditor,  who  paid  him  a  debt 
while  the  letters  of  administration  were  unrepealed^ 
would  be  protected." 

Secondly, 

(a)  5  Ttrm  /?.  125.  (c)  5  Barn.  4  Aid.  744 

(6)  o  Bac,  Ab,  Exon.  13. 
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jS^condlyi  The  petitioners,  by  reason  of  their  laches 
negligence,  have  caused  the  loss,  and  have  disen- 
ticl^d  themselves  to  any  remedy  under  the  statute^ 
Thirdly,  They  must  pay  the  costs  of  all  parties  of  the 
application.     In  re  Holland,  {a) 

'^At.  Kinderdey  in  reply,  admitted,  that  in  the  ab-* 
seiice  of  special  circumstances,  the  costs  were  payable 
oiJkt,   of  the  fund  recovered.     He  argued  that  the  Ec- 
clesiastical   Court    bad    no  jurisdiction   or  power   to 
grant  a  second  probate,  of  the  estate  of  the  same  partyi 
uatU   the  first  had  been   recalled.      That   here,   the 
second  probate  was  to  a  different  person,  namely,  to 
tfonry  Hunt,  of  Spring  Street ^  Lomdon^  and  gave  au- 
thority only  to  Thomas  Hunt,  and  that  therefore,  it 
^i^ld  not  justify  a  transfer  to  William  Sanders. 

-As  to  the  alleged  laches,  he  argued  tliat  the  delay 
^^^  quite  accidental,  and  arose  through  no  negligence, 
''^^i^es  which,  there  was  nothing  in  the  act  to  destroy 
"^^    petitioners'  right. 


<W? 


'he  Master  of  the  Rolls.  ^^^5* 

Jon,  11, 

XJoder.the  circumstances  which   plainly  appear,  I 

ctfi^iMit  do  otherwise,  than  consider  this  as  a  case  in 

lAiidLithe  Governor  and   Company  of  the   Bank  of 

JS^igtoH^ffiaiye  made  an  erroneous  transfer  and  payment, 

4n4^.j^^^,th^>  petitioners,  as  new  claimants  within  the 

l»W^ing,(|^f»th|^  act  (5),  have  established  their  right  to 

|b^jS)^)(^j^^nd|^;ifideuds  in  .question,  and  also  as  a  case, 

in  which  the  petitioners  are  not  able  to  obtain  transfer 

and  payment  from  the  first  claimant,  to  whom  the  stock 

^(lrj4iK'^6^ds  were  erroneously  transferred  and  paid, 

and 

{a)  1  PkUSps,  379*  (6)  56  Geo.  5.  c.  60. 
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.1845.  and  the  qaestion  is,  whether  the  petitioners  are  entided 
^^^^  to  the  relief  they  ask  under  the  seventh  section  of 
JoLLiFFB.      the  act 

It  was  suggested,  that  the  act  does  not  intend,  that  the 
commissioners  are  to  make  good  the  loss  in  all  cases  in 
which  the  Bank  of  England  may  have  been  deceived. 
There  are,  it  is  said,  cases,  in  which  the  Bank  of  Eng^ 
landj  before  a  transfer  to  the  account  of  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  by  fraud 
and  deception,  have  been  induced  to  make  an  erroneous 
transfer  from  the  name  of  a  party  without  being  per- 
sonally responsible,  as  in  the  case  of  a  person  appear- 
ing by  probate  to  be  legal  personal  representative  of 
such  party,  and  in  such  a  case,  it  is  argued,  that  the 
Commissioners  are  not  liable  to  make  good  the  loss  after 
a  transfi^r  has  been  made  to  them,  and  the  cases  of 
Allen  V.  Dundas  (a),  and  Digby  v.  Wray  (6)  were  cited, 
for  the  purpose  of  shewing  what  may  be  done  in  the 
cases  of  persons  appearing  by  probate  to  be  executors, 
though  not  justly  entitled  to  be  so.  It  is  not,  I  think, 
necessary,  in  this  case,  to  consider  whether  the  Com- 
missioners, after  transfer  to  them,  would  have  been 
entitled  to  a  defence,  which  might  have  been  available 
to  the  Bank  of  England  before  such  transfer.  What- 
ever authority  there  might  have  been  to  transfer  to 
Thomas  Htmt,  if  a  real  person  named  in  a  pretended 
will  of  which  probate  had  been  granted  to  him,  there 
was  no  authority  to  consider  William  Sanders^  pretend- 
ing to  be  Tliomas  Huniy  as  the  person  to  whom  the 
probate  was  granted.  The  fraud  and  deception  prac- 
tised on  the  Court  of  probate,  could  not  give  to  William 
Sanders  the  right  to  be  treated  as  Thomas  Hunt  any* 
where  else,  and  could  not  entitle  any  third  party  to  deal 

with 

(a)  3  Term  R.  125.  {b)  3  Bac.  Abr,  51, 


CASES  IN  CHANCERY.  175 

him  as  if  he  were  Thomas  Hunt  to  whom  the  pro-        1845. 
was  granted. 


ExptarU 

JOLLIFFB* 


o  say  nothing  of  the  want  of  identity  between  Mctry 

of  Bristolf  who  died  in  1806,  and  Maty  Hunt, 

lerly  of  Bristolf  afterwards  of  Bothy  and  now  of 

'tig  Street f  London,  and  who  died  in  1829^  the  pro- 

^^*^^  was  granted  to  Thomas  Hunt,  and  could  authorise 

P^-y  rnent  to  Thomas  Hunt  alone ;  and  although  William 

^^*^ttM^iers,  by  fraud,  prevailed  upon  the  Court  of  Probate 

^^^  '^reat  him  as  Thomas  Hunt,  I  do  not  think  that  it  was 

^^^  less  incumbent  on  any  party  giving  faith  to  the  pro- 

^^^e^  to  see  that  the  person  claiming  under  it  was  a  real 

■*'-fto»MM  Hunt. 

It  is  then  suggested,  that  there  has  been  so  much 
laches,  on  the  part  of  the  petitioners,  that  they  ought 
^  have  no  relief. 

It  must  be  admitted,  that  in  this  case,  as  indeed  in 
almost  every  case  of  relief  sought  under  the  act,  there 
lias  been  considerable  laches.     It  is  very  probable,  that 
by  a  more  diligent  search  among  the  papers  of  the  de- 
ceased, soon  after  her  death,  or  a  more  diligent  enquiry 
as  to  the  receipts  of  her  agents  the  bankers  at  Bristol, 
or  as  to  the  stock  standing  in  the  name  of  the  testatrix 
at  the  time  when  the  transfer  of  the  other  funds  was  re- 
quired, the  existence  of  the  stock  in  question  might 
have  been  discovered  at  an  earlier  period.     The  mode 
in  which  the  Bristol  bankers  kept  their  accounts  relat- 
ing to  the  testatrix's  stock  and  dividends,  was  well  cal- 
culated to  mislead  themselves,  and  the  information  they 
gave  to  the  executors,  gave  them  no  reason  to  suppose, 
that  the  testatrix  was  possessed  of  the  stock  in  question, 
and  their  seeming  neglect  is  thus,  in  some  measure,  ac- 
counted for.     But  the  statute  does  not  provide,  that 

persons 
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184*5.        persons  who  have  clearly  made  out  their  title,  shall  for- 

Rr^^ri  ^^^^  ^^*^  ^^S^^i  by  reason  of  any  past  laches ;  and  what- 
JoLLiFF£.  ever  may  be  the  inconvenience,  and  it  is  alleged  that 
eventually  some  inconvenience  may  arise,  from  ordering 
the  Commissioners  to  make  a  transfer  and  payment 
from  other  stock  apd  dividends  in  their  hands,  under 
the  act,  it  is  clearly  directed  that  such  transfer  and 
payment  may  be  ordered  to  be  made. 

I  am  of  opinion  that  the  petitioners  are  entided  to 
the  order  they  pray,  except  as  to  the  costs,  the  whole  of 
which  must  be  paid  out  of  the  fund  recovered. 
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BOURNE  V.  MOLE.  jan.ii. 


T 


He  trusts  of  a  sum  of  money  were,  to  invest  It  on  Two  tnirtees 

•^  were  autbo- 

good  security  at  interest  in  the  names  of  the  tnis-  rised  to  invest 

tees,  of  whom  there  were  two  surviving.     The  Defend-  jJj^iSJrir^names 
ant  iHofe,  one  of  the  trustees,  alone  received  a  sum  of  •*  on  pood 
150Oi,j  part  of  the  trust  funds,  and  he  invested  it,  in  his  Jrostceiinpro- 

^^n    name,  on  a  mortirac^e  of  leasehold   property,   of  perly  invested 
wlit^i.  .  11  TT    .     .  1  '^    «^     •''  1500/.  on 

"•■Jicfihe  was  the  lessor.     He  had  let  the  property  to   mortgage  of 

^^e  Cfao*^,  who  was  bound  by  covenant  to  lay  out  1500/.  leaseholds,  in 
.  '  -^    ^  ''  ^       ^  his  own  name, 

^  ^^  and  he  lent  the  money  in  order  that  it  might  be  the  other  had 
^   laid  out.     Cooke  afterwards  became  insolvent,   and  ^anyto^nger. 
"•^     property  proved   to   be  of  insuflBcient  value.     A  The  security 
"Motion  having  been  made  upon  the  answer,  in  1843,  to  ^^ly^    The  ' 

P^  the  amount  into  court,  it  was  referred  to  the  Master,  trustee  was, 
♦a  .  .  ^^  motion, 

***  inquire  whether  any  and  what  proceedings  should  be  ordered  to 

^'^en  to  call  in  the  1500/.     In  consequence  of  this  re-  ^^^^^if^^ 

^^*"ence,  the  property  was  sold,  and  produced  215/.  only.  Court. 

-^r.  RoupeU  and  Mr,  Rogers  now  moved  that  the  De- 
i^ndant  m^ht  pay  the  difference,  namely,  1285/.,  into 
^^urt.     They  cited  fVyaU  v.  Sharratt.  (a) 

^r.  Turner  and  Mr.  CocJcerelly  contra. 

^lie  Defendant  invested  the  money  according  to  the 

^»ts  of  the  deed,  the  other  trustee  had  given  notice 

^^t  he  would  no  longer  act.     This  is  not  so  clear  a 

^'^ch  of  trust  that  the  Court  will,  on  motion,  so  deter- 

'^^He  it  and  order  the  money  into  Court.     It  is  a  ques- 

*^^^  to  be  decided  at  the  hearing.    We  have  an  affidavit 

shewing 

(«)  3  Beavan^  498,  and  see  Hinde  v.  Blakey  4  Beavan,  597. 

"Vol.  VIII.  N 


178 


1845. 


CASES  IN  CHANCERY. 

shewing  that  the  property  was  an  adequate  security  at 
the  time  of  the  investment. 

The  Master  of  the  Rolls. 

The  affidavit  cannot  be  used  on  the  question  of  right, 
but  merely  on  the  question  of  indulgence.  You  admit 
this  to  be  trust  money,  it  is  for  the  Defendant  to  shew 
that  it  was  properly  disposed  of.  [a) 

Mr.  RoupeU,  in  reply.  » 

TTie  Master  of  the  Rolls. 

The  question  is,  whether  the  Plaintiff  is  now  to  have 
the  security  of  the  money  being  brought  into  Court. 
Without  determining  any  question  as  to  the  breach  of 
trust,  or  giving  any  opinion,  on  what  will  ultimately  be 
done,  I  think  this  money  must  be  paid  into  Court. 

There  were  two  trustees  of  a  fund,  of  which  1500/. 
was  in  the  hands  of  one  trustee,  the  other  trustee  had 
given  notice  that  he  would  no  longer  act.  Whereupon 
the  sum  is  invested  in  the  name  of  one  on  mortgage  of 
leaseholds.  When  the  motion  was  formerly  made  to 
pay  this  sum  into  Court,  an  opportunity  was  given  to 
realize  the  mortgage.  I  can  have  no  doubt  this  was 
done  by  way  of  indulgence  to  the  Defendant.  The 
property  has  produced  215/.  only.  Tlie  defence  is,  that 
the  Defendant  had  a  right  so  to  invest  this  money ;  but 
am  I,  on  this  occasion,  to  determine  the  point  in  favour 
of  the  Defendant,  and  run  the  risk  of  losing  the  money. 
I  think  not.  The  money  must  be  brought  into  Court 
without  prejudice. 

(fl)  See  Meyer  v.  Montriou,  5  Bcavan,  146. 
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Xhe  ATTORNEY-GENERAL  v.  LEWIS.  J^-  h. 

T^HIS  was  a  charity  cause^  in  which  the  Attorney-  I"  the  long 

General  sued  without  a  relator,  and  by  the  decree,  ^ben  a  matter 
the  [Defendant  Lewis  was  ordered  to  pay  the  costs  of  presses,  the 
the  information,  both  of  the  Attorney-General  and  of  sometimes 

*«  trustees  of  the  charity.  '*!^®.  ^^f  « 

*^  onginal  affi- 

davits into  its 

The  cause  coming  on  for  further  directions,  a  peti-  ^"f^i^^hem 
^^^    ViBs  presented  by  the  Attorney-General,  stating,  as  if  they  had 
^at  ^.0mris  had  become  insolvent  and  unable  to  pay  the  ^ut  when  the 


*^^^»  andaskinfir  that  the  costs  of  the  Attorney-General  Conn  is  sitting, 
anrl       ri  .11  -jii  f  ®®^®  copies , 

^  Of  the  trustees  might  be  paid,  by  the  trustees,  out  of  alone  can  be 

^  Ciharity  property.    An  affidavit  was  made  in  support  "^/   j. 

^    ^e  petition,  but  which  had  not  been  filed.  fendant  in  a 

charity  in- 
^  formation 

^«  r.  Bliiht  in  support  of  the  petition.  who  had  been 

ordered  to 
pay  the  costs 

^f^e  Master  of  ike  Rolls  said  he  could  not  receive  ^^^^^  -^t- 
♦u  .  tomey-Ge- 

^  affidavit  in  evidence  (a),  as  there  was  no  office  copy,  neral,  and  of 

•  "^^t   sometimes  in  the  vacation  when  matters  pressed,  f'u^^ees  being 

L  *  insolvent  and 

^  'lad  taken  affidavits  into  his  own  hands,  and  then  unable  to  pay, 
^/^^siclered  them  as  filed,  but  when  the  Court  was  sit-  J,"'re  o?^^^^ 

^^Sy  there  was  no  reason  for  departing  from  the  general  to  be  paid  out 
™»^  of  the  Court  eiiT*""*^ 

^He  matter  stood  over. 


The 

^^y^    See   Jackion    v.   Cassidi/,      Sanders*  Orders,  1C3.  168.  170. 
^     ^^^.526yI)arieyy.Nicho/ton,      261.294. 
^  -^»".  ^   War.  p.  70.,  and   1 
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1845.  The  affidavits  having  been  filed,  on  a  subsequent 


The 
Attorney- 
General 

V, 

Lewis. 


The  Master  of  the  Rolls,  being  satisfied  of  the  t 
of  the  allegations  contained  in  the  petition,  made 
order. 


Feb.  21.27. 


BOSCHETTI  V.  POWER. 


A  Plaintiff; 
though  he  has 
joined  in  a 
commissioa  to 
take  an 
answer,  may 
issue  an  at- 
tachment for 
want  of 


^T^HE  Defendant,  residing  at  Gibraltar^  had  tim 
"^  answer,  which  was  to  expire  on  the  7th  of  Fdnrt 
184<5.  On  the  31st  of  January^  he  moved  for  furl 
time,  and  his  motion  was  refused  with  costs.  Go 
3d  of  February^  he  obtained  a  commission  to  take 
answer  at  Gibraltar^  returnable  without  delay*  In 
answer  before   commission,  the  Plaintiff  joined.    By  the  course  of 

the  return  of  J'  i  i 

the  conimis-      Court,  a  commission  to  take  an  answer  returnable  w 

***The  old        ^"^  delay,  issued  on  the  3d  of  February^  ruift  until 
practice  does    last  return  of  Easter  term,  and  is  an  authority  to  t 

not  authorize      ,  . 

a  party  prose-    ^"®  answer  up  to  that  time. 

cuting  a  con- 
tempt to  make        _,,        .  ,  .  ,      •       t-w  «•      i         i     i   *• 

out  process  The  time  which  the  Defendant  had  for  answei 

in^^h*  ^*^>"^?'  having  expired  on  the  7th  of  Febtuarj/,  he  became  lii 


known  the 
party  prose* 
cuted  is  not. 
According 
to  the  old 
practice,  an 
attachment 
returnable 
immediately 
could  not 
be  issued 
without  a 


to  an  attachment  for  want  of  answer. 

Under  these  circumstances,  and  on  the  lOtb  of 
bniarj/j  the  Plaintiff,  without  order,  sued  out  a  wri 
attachment  returnable  immediately,  against  the  Defe 
ant  resident  at  Gibraltar^  directed  to  the  sherifi 
London. 

A  mot 


previous 
order. 

A  Plaintiff,  without  order,  sued  out  a  writ  of  attachment,  against  a  Defendan* 
sident  at  Gibraltar^  returnable  immediately,  and  directed  to  the  sheriff  of  Lorn 
it  was  discharged  for  irregularity. 
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motion  was  now  made  to  discharge  the  attachment        1845. 

"^S^  J*  BOSCHBTTI 

V. 

Power. 


[r.  Turner  and  Mr.  Sogers^  in  support  of  the  mo- 

tiom^3  insisted  on   the  following  four  grounds  of  ob« 

jecrCmon  to  the   attachment.      First,  the   Plain tiiT,   by 

30U3  ing  in  the  commission,  rendered  it  impossible  to  take 

tW^     answer  without  giving  six  days'  previous  notice  to 

th^    Plaintiff  (a) ;  he  was  therefore  precluded  issuing  an 

&^^«aohment,  at  least  until  the  expiration  of  six  days,  and 

&>     further  reasonable  time.     Secondly,  the  attachment 

^"''««    irregularly  directed  to  the  sheriff  of  London^  for, 

^y  Xixt  practice  of  the  Court,  *^  all  process  to  be  issued 

^T^on  any  contempts,  is  to  be  made  out  into  the  proper 

^o^nty,  where  the  party  against  whom  the  same  process 

* 

^'^ti^s  shall  be  resident,  or  dwelling,  unless  he  shall  be  in 
^^  Alx>ut  London.^  (b)  Here  the  Defendants  were  resi- 
^^*it,  and  were  known  to  be  resident  at  Gibraltar. 
-'-birdly,  the  attachment  ought  not  to  have  been  made 
'^turnable  immediately,  for,  by  the  1  W.  4.  c.  36.  (c),  it 
^*  enacted,  **that  the  party  prosecuting  any  contempt 
^'^all  be  at  liberty,  without  order,  to  sue  forth  the 
^^'^^ral  writs  in  process  of  contempt  returnable  im- 
"^^^iately,  in  case  the  party  in  contempt  resides  or  is 
^^  Jlsondofij  or  within  twenty  miles  thereof;  and  that 
''^  other  cases,  the  party  prosecuting  a  contempt  shall 
"^  «^t  liberty,  without  order,  to  sue  forth  such  several 
^^'ts  returnable  in  vacation,  provided  that  there  be 
"*^^^ti  days  between  the  teste  and  the  return  of  each 
^^  Hijeh  writs.**  Here  the  Defendants  were  re&ident 
*^*  Gtzbraliar  and  not  in  London ;  and,  therefore,  there 

ought 

^•>  See  Wi/.  Pr.  Beg,  US.  (c)  Sect,  15,  Rule  5. 

C*i  See  Himde^t'  Pr.  104, 
^*'*«^  tird.  306^  and  I  JDern.  pr. 
t^  ^d.)  576. 

N  3 


182 


CASES  IN  CHANCERY. 


1845. 


BOSCHETTI 
V. 

Power 


ought  to  have  been  fifteen  days  between  the  iesie 
and  the  return.  Fourthly^  the  attachment,  being  re^ 
turnable  immediately,  in  a  case  not  within  the  act  re- 
ferred to,  ought  not  to  have  issued  without  an  order. 


Mr.  Lowndes  and  Mr.  Torriano,  cantrdf  stated,  that 
the  object  of  the  Plaintiff  was  to  proceed  to  take  the 
bill  pro  cofifesso,  and  that  the  clerks  of  records  and  writs 
being  consulted,  had  considered  the  proceeding  of  the 
Plaintiff  regular,  and  the  writ  **  correct  in  form,"  4th 
Order  of  October  1842.  {a)  They  argued,  that  the  com- 
mission to  take  the  answer  having  been  sued  out  by 
the  Defendants,  for  their  own  convenience,  ought  not  to 
give  them  the  benefit  of  any  extension  of  the  time  for 
putting  in  their  answers.  1'hat  the  present  case  was 
not  within  the  statute,  and  ought,  therefore,  to  be  go- 
verned by  the  old  practice,  under  which,  a  Plaintifl 
might,  for  the  purpose  of  getting  a  bill  taken  pro  con- 
JessOf  issue  an  attachment  against  a  party  resident 
abroad,  returnable  immediately;  and  that  the  regularity 
of  the  practice  of  issuing  an  attachment  against  a  person 
resident  abroad,  directed  to  the  sheriff  of  a  place  where 
the  Defendant  did  not  reside,  was  assumed  by  the  1st 
Order  of  the  11th  o(  April  1842  (6),  and  by  the  cases 
of  EUqft  V.  Brown  (c),  Hele  v.  Ogle  (d),  and  Harrison  v. 
Stewardson.  (e) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls  said  he  would  make  in- 
quiries, in  order  that  the  practice  in  such  cases  migh 

be  settled. 

7% 


(fl)  Ord.  Can.  206. 

{b)  Ordines  Can,  195.,  since 
repealed  and  re-enacted,  see 
Ord,  Can.  319. 


(c)  2  Hare,  6 IB. 
{d)  lb.  623, 
(e)  lb.  530. 
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tl^. 


TKXXi 


Master  of  the  Rolls. 

ccording  to  that,  which,  upon  inquiry,  I  find  to  be 

established  practice  of  the  Court,  taking  out  a  com- 

iion,  returnable  after  the  time  previously  allowed  or 

ted  For  answering,  does  not  extend  that  time,  and  it 

ammaterial  whether  the  Plaintiff  has  joined  in  the 
mission  or  not.  The  time  for  answering  having 
[red,  the  PlaintifiP,  notwithstanding  the  commission 

Ywards  returnable,  is  entitled  to  an  attachment 
the  Defendant. 


1845. 


B08CHETT1 

V, 

Power. 
Feb.  27. 


IF 


ut  I  am  of  opinion  that  this  attachment  is  irregular, 
e  Defendant  had  been  resident  in,  or  within  twelity 

of  LandoHf  an  attachment  returnable  immediately 
t  have  been   regularly  sued   out  without  order, 

rule  3.  of  statute  1  fV.  4.  c»  36.  5.  15. 


e  Plaintiff  insists,  that  notwithstanding  the  rule, 
entitled  to  proceed  according  to  the  old  practice, 
I=^£c:b,  as  he  alleges,  entitled  him  to  sue  out  an  attach- 
t  directed  to  the  sheriff  of  Londorij  and  returnable 
**^t^i:nediately,  although  the  Defendant  was  known  to  be 
i^dent  at  Gibraltar* 


thb  occasion,  it  is  not  necessary  to  inquire  whe- 
the  Plaintiff  might  have  resorted  to  the  old  prac- 
because  it  does  not  appear,  that  there  ever  was  a^ 
c:tice,  according  to  which,  his  proceeding  in  this  case 
have  been  regular. 


(y  Lord  Clarendoris  Order  {a\  all  process  of  con- 
pt  was  to  be  made  into  the  county  where  the  party 
P^'Osecuted  was  resident,  unless  he  should  be  then  in  or 
»iit  London  ;  in  which  case,  it  might  be  made  into  the 

county 

(a)  Beamed  Ord.  199.,  and  Sanders*  Ord.  306. 

J^4 


18i 
1845. 

» 
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Power, 
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county  where  the  party  then  was.  And  for  the  pur- 
pose of  having  bills  taken  pro  confesso^  it  has  been 
allowed  to  direct  the  process  into  the  county  where  the 
party  prosecuted  resided  at  the  time  of  his  appearanoe, 
and  it  was  not  known  where  he  was  at  the  time  when 
the  process  of  contempt  was  taken  out. 


But  there  was  no  practice  which  authorised  the 
party  prosecuting  a  contempt  to  make  out  process  into  a 
county  in  which  it  was  known  that  the  party  prosecuted 
was  not. 

Moreover,  according  to  the  old  practice,  an  attach- 
ment returnable  immediately  could  not  be  issued  with- 
out a  previous  order,  and  in  this  case  no  previous  order 
was  obtained. 

The  Plaintiff,  having  sued  out  an  attachment  without 
previous  order,  can  only  be  regular  under  the  statute ; 
and  the  rule  in  the  statute  provides,  that  in  cases, 
other  than  those  in  which  the  party  in  contempt  resides 
or  is  in  London^  or  within  twenty  miles  thereof,  the 
party  prosecuting  a  contempt  shall  be  at  liberty,  without 
order,  to  sue  forth  writs  in  process  of  contempt  return- 
able in  vacation,  provided  that  there  be  fifteen  days 
between  the  teste  and  return  of  such  writ. 

In  this  case,  the  Defendant  does  not  reside,  and  is 
not  in  Ijondon,  or  within  twenty  miles  thereof^  and 
there  are  not  fifteen  days  between  the  teste  and  the  re- 
turn of  the  writ. 


The  attachment  is  therefore  irregular,  and  must  be 
discharged  with  costs. 
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1845. 


ATTORNEY-GENERAL  r.  RANDLES.  jan.  m. 

T  ^N"    1677,  Richard  Lloyd  bequeathed  a  rent  charge  of  Devise  in 
•^     ^-Of.  yearly  out  of  his  land  in  Gr^j/orrf  (called  the  use  of  the 
P«^«/)  unto  or  to  the  use  of  the  poor  of  the  said  parish  pooj  of  the 
of  Gresford^  during  the  lifetime  of  Edward  Leech^  and  The  Master 
the    remaining  use  and   residue  of  the  rents   he  gave  '**'  un.»ble  to 
unto   Edward  Leech  for  life;    "and  the  reversion  of  whom  the 
the    said  lands^   and   of  the  rents,  issues,   and  profits  yested.   Held 
thereof,  immediately  and  after  the  decease  of  the  said  that  the  case 
EdxDard  Leech^  he  gave,  devised  and  bequeathed,  wholly  in  the  trustee 
and  absolutely,  unto  and  to  the  use  of  the  said  poor  of  ^^^^' 

the  said  parish  of  Gresford  for  ever."  where  charitv 

money  had,  m 
rr«t  .  .  .  ^  '^^*  heen 

The  said  parish  of  Gresford  was,  in  the  year  1743,  laid  out  by  a 

p<>sse$sed  of  a  sum  of  about  400/.,  and  which   were  purchase  of^ 

charity  monies  for  the  benefit  of  the  poor  of  the  said  «"  estate  for 

parish.     In  the  year  1748,  they,  with  such  last-men-  the  parish, 

tiowd  monies,  purchased  certain  lands  called  Rossett^  and  it  could 

, ,  ,  ,  not  be  ascer* 

^hich  lands  had  been  always  recognized  by  the  parish,  tained  in 
*' as  belonging  to  the  poor  of  the  parish,"  and  the  whole  ^J»^^*j  "  ^«^ 
of  the  rents  and  profits  of  the  said  charity  lands  were 
received  by  the  overseers  of  the  said  parish,  and  ap- 
plied by  them  towards  payment  of  the  poor's  rate. 

By  the  decree,  it  was  declared,  that  the  rents  and 
profits  tbeneof  were  applicable  to  the  use  of  the  poor  of 
the  said  parish  not  receiving  parochial  relief,  and  it  was 
referred  to  the  Master  to  ascertain  in  whom  the  said 
estates  were  vested,  and  to  appoint  new  trustees. 

The  Master  reported,  that  it  appeared  by  the  state- 
ment and  affidavit  produced  before  him,  that  every  en- 
quiry 
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quiry  had  been  made,  for  the  purpose  of  ascei 
in  whom  the  estates  belonging  to  the  charity  were 
but  without  success ;  and  upon  consideration  of  t 
statement  and  evidence,  and  of  what  had  been 
before  him  touching  the  same,  by  the  solicitors  afc 
he  was  unable  to  state  in  whom  the  said  charity 
were  vested. 


A  petition  was  presented,  praying  a  reference  t 
the  Master,  to  make  the  enquiries  and  take  th< 
necessary,  in  order  that  some  proper  person  roi 
appointed  to  convey  the  legal  estate  in  the  said  pi 
to  the  said  trustees. 

Mr*  Blunt  in  support  of  the  petition. 

Tke  Master  of  the  Rolls  thought  that  this  c 
not  come  within  the  trustee  acts,  {a)  He  refern 
the  Master  to  settle  a  scheme,  but  made  no  ori 
the  rest  of  the  prayer  of  the  petition. 


(fl)  1 1  Geo,  4.  and  1  W.  4.  c.  60.,  4^5  W.4.c,  25.,  1  4-  2  f 
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184-5. 


HARNETT  t>.  MACDOUGALL.  Feb.  11.37. 


was 
trust 


TN  this  case  the  trust  funds,  secured  by  the  settlement  Property 

of  Mrs.  Ashtofij  were  vested  in  trustees,  in  trust,  that  ^q  pay  th^ 

they  should,  during  the  life  of  Mrs,  Ashton^  pay  the  dividends  to 

_j .    ,  .  such  person  as 

dividends  to  such  person  or  persons,  and  for  such  in-  a  married 

tents  and  purposes,  as  she,  by  any  writing  under  her  womanshould, 

ha-nd,  should^  notwithstanding  her  coverture,  from  time  way  of  anti- 

^^  time,  when  and  as  the  same  should  become  due,  but  appoint  and 

^*^^  by  tcflry  of  assignment,  charge  or  other  anticipation  in  default  of 

^'^^ireof,  direct  or  appoint;  and  until  and  in  default  of  toberforher 

^^cli  direction   or  appointment,  into  her  own   proper  separate  use, 

^  anQ  It  w^as 


,  for  her  own  sole  and  separate  benefity  free  from  declared  that 

^*^^    debts,  control  or  interference  of  her  husband ;  for  ^^^  ^^t'^^  ®^ 

^^  ^  '  ^  her  or  her  ap- 

'^ich  purpose   it  was  declared^   that    the    receipts   in  pointee  should 

of  Mrs.  Ashton^  or  of  such  appointee  as  ({foresaid^  charees.  Held 

mild,  notwithstanding  her  coverture,   be  good  and  that  she  could 

<^ual  discharges  for  the  same  dividends,  (a)  patioi^  charge 

the  dividends 

,-^  ,  not  accrued 

-IMrs.  Ashton^  having  become  indebted  and  also  liable  due. 


pay  certain  costs,  executed  a  deed  on  the  6th  of  August 

^^4*4,  purporting  to  charge   the  dividends  then   and 

"^^nceforth,  during  her   life,   to   accrue  on   the  trust 

*^t\cls  in  Court,  with  the  payment    of  such  costs  and 

^^\>ts,  and  this  petition  was  presented  for  the  purpose  of 

gWlng  effect  to  such  charge,  out  of  the  fund  standing  in 

C)ourt  by  the  payment  to  the  petitioner  of  sums  now 

due,  and  also  a  portion  of  the  dividends,  as  they  should 

Weafter,  from  time  to  time  during  Mrs.  Ashton*s  life, 

accrue  due. 

Mr.  W.  T. 

(a)  Some    of    the     cu-cum-     case  of  Ashton  v.  MacdougaU, 
ftaoces  relative  to  this  settle-      5  Beavan^  SB, 
meat  will  be  found  stated  in  the 
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184-5.  Mr.  W,  71  S.  Daniel^  in  support  of  the  petition,  con- 

Z7  ^  tended,  that  the  effect  of  the  settlement  was  to  give  to 

Harnett  ° 

r.  Mrs.  Ashton  a  power  of   appointment  without  anti- 

ACDouGALL.  ^ipation,  and  in  default,  to  limit  the  property,  unre- 
strained, for  her  separate  use.  That  Mrs.  Ashton^ 
being  as  to  this  property  a  feme  sole,  might  make  » 
valid  disposition  thereof.  He  relied  on  the  cases  of 
Banymore  v,  Ellis  (a),  Brawn  v.  Bamfbrd{b\  and  Medr* 
ley  V.  Horion.  (c)  He  also  referred  to  Moore  v.  Moore  [d\ 
and  see  Hanop  v.  Howard*  {e) 

The  Master  of  the  Rolls  said,  he  would  take  an 
opportunity  of  considering  the  question. 


Feb.  27.  The  Master  of  the  Rolls. 

I  am  of  opinion,  that  to  give  effect  to  such  a  charge 
as  this,  would  be  to  act  in  direct  contradiction  to  the 
plain  intention  and  language  of  the  settlement,  which 
distinctly  expresses,  that  the  appointment  of  Mrs.  Ash- 
ion  shall  not  be  by  way  of  assignment,  charge,  or  other 
anticipation.  I  must,  therefore,  refuse  this  petition, 
except  so  far  as  it  seeks  to  dispose  of  dividends  already 
accrued  due. 

I  have  read  the  cases  which  were  cited,  in  support  of 
the  very  ingenious  and  able  argument  which  was  ad- 
dressed to  me  on  the  hearing  of  this  petition,  but  I  am 
unable  to  adopt  any  other  construction  of  Mrs.  Ashlon*s 
settlement  than  I  have  already  stated. 

{a)  8  Sim.  1.  (c)  V.  C.  E.  ISJulif^  1844. 

{b)  11  Simonsy  127.,   affirmed  (d)  1  Coi/t/,54, 

by  Lord  Lyndhunt  in  1844,  but  {e)  3  Hare^  624. 

biibsequcntly  reversed  by  him  on 
rehearing,  6  Julif^  1846. 
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MANN  V.  STENNETT.  Joh.  28. 

*  ■ 

THE  receiver  in  this  cause  was  ordered  to  pass  his  Proceedings 
were  coin- 
final  account,  and  pay  over  the  balance  to   the  menced  in  the 

Plaintiff.     He  passed  his  accounts,  but  made  default  in  ^^^^ "hjj'*' 

payment,  in  consequence  of  which,   he  was  arrested.  Courts  against 

"^d     was   afterwards    discharged  under  the   Insolvent  a  receiver  to 

^'-^btors'  Act.  compel  the 

payment  of 
the  balance, 

Tlie  Plaintiff  obtained  liberty  to  put  the  recogni-  offered  to  be 
nances  in  force  against  the  sureties,  and  he,  in  conse-  PlaintifT.  The 
^^^nce,  commenced  proceedings  on  the  common   law  JJJJount^to  the 
side  c)f  the  Court,  in  the  name  of  the  representatives  of  wiicitor  pro- 
"^®  late  M.  22,  against  the  sureties,  for  the  recovery  of  proceedings 

ta^  monies  due  from  the  receiver.  *"^  then  ap- 

Eiied  to  have 
is  recog- 

T^lie  surety,  having  no  defence,  paid  the  amount  to  the  "''^'jc®  J^^- 
solicitor  prosecuting  the  proceedings,  and  he  now  pre-  petition  was 
s^^ted  a  petition,  praying  that  his  recognizance  might  th!7piaintiff 
^  discharged.     The  petition  was  served  on  the  Plain-  who  did  not 
t^S^  but  he  did  not  appear,  and  the  payment  was  proved  Court  refused 

by  affidavit.  ^o  ^^^^  ^he 

order,  but  di- 
rected the 

A  doubt  was  expressed  by  the  Court  whether  the  P'a^n^ff 'o  be 

*^  •'  served  with  a 

payment  to  the  solicitor  was  regular.  notice,  that 

the  order 
I  would  be 

Mr.  peavafij  in  support  of  the  petition.     At  common  made  on  a 

Jaw,  payment  to  the  attorney  in  the  action  is  a  good  u'nlcssthe 

payment  to   the  Plaintiff,  (a)     Here  the  Plaintiff  has  Plaintiff' 

J     .  ,     .           .  .             ,,           .J          1  .     ,•  shewed  cause 
been  served  with  the  petition,  and  has  raised  no  objection,  to  the  con- 
besides  p?7-.J*'® 

(a)  Yatet  v.  Freckleion^  Doug,      2  DowUngf  P.  C,  490.,  Fowel  v.   ||,g„  apnear- 
625.,  and  see  Vorley  v.  Garrad,      Little^  I  W,  Btackslone,  8.  jng,  the  order 

was  made. 
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1845.        besides  which,  there  is  evidence  of  an  admission  that  the 
ItfANif         solicitor  was  authorised  to  receive  this  money. 


V, 

Stennett. 


The  Mi^STER  of  the  Roixs  said,  that  payment  to  the 
solicitor  was  insufficient,  and  refused  to  make  the  order. 


On  a  subsequent  day  the  Master  of  the  Rolls  di- 
rected the  Plaintiff  to  be  served  with  a  notice,  that  the 
order  would  be  made  on  a  future  day,  unless  he  should 
shew  cause  to  the  contrary. 

This  having  being  done,  and  the  Plaintiff  not  appear- 
ing  on  the  day  indicated. 

The  Master  of  the  Rolls  made  the  order. 
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1845. 


PLOMER  V.  MACDONALD.  Fcb.2\. 

*^T^  KIS  cause  was  attached  to  the  Court  of  the  Vice-  An  order  of 

Chancellor  Knight  Bruce.  obuined  at 

the  Rolls  in  a 
^-^^^  cause  attached 

Cl>n  the  17th  of  January^  exceptions  were  filed,  which  to  another 

were,  by  an  order  of  course  obtained  at  the  Rolls  on  ^^^  ""f^^^ 

Ae      S7th  of  Januaryj  referred  to  the   Master.      The  order  became 

o^^^  was  not  served  till  the  1st  of  February.  byTeaToiTof 

delapr  in 

^*^».  Rogers  now  moved  to  discharge  the  order,  on  that  the  order 
^^  KTound  that  it  had  not  been  served  within  fourteen  l*a^»"g  f'^^'J 

,        ^^  .  regularly  ob- 

o^ys    from  the  filing  the  exceptions,  as  required  by  the  tamed,  a  mo- 

5th       Order  of  1828.  (a)      He  cited  Taylor  v.  Harri-  Jha^^eit^f 

SOTi^   (i)  necessary,  was 

not  properly 
made  at  the 

^4r.  Eldertotiy  contra^  objected,  that  as  the  order  of  Rolls. 

reference  had  been  regularly  obtained,  it  could  not  be 

discViarged  by  the  Master  of  the  Rolls,  6th  Order  9th  of 

May  1839.  (c)     Secondly,  that  there  was  no  necessity 

to  come  to  discharge  the  order  of  reference,  as  by  the 

t^tms  of  the  5th  General  Order  the  exceptions  were  to 

be  considered  as  abandoned,  and  the  answers  deemed 

sofficient.     That  such  had  been  the  impression  of  the 

Court  in  Hunter  v.  Capron  (d)y  though  it  considered 

itself  bound  by  the   previous   authorities,  whereas,  in 

fact,  that  point  had  never  been  called  to  the  attention  of 

the  Court  in  the  previous  case  of  Pearce  v.  Hodgson,  (e) 

Mr.  Rogers 

(ja)  Or<L  Can.  6.  (e)  7   Simons,  347.,  and  see 

(b)  1  Myl.  4r  Cr.  274.  Attorney  Generalv.  Clack,  1  Myl. 

{e)  Ord.  Can.  137,  <S-  Cr,  367. 
id)  5  Beavan,  98. 
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1845.  Mr.  Rogers  in  reply.     This  Court  has  authority 

^*^p/*^^  discliarge  any  of  its  orders  made  in  a  suit  belonging  t 

„.  the  Vice-chancellor's  Court,  where  it  is  not 

Macdonald.  tQ  cn^gr  into  the  merits. 


It  is  the  practice  to  discharge  the  order  of  reference**^ 
and  for  this  reason :  —  there  is  an  existing  order  km.* 
the  Master  to  proceed,  but  which  the  party  is  not« 
entitled  to  prosecute,  and  which  ought  therefore  to  b^s 
discharged. 

Tke  Master  of  the  Rolls. 

The  order  of  reference  was  quite  regularly  obtained,  >« 
and  on  a  proper  suggestion.  It  became  inoperative  by  ' 
reason  of  the  neglect  of  the  Plaintiff  to  serve  it*  In 
causes  attached  to  the  other  branches  of  the  Court,  I 
can  only  interfere  with  an  order  of  course,  in  those 
instances  in  which  the  order  has  been  irregularly  ob- 
tained, (a) 

I  repeat,  that  if  the  matter  were  res  vUegra^  I  should 
not  have  thought  it  necessary  to  discharge  a  regular 
order,  which  by  non-service  has  been  abandoned*  (i) 
If,  after  the  order  was  abandoned  and  the  answer  was 
to  be  considered  sufficient,  the  Master  were  to  proceed 
and  certify  the  answer  insufficient,  there  would  be  an- 
other mode  of  getting  relief;  but,  on  the  other  handy 
I  cannot  consider  that  the  Lord  Chancellor,  on  appeal, 
would  have  discharged  an  order  of  reference  if  he  had 
considered  it  unnecessary  to  do  so. 

I  refuse  the  motion  with  costs. 

{a)  See  Rchinson  v.  Miincr,  r>  {b)  Dallon  v.  llayler^  1  PiW/. 

Beav.  49.,  H(M)]>er  v.   Paver,  G      515. 
Be(W,  7o, 
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PHILIPPS  V.  PHILIPPS.  Nov.  \3,i4. 

THE   testator  John  E.  P.  Langhame,  by  his  will  A  ^^y^^  ^f- 
°  '     -^  vised  hu  real 

dated  in  181 65  devised  his  real  estate  to  trustees  estates  to 

«nd  their  heirs,  upon  trust,  "  by,  with,  and  out  of  the  on  trurt,'"^t 

rents,  issues,  and  profits  of  the  said  premises,  to  pay  or  of  the  rents, 

^^^<>«e  to  be  paid  unto  the  several  persons  next  therein-  profits,"  to 

*ft«r   mentioned,  the  several  annuities  or  rent  charses  P;y  certain 
^1^  ^"®  annuities, 

^^^^^'eioafter  mentioned,"  until  the  sale,  mortgage,  &c.  and  by  sale  or 

^'^^i^nafter  directed,  should  be  completed,  in  case  the  !I??!^^t!? 

'  r         ^  raise  money 

****ie  several  persons  should  respectively  so  long  live,  for  payment 
^^  then  proceeded  to  give  a  number  of  life  annuities,  ^^  ^^d  then 
Payable  half-yearly.  to  settle  the 

'^        ^  estates,  to  the 

use  that  the 

-And  he  declared,  that  his  trustees  should,  by  sale  or  ajn^J^f "'^  . 
jj^  '  '    "^  should  receive 

^^rtgage  of  the  same  lands  &c.  *^  or  by,  with,  and  out  their  annuities 
the  rents,  issues,  and  profits  to  arise  therefrom  in  the  ^^^  premises 


iroe,  after  payment  of  the  said  annuities,'    &c.,  with  powers 

ttt  •     ^  1  11         1  11     of  distress  and 

sufficient  money  to  repurchase   all  redeemable  entry,  and 
taties,  and  pay  oflT  all  mortgages  charged  on  his  real  'ubject  there- 
e,  and  also  the  amount  of  the  deficiency  of  his  life,  with  re- 
estate  to  pay  his  debts  and  legacies,  and  sub-  ^dd^U^a^Se 
thereto,  should  settle  the  estates,  to  the  use  that  annuitants 
annuitants  should  receive  their  annuities  **  out  of  titlSl'to'te ' 


e  premises,'  which  annuities  were  to  be  paid  out  P«<1  the 

J  t        «  1  1  11  It       arrears  out  of 

WLM  be  charged  upon  the  settled  estates  and  to  be  the  corpus^ 
half  yearly  "  with   powers  of  distress  and  entry  though  the 
I,  and  perception  of  the  rents  and  profits  of  the  said  sufficient  to 
VTenaises  charged  with   the   same,   to  be  limited   and  fhg^n^®^"®" 
Tcserv^  to  the  several  annuitants  in  the  said  estates  brances. 
*wl  premises  so  to  be  charged.'* 

Subject 
YoM..  VIII.  O 
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Subject  tliereto,  the  estates  were  to  be  settled  on 
certain  persons,  whose  interest  had  ceased^  and  subject 
thereto,  on  the  Plaintiff  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  the  Defendant  Godwin  Philipps^  his  eldest 
son  in  tail. 


The  testator  died  in  1819,  and  a  suit  was  instituted 
ill  1820  for  the  administration  of  his  estate. 


The  annuities  were  allowed  to  fall  into  arrear,  and, 
upon  a  reference  to  the  Master,  he  found,  '^  that  nu- 
merous applications  had  been  made  by  the  several 
annuitants  to  the  Plaintiff,  for  payment  of  their  re- 
spective annuities,  and  although  the  Plaintiff  had  fre- 
quently promised  to  pay  the  same,  yet  he  had  never 
fulfilled  his  said  promise,  or  paid  the  same  or  any  part 
thereof;  and  the  several  and  respective  annuities  were 
then  in  arrear,  from  the  times  thereinbefore  mentioned 
up  to  the  present  time.  And  he  found,  that  the  said 
annuitants  had  refrained  from  taking  any  measures  to 
enforce  the  payment  of  their  respective  annuities  and 
the  arrears  thereof,  in  consequence  of  the  inability  of 
the  Plaintiff  to  pay  the  same,  and  the  institution  of  the 
present  suits  and  proceedings,  believing,  that  such 
arrears  of  the  said  annuities  and  the  continuation  of  the 
payment  of  the  said  annuities  would  have  been  directed 
to  have  been  paid  to  them,  respectively,  under  the  order 
and  direction  of  this  Court.  And  he  found,  that  the 
sum  of  1832/.  was  then  due  for  arrears  of  the  several 
annuities,  and  that  the  rents  of  the  devised  estates 
were  insufficient  to  keep  down  the  incumbrances  and 


annuities. 


>9 


The  Master  further  ^*  found,  that  the  said  annuities 
fell  into  arrear,  by  reason  of  the  said  estates  being  in- 
debted 
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Mr.  Tinneyj  for  Mrs.  Greene^  another  annuitant,  also 
contended,  that  the  annuitants  had  a  right  to  have  the 
fund  in  Court  applied  in  payment  of  the  arrears  of  their 
annuities.  That  under  the  power  of  distress,  they 
could  denude  the  estate  of  all  moveable  articles,  and 
under  the  right  of  entry  they  might  take  and  keep  pos- 
session of  the  estate,  against  everybody  interested  therein, 
until  full  payment  of  all  arrears ;  that  the  arrears  of  the 
annuity  formed  a  charge  upon  the  corpus  of  the  estate^ 
and  where  the  rents  of  an  estate  are  insufficient  to  keep 
down  the  charges,  this  Court  would  accelerate  payment 
by  ordering  a  sale.  Thus,  in  the  case  of  a  judgment 
creditor,  though  at  law  he  could  only  take  the  rents  of 
a  moiety  of  the  real  estates,  yet  this  Court  would  order  a 
sale,  (a) 


He  also  referred  to  TVacy  v.  Hereford  {b)^  and  Lord 
Penrkyn  v.  Hughes,  {c) 

Mr.  Kindersley^  for  Godwin  Philipps^  the  tenant  in  tail. 
The  annuitants  being  parties  to  the  suit  ought  to  have 
taken  proper  steps  for  obtaining  payment  of  their  annui- 
ties out  of  the  accruing  rent.  By  their  laches  they  have 
allowed  the  tenants  for  life  to  receive  the  rents,  and  their 
annuities  to  fall  into  arrear,  and  they  ought  not  to  be 
allowed  to  throw  upon  the  inheritance,  that  which  ought 
to  have  been  exclusively  borne  by  the  life  estate. 


Cupit  V.  Jackson  (d)  does  not  apply,  for  there  the 
estate  was  not  settled  on  different  parties  in  succession, 
but  was  devised  to  the  son  of  the  settlor  in  fee.  So  in 
Stamper  v,  Pickerings  the  devise  was  in  fee,  '*  subject  to 

an 


(a)  See  Stiienutn  v.  Ashdown^ 
1  Ambler^  13.,  0*Gorman  y. 
Comyny  i  S>4r  S.  p.  150. 


(b)  2  Bro.  C,  C.  128. 

(c)  S  Vet.  107. 

(d)  See  M'Cleiand^  p.  498. 
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an  aDDuity  of  50/./'  and  in  Graves  v.  Hicks^  where  the 
ea»tate  wa&  settled,  the  Court  refused  to  raise  the  arrears 
oT  tbe  annuity  by  a  sale  or  mortgage. 

17ie  Master  qf  the  Rolls. 

Ilie  estate  in  this  case  is  now  vested  in  trustees,  in 

trust  for  the  Plaintiff  for  life,  with  remainder  to  his  son 

in  tail.     There  are  certain  rent  charges  created  by  the 

will  effecting  the  estate,  and  certain  remedies  are  given 

to  recover  those  rent  charges  and  the  arrears.    It  has, 

in  aome  d^ree,  been  doubted  in  argument,  whether  the 

annuitants  are  entitled  to  be  paid  the  arrears  out  of  the 

rents  from  time  to  time  accrued ;  but  it  appears  to  me 

that  of  this  there  is  no  real  doubt.     I  think  that  the 

aiKiiiiitants  are  entitled  to  be  paid  their  arrears  out  of 

the  rents  accruing  due  from  time  to  time,  and  that  they 

■^^c  that  right  at  law,  notwithstanding  the  tenant  for 

hfe   may  have  "received  the  rents  applicable  to  the  pay- 

'^'^Ot  of  the  annuities,  and  may  not  have  kept  them 

uo^iL    That  being  the  legal  right,  it  is  next  contended, 

"^^^  the  persons  who  have  that  legal  right,  are,  in  ad- 

°i^^<Mi,  entitled  to  come  and  ask  in  a  Court  of  equity 

for    a  gale  and  mortgage  to  satisfy  these  arrears.     It  is 

said   by  Mr.  Tinney^  that  such  right  stands  upon  the 

reason  of  the  thing ;  and  by  Mr.  Roupell  it  has  been 

coutended,  that  it  rests  on  the  authority  of  Cupit  v. 

iackson. 


1844. 


Pbujpps 

V. 

PaUiipps. 


There  is,  however,  in  this  case,  a  great  difference  in 

both  the  situation  of  the  parties  and  of  the  estate  from 

that  which  existed  in  Cupit  v.  Jackson.     Here  there  is  a 

succession  of   parties  interested   in  the  estate,   who, 

during  their  enjoyment,  are  bound  to  keep  down  these 

annuities,  and,  for  any  thing  to  the  contrary,  they  might 

liave  received  rents  sufficient  to  keep  them  down,  and 

alsQ  to  pay  the  arrears.     If  the  duty  of  the  tenants  for 

life 
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life  were  duly  performed,  the  party  entitled  to  the  estate 
in  remainder  would^  when  his  estate  came  into  pos- 
.  session,  take  the  property  discharged  from  all  charges* 
How  different,  then,  is  the  case  of  Ciq)it  v.  Jackson^ 
where  a  person  was  entitled  to  the  estate  in  fee,  and 
who,  having  the  whole  benefit  of  the  estate,  bad,  at 
the  same  time,  the  whole  burthen  of  the  charges.  The 
cases  are  very  different.  In  this  case  the  founder  of  the 
settlement  is  desirous  of  keeping  the  estate  for  the 
benefit  of  those  in  remainder ;  in  the  otiier  the  situatioa 
of  the  party  was  quite  different,  for  he  had  the  whole 
estate  and  the  whole  burthen.  However,  I  will  not 
decide  this  case  without  reading  the  authorities  cited. 


As  to  the  rest,  it  is  quite  clear.  The  annuitants 
desire  to  have  their  arrears  paid  out  of  the  existing 
rents  and  income  in  Court,  and  I  am  of  opinion  that 
they  are  entitled  to  have  all  the  several  sums  specified, 
and  which  constitute  income,  applied  in  payment  of 
the  arrears  of  their  annuities. 

I  will  look  at  the  cases  cited,  and  will  decide  this  case 
to-morrow. 


^^op.  H.  TTte  Master  of  the  Rolls  held,  that  the  annuitants 

were  not  entitled  to  have  any  part  of  the  produce  of 
the  estate^  which  consisted  of  capital,  applied  in  paj^ment 
of  the  arrears. 


Note.  —  Sec  French  v.  Morgan^  2  MoUotfy  488.,  Manly  v, 
Hawkint^  1  Dru,  Sr  IVai.  365.,  Goodwin  ▼.  Jffireyt,  lb.  375., 
Fotier  v.  SmiiJk,  2  Y.  *  C.  (C.  C)  1 93.,  Xelfy  ▼.  Dawson,  2  Alolicy,  8T. 
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fT^X-IIS  case  is  reported  ante,  {a)   It  there  appears,  that  A  reference 
*-     some  property  having  been  sold  in  the  suit,  a  refer-  JJJf^hl^*  jfie  ^f 
etice   as  to  title  was  made  to  the  Master.     The  Master  property  sold 
reported  in  favour  of  the  title,  whereupon  exceptions  Exceptions 
tvere    taken  to  his  report  by  the  purchaser,  and  the  ^®'®JJ*^®",^ 
fiiatter  having  come  on  for  argument,  it  was  referred  report  and 

back,  on  the  objection  as  to  the  identity  of  parcels.    The  ^.f®  partly 

•'  .  .  allowed,  and 

piaster,  on  the  latter  reference,  again  found  in  favour  of  on  a  reference 
the  title,  and  his  report  was  confirmed ;  the  purchase-  ^as  found 
money  was  in  Court.  good.    Held, 

that  the  Court 
could  not,  on 
A  motion  was  now  made,  by  the  Plaintiff,  that  the  motion,  adju- 
1  .  L    t      1      •  •        o  1  1       dicate  on  the 

purchaser  might  be  let  into  possession,  &c.,  and  pay  the  question  of 

costs  of  this  application  and  of  the  reference,  or,  in  the  *|)®  ^l^  ^^ 

'^^  ,  /.         r  ^"®  reference, 

alternative,  that  they  might  be  paid  out  of  the  fund.  The  report 

of  Camden  v. 

Benson,  I 

Mr.  G.  Turner  and  Mr.  G,  L.  Russell,  in  support  of  Keen^  671,, 
the  motion,  were  proceeding  to  shew  that  the  conduct  inaccurate. 
of  the  purchaser  had  been  vexatious,  but  were  stopped 
by  the  Court* 

Mr.  KindersUy  and  Mr.  Heathfields  contra,  were  not 
heard. 

The  Master  of  the  Rolls  held,  that  this  was  not 
the  proper  mode  of  bringing  before  the  Court  the  ques- 
tion of  the  costs,  otherwise,  he  must  go  into  the  title, 
item  by  item,  to  see  whether  the  objections  to  the  title 
taken  by  the  purchaser  had  been  reasonable.     He  made 

no 

(a)  6  Beavan,  476. 
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no  order  on  the  motion,  but  suggested  that  a  petition 
was  the  proper  mode  of  raising  the  question. 


During  the  discussion,  the  case  of  Camden  v.  Ben* 
son  (a)  was  referred  to,  as  an  authority  to  show,  that  a 
purchaser  under  the  Court  was  entitled  to  the  costs  of 
a  reference  as  to  the  title  reported  good  by  the  Master. 


Mr.  Beavan^  as  amicus  curice^  stated,  that  he  had  been 
informed  by  the  solicitor  engaged  in  Camden  v.  Benson^ 
that  there  was  an  inaccuracy  in  the  report,  and  that  this 
seemed  borne  out  by  the  papers,  from  which  it  appeared, 
that  the  Court  merely  held,  that  the  purchaser  laas  not 
liable  to  pay  the  costs  of  the  reference.  (&) 


The  Master  of  the  Rolls  said  it  was  important  that 
this  matter  should  be  enquired  into  before  the  case 
came  on  again. 


(fl)  1  Keen^  671, 

(b)  See  Felder  v.  Higgenson, 
5  Vet,  4-  B.  H2.,  Retinoids  v, 
Blake,  2  S.^  S.\  17.,  Smith  v. 


Neltofty  a,  557.,  Leekmere  t. 
B ratter,  2  Jac.  4*  ^»  ^87., 
Berri/  v.  JohntoUy  3  K.  ^  CoL 
{Exc.)  564, 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED  1345. 


IN 


THE  ROLLS  COURT. 


WARD  V.  AUDLAND.  ^"rX'ti!' 

"TN   the  month  o^  Jubf  1826,   William  Whitdock  was  A  trustee 
possessed. or  and  entitled  to  certain  household  goods  tary  settle- 

a«id  effects,  a  sum  of  546/.  2s.  6d.  (the  payment  of  which  ""e"*  <?^ 

'  ,  ,  .     ^       chattels,  po- 

to  him,  with  interest,  was  secured  by  a  mortgage  m  fee  licy  of  as- 

oi  certain  customary  lands),  and  a  policy  of  assurance  *""'"^®  *"^ 

for  the   sum   of  1000^.  payable  after   his  death.     He  a  bill  against 

executed  an  indenture,  dated  the  27th  day  of  the  same  tativ^^oFthe 

month,  settlor  for  the 
recovery 
.    thereof.    Held,  that  if  the  property  was  legally  vested  in  the  Plaintifl^  he  might 
recover  it  at  law  and  apply  it  on  the  trusts;  but  if  otherwise,  then  as  the  deed  was 
voluntary,  the  Court  could  afford  the  Plaintiff  no  assistance  in  recovering  it. 

In  the  case  of  an  imperfect  voluntary  deed,  neither  the  assignor  nor  his  executor 
can  be  compelled  to  permit  the  assignee  to  use  his  name  for  the  recovery  of  the 
debt. 

Held,  that  neither  a  voluntary  assignment  by  deed  of  a  mortgage  debt,  accom* 
panted  by  a  grant,  not  specifying  the  particular  e!»tate,  but  of  all  estates  held 
m  mortgage,  and  by  a  covenant  for  further  assurance  and  without  delivery  of  the 
mortgage  deed  or  notice  to  the  mortgagor,  nor  the  vohmtary  assignment  of  a  policy 
of  assurance  retained  in  the  hands  of  the  assignor,  and  without  notice  given  to  the 
grantor,  though  accompanied  by  a  covenant  for  further  assurance,  can  be  considered 
as  a  complete  and  effectual  assignment,  to  be  acted  upon  and  enforced  by  the 
assignee,  without  any  further  or  otner  act  to  be  done  by  the  assignor. 

V0L.VIIL  P 
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montli,  purporting  to  be  made  between  himself  of  tl 
first  part,  the  Defendants  William  T.  Ward  and  Ma, 
garet  his  wife,  and  Mary  Hervey^  since  deceased,  of  t 
second  part,  and  the  Plaintiff  of  the  third  part ;  an 
thereby,  after  noticing  that  he  was  mindful  and  desiro 
of  making  provision    for  Margaret  Ward  and    Mar^ 
Heroey^  his  nieces  and  only  near  relations,  and  reciting 
as  therein  mentioned,  it  was  witnessed,  that  he  gran 
bargained,  and  assigned  to  the  Plaintiff  his  household 
goods,  and  all  sums  of  money  then  owing  to  him,  witK 
all  policies  of  insurance  and  other  securities  for  th»  i 
same ;  and  all  other  his  personal  estate,  together  witK 
the  mortgage  deeds  and  writings  relating  to  the  pre 
mises ;  to  have,  hold,  receive,  and  take  the  same,  unt 
the  Plaintiff,  upon  the  trusts  following,  namely,  to  th 
use  of  the  grantor  William   Whitehck  during  his  lif< 
and  after  his  death,  to  the  use  of  William  Turner  War 
and  Margaret  his  wife,  and  Mary  Hervey  or  their  chil 
dren,  in  manner  therein  mentioned.    And  it  was  further* 
witnessed,  that  for  better  enabling  the  Plaintiff  to  gec: 
in  any  sum  of  money  secured  on  mortgage,    William 
Whitelock  granted,   assigned,   and    transferred   to    the 
Plaintiff,    the  lands   to  which    William    Whitelock    was 
seised  or  entitled  in  mortgage  for  any  term  of  yeai's,  in 
fee,  or  otherwise. 


iti 


th 
e- 
o 
e 


And  William  Whitelock  thereby  appointed  the  Plaintiff 
"  Joseph  Ward  and  his  heirs,"  his  attorney,  to  receive  the 
debts,  &c.,  and  on  non-payment,  to  bring  actions  and  suits 
*^  in  such  manner  and  form,  as  he  the  said  Joseph  Ward 
or  his  heirs  should  think  proper  "  and  generally  to  do 
all  acts  &c.,  as  effectually  as  if  he  William  Whitelock  did 
the  same  &c. 

William  Whitelock  thereby,  for  himself,  his  heirs, 
executors,    and    administrators   covenanted,    promised, 
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and    agreed  to  and  with  the  FlaintiS  Joseph  Ward^  his 

executors  and  administrators,  that  he  the  said  William 

Wkitdock^    his    heirs,    executors,    and    administrators, 

and    all  and  every  other  person  or  persons  having  or 

claiming,  or  who  should  or  might  have  or  claim  any 

estate,  right,  title,  or  interest  at  law  or  in  equity  of,  in, 

to,  or  out  of  the  said  personal  estate  and  effects,  or  any 

part  or  parcel  thereof,  intended  to  be  thereby  assigned 

and  transferred,  by,  from,  or  under  him,  them,  or  any 

of  them,  should  and  would,  from  time  to  time,  and  at  all 

times  thereafter  at  the  request  of  the  said  Joseph  fVardj 

1^13   executors  or  administrators,  make,  do,  acknowledge, 

si^ti,  pass,  and  execute,  or  cause  and  procure  to  be 

made,  done,  acknowledged,  signed,  passed,   and  exe* 

ou^/ed,  all  and  every  such  further  and  other  lawful  and 

resi^onabie  acts,  deeds,  things,  devices,  transfers,  assign- 

ncients,  releases,  conveyances,  and  assurances  in  the  law, 

'^vliatsoever,  for  the  further  and  better  assigning  and 

^■"^nsferring  all  and  singular  the  said  personal  estate 

effects  thereby  assigned  and  transferred,  or  intended 

to  be,  and  every  part  thereof,  with  the  appurtenances 

^nto  the  said  Joseph  Ward,  his  executors,  administra- 

^^^s^   and   assigns   upon   the   trusts   aforesaid,   be   the 

same  by  any  lawful  ways  or  means  whatsoever,  as  by 

*^    Said  Joseph  Ward,  his  executors  or  administrators, 

**  t:Ii^  person  or  persons  for  the  time  being  entitled,  or 

'^   '^^  their  counsel  learned  in  the  law,  should  be  law* 


1845. 


-  _    _    ^ —     _  — 

*y    and  reasonably  advised  or  devised  and  required. 


-^  -.e  deed  was  executed  by  Mr.  Whitelock  and  the 

Pi    * 

^^•ritiff,  and  on  the  execution  thereof,  it  was  delivered 

^We  Plaintiff",  but  William  Whitelock  himself  continued 

{Possession  of  the   furniture  thereby  assigned,  and 

^Oe  receipt  of  the  income  arising  from  the  mortgage 

,  and  no  notice  of  the  assignment  was  given,  either 

P  2  to 


tc^ 

a 
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to  the  mortgagor  or  to  the  grantors  oF  the  policy  ok 
insurance. 

Mary  Hervey^  one  of  the  nieces  named  in  the  deed 
died,  leaving  the  Defendants  William  Whitehck 
and  Dorothy  Ann  Heroey^  her  children,  her  surviving^ 
On  the  5th  day  of  July  1833,  William  Whitelock  mad 
his  will  of  that  date,  and  thereby  gave  to  the  Defend 
ants   William  Fisher  Audland  and  Robert  Moser^  th 
lands  therein  mentioned,  together  with  the  money  s 
cured  thereon  by  way  of  mortgage,   and  also  all  hi 
right  and  interest  in  the  policy  of  insurance  for  1000/,^  i» 
and  also  all  his  household  goods  and  furniture,  and  all — 
the  residue  of  his  estate,  on  the  trusts  in  the  will  men- 
tioned for  the  benefit  of  William  Whitelock  Hervey  and 
Dorothy  Ann  Hervey ;  and  he  appointed  Audland  and 
Moser  executors  of  his  will. 


The  testator  died  on  the  15th  of  November  1836,  and 
his  will  was  duly  proved  by  the  Defendant  William 
Fisher  Audland  alone. 


Soon  after  the  testator's  death,  the  Plaintiff,  as  trus- 
tee, and  William  Turner  Ward  and  Margaret  his  wife 
(as  parties  beneficially  interested),  insisted  on  the  validity 
of  the  assignment  of  July  1 826,  and  the  Plaintiff  required 
possession  of  the  furniture,  and  claimed  to  be  entitled  to 
receive  the  mortgage  money,  and  the  money  due  on  the 
policy  of  insurance  thereby  purported  to  be  assigned. 

The  Defendants,  the  executors,  and  the  Herveys  in- 
sisted, that  the  deed  was  altogether  invalid;  and  there- 
upon, the  present  Plaintiff  and  William  Turner  Ward 
and  Margaret  his  wife  filed  their  bill  in  this  Court, 
prayu)g  that  the  deed  might  be  established,  and  the 

trusts 
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trusts  executed  in  this  Court*     The  cause  was  heard        1845. 

before  the  Vice-Chancellor  of  England^  who  dismissed 

th  ^  bill  {a)j  on  the  ground  that  there  w&s  no  equity, 

t:h^  right  of  the  PlaintifT,  if  any,  being  at  law.     On  a 

T*^  hearing  before  Lord  Cottenham  {b\   the   order   was 

^mflExrmed;  but  his  Lordship  being  of  opinion  that  the 

foBTsn  of  the  suit  was  not  proper,  and  that  the  circum- 

Kices  were  such,  that,  in  a  proper  form  of  suit,  the 

stee  might,  for  some  purposes,  have  a  right  to  the 

[stance  of  the  Court,  dismissed  the  bill  without  pre- 

jucJ  ice  to  the  institution  of  any  other  suit. 

IKlmi  consequence  of  that  clause,  added  by  the  Lord 
ftncellor  to  the  order  for  dismissal  made  by  the  Vice- 
B^ncellor  of  England^  the  present  suit  was  instituted. 

'X^he   bill  prayed,  that  an  account   might  be  taken 
or    ^fie  household  furniture,  monies   and  securities  for 
money,  policies  of  assurance  and  other  effects,  which 
WziZiam  Whitelock  was  possessed  of  or  entitled  to  on 
the     27th  day  oi  July   1826;    that  it  might  be  ascer- 
tained  by  the  Court,  what  parts   thereof    and   what 
estate  or  interest  therein,  were  assigned  to  the  Plaintiff, 
under  an  indenture  bearing  date  on  that  day;    that 
ibe  trusts  of  that  indenture  might  be  executed,  under 
the  directions  of  the  Court,  and,  if  necessary,  that  an 
account  might  be  taken  of  William  Whitelock's  personal 
estate  possessed  by  his  executors,  and  also  of  his  debts; 
that  his  personal  estate,  acquired  subsequently  to  the 
(late  of  the  indenture,  might  be  declared  first  liable  to  the 
payment  of  his  debts;    that  the  property  and   effects 
assigned  by  the  indenture,  or  the  value  thereof,  might 
be  made  good  out  of  the  personal  estate,  and  that  the 

Defendants 

(a)  8  Sim.  571.  {b)  C\  P.  Coop.l46. 
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Defendants  might  be  decreed  to  join  in  conveying  and 
surrendering  the  legal  estate  in  the  mortgaged  lands 
and  premises,  in  the  bill  mentioned,  to  the  Plaintifi^  as 
trustee  of  the  indenture. 


When  the  cause  came  on  to  be  heard  on  the  29th  oP 
July  184S,  it  was  referred  to  the  Master  to  inquire  what=^ 
property  was  included  in  the  indenture,  and  whether- 
the  same,  or  any  and  what  part  thereof,  came  into  thi 
possession  of  the  Defendants  the  executors,  and  whe 
ther  there  was  any  and  what  property  belonging  to  th 
testator  at  the  time  of  his  death,  which  was  not  in 
eluded  in  the  indenture,  and  what  debts  there  were  o 
the  testator  at  the  time  of  his  death,  and  whether  an 
and  which  of  them  remained  unpaid. 

The  Master,  by  his  report  dated  the  6th  of  May^ 
184*4,  found,  that  the  property  included  in  the  indenture^ 
consisted  of  the  mortgage  money  of  546/.  &.  6rf.,  the 
policy  of  insurance  for  the  sum  of  1000/1,  and  certain 
furniture;  and,  in  the  first  schedule  to  his  report,  he 
set  forth  the  parts  of  such  property  which  came  into 
possession  of  the  Defendant  William  Fisher  Audland, 
He  also  stated  the  particulars  of  the  property  be- 
longing to  the  testator  at  the  time  of  his  death, 
which  were  not  included  in  the  indenture,  and  the 
amount  of  the  testator's  debts,  all  of  which  had  been 
paid,  and  amounted,  in  the  whole,  to  a  sum  less  than 
the  amount  of  the  personal  estate  not  included  in  the 
indenture. 

The  cause  now  came  on  to  be  heard  on  the  merits. 


Mr.  C  P.  Cooper  and  Mr.  RoU  for  the  Plaintiff,  and 
Mr.  Tinney  and  Mr.  J,  H.  Taylor,  for  Defendants  in 

the 
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same  interest      There  is  some  part  of  the  property 

prised  in  the  deed,  which  effectually  passed  at  law, 

a.nd     became   subject    to   the  trusts    therein   declared. 

"X^hus,    the  household  furniture   passed  at  law  by   the 

de^d   of  assignment  (a),  Jones  v.  Gibbons  {b),  Dewey  v. 

T^ajfniun  [c) ;    notwitlistanding  the  assignor    retained 

possession,  which  was  consistent  with  the  trusts  de- 

olAred,  he  being  entitled  to  a  life  interest  therein.  Hope 

V.  Hope  (d),  Cadogan  v.  Kennet.  {e)    Next,  the  mortgage 

in    fee  passed,  for  the  cestui  que  trusts  being  related 

in  blood  to  the  settlor,  it  might  operate  as  a  covenant  to 

stand  seised,  Sanders  on  Uses  {g).    And  in  Duffield  v. 

E/rgf^s  (A)  it  was  held,  that  a  sum  secured  on  mortgage 

o€  real  estate  might  be  a  subject  of  a  donatio  mortis 

can^s^  and  that  the  real  and  personal  representatives 

^e'r^  trustees  for  the  donees.     The  policy  we  admit 

^id    viot  pass  at  law,  but  all  that  could  be,  or  was  neces- 

sa^'y  to  be  done  had  been  completed,  as  in  Fortescue  v* 

I^^29^wiett  {i)y  in  which  case  Sir  John  Leach  gave  effect 

U>   a.  voluntary  assignment  of  a  policy ;  and,  it  is  to  be 

observed,  that  no  notice  had  there  been  given  of  the  as- 

^•K'^'nent.  Notice  is  necessary  only  as  between  successive 

incumbrancers;  the  doctrine  does  not  apply  as  between 

trie   assignor  and  assignee.     But  whether  the  property 

or  not  at  law,  still  the  assignee  had  a  legal 

J.      He  might  have  brought  an  action  at  law  for 

^  S^ods,  the  mortgage  money,  and  policy,  in  the  name 

^h^  assignor,    even  without   his  consent,   which  a 

v^Hx-^  of  law  would  not   have  stayed,   nor   would   it 

^^^       permitted  the  nominal  Plaintiff  to  interfere  with 

or 

^**^      dm.  Dig.f  and  see  Irotu 
'  ^J^^=^^lpiece,  2B.i  Aid.  551. 

^^^     sr«.p.4io. 

Y^       ^  East,  257. 
^^     TJnreported. 

P 


1845. 


(e)  Cutvp,  432. 

Ig)  Vol.  II.  p.  98.,  5th  Edit. 

(h)  1  BU.  N.  S.  498. 

(i)  5  Myl.  4-  jr.  36. 
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or  release  the  action.      Winch  v.  Keeky  {a),  MorUy  v.* 
Frear  (i),  and  Leigk  v.  Leigh,  (c) 


Again,  this  deed  contains  a  covenant  on  the  part  o 
Joseph  fVard,  that  he  and  his  heirs  and  executors,  &c^ 
will  do  all  further  acts,  &c.,  for  better  assigning  and 
transferring  the  property  to  the  Plaintiff.  If,  therefore, 
the  transfer  be  incomplete,  the  representatives  are  bound 
to  perfect  it,  and  under  this  covenant  the  Plaintiff  has  a 
legal  remedy  to  prevent  circuity  of  action ;  this  Court 
will  relieve  by  giving  the  specific  property  instead  of 
damages  for  the  loss  of  it.  In  Williamson  v.  Codring-- 
ton  {d)i  a  man  made  a  voluntary  settlement  on  his 
natural  children,  and  bound  himself  to  warrant.  He 
afterwards  sold  the  estate,  yet  his  assets  were  held 
liable  in  equity.  So  in  Watson  v.  Parker  {e)  it  was  held, 
that  a  voluntary  covenant  was  sufficient  to  support  a 
creditor's  suit  against  the  representatives  of  the  cove- 
nantor. .  Fletcher  v.  Fletcher  {g)  was  a  similar  case.  This 
is  a  direct  positive  covenant,  and  not  an  implied  covenant 
like  that  in  Dillon  v.  Coppin  {h). 


Mr.  Turner  and  Mr.  Dickenson^  contra.  This  suit  is 
a  mere  repetition  of  the  attempts  made  in  the  former 
case  of  Ward  v.  Audland^  which  was  decided  by  the 
Vice-Chancellor  of  England^  and  afterwards  by  Lord 
Cottenham  on  appeal,  not  on  the  ground  of  misjoinder, 
but  upon  the  principle  that  the  right,  if  any,  was  a 
legal  right. 


(a)  1  TermR,6\9, 

{b)  6  -Biifg.  547. 

(c)  1  Bot.  <J-  Pul,  447.,  and 
see  Orchard  v.  CouUting^  7  Scott, 
{N.C.\  414.  Spicer  v.  Todd, 
'2  Cr,  ^  Jcr.   165.;     Whitehead 


You 

V.   Hug/ict,   2   Cr,  4"   M.  518.; 
Emery  v.  Mucklow,  10  Bing,  23. 

(d)  1  Ves.  Sen.  511. 

(c)  6  Beavan,  283. 

(g)  4  Hare,  67. 

(A)  4  iliy.  <J-CV.647. 


CASES  IN  CHANCERY. 


209 


You  cannot,  in  a  suit  to  administer  a  trusti  bring  a 

person  claiming  adversely  to  the  trust  and  to  the  trustee 

before  the  Court.     You  must  first  recover  the  property 

in  one  suit,  and  then  administer  it  as  between  the  cestui 

^tie  tfiisis  and   the   trustees.      Talbot  v.  The  Earl  of 

^^iadnor  (a),  though  apparently  contrary  to  that  principle, 

Jb^s  been  disapproved  oF,   and   has   never  since  been 

:ted  on. 


1845. 


ei 


If  the  Plaintiff,  as  he  argues,  has  a  legal  right  in  any 
Tt  of  the  property,  he  should  sue  for  it  at  law ;  this 
urt  has  no  jurisdiction  to  interfere;  but  if  the  legal 
I<  is  incomplete,  it  is  now  firmly  settled,  that  this 
urt  will  not  interfere  to  assist  a  mere  volunteer. 
Im  v.  Coppin  (i),  Jcfferys  v.  Jefferys  (c),  Meek  v. 
ilea>ell.  (d) 


tVi 


e  do  not  dispute  that  a  voluntary  covenant  may  be 
subject  of  a  demand  in  equity,  but  the  question  as 
hat  extent  a  Court  of  Equity  will  give  effect  to  it, 
ends  on  the  nature  of  the  covenant  and  the  frame  of 
suit.  The  frame  of  this  suit  is  not  for  the  administra- 
of  the  assets,  but  for  the  recovery  of  the  specific 
P*''^»j)erty,  and  the  covenant  is  such,  that  nominal  damages 
Id  alone  be  recovered  at  law. 


do^: 


to  the  argument,  that  this  is  a  covenant  to  stand 
,  the  covenantee  is  not  of  blood  (e),  and  the  deed 
not  profess  to  convey  the  estate  in  mortgage. 


^r.  Tinnej/j  in  reply. 


(a)  5  Myl.Sf  JT.  252. 
{b)  4  Myl,  4-  6V.  647. 
(c)  Cr.Jjr  PA.  158. 


The 

(d)  1  Hare^ 464. 4t  I  Phil.549, 

(e)  Sec  GUb.   Uses,  247.  and 
22  Fin.  Abr.l96.pl  15. 
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The  Master  of  the  Rolls. 

For  the  Plaintiff  and  the  Defendants,  Ward  and 
wife,  it  was  argued,  that  this  suit  has  been  instituted, 
precisely  in  the  form  and  for  the  purposes  suggested 
by  the  Lord  Chancellor  on  the  rehearing  of  the  former 
cause,  when  he  intimated,  that  the  Plaintiff  would, 
or  might,  be  entitled  to  some  relief;  that,  in  fact,  the 
deed  did  constitute  a  valid  and  effectual  assignment  of 
the  mortgage-money,  the  policy  of  insurance  and  the 
furniture,  thereby  purported  to  be  assigned ;  and  that  as 
the  executors  have  received  the  money  due  on  the 
policy,  and  have  sold  the  furniture,  the  Plaintiff  is 
entitled  to  have  from  them  satisfaction  for  the  value,  or 
the  amount  of  monies  received  by  them  on  account 
thereof. 


The  Defendants,  the  executors,  and  the  Herveys^  on 
the  other  hand,  have  insisted,  that  the  Lord  Chancellor 
expressed  no  opinion  whatever  on  the  merits  of  the  case ; 
that  the  assignment,  being  an  assignment  of  choses  in 
action^  could  never  have  been  made  effectual  without 
the  aid  of  this  Court,  and  that  the  assignment,  being 
merely  voluntary,  the  Court  would  give  no  assistance 
to  make  it  perfect  and  effectual ;  and,  therefore,  that  the 
assignment  was,  and  ought  to  be  deemed,  invalid,  and 
the  bill  should  be  dismissed. 

It  appears  to  me,  upon  a  consideration  of  the  report 
of  the  judgment  of  the  Lord  Chancellor  in  the  former 
cause,  that  no  opinion  was  pronounced  on  the  legal 
effect  of  the  deed,  and  that  the  question  is  now  open  for 
consideration. 


The  intention  of  Mr.  WhitelocJc,  at  the  date  of  the 
deed,  was  to  assign  the  property  in  question  to  the 

Plaintiff 
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PlaintifF  absolutely,  and  to  declare  trusts  to  be  executed 
ont  of  the  estate,  which,  by  the  assignment,  was  intended 
to  be  vested  in  the  Plaintiff.  The  covenant  appears  to 
rne  to  have  been  entered  into,  in  aid  of  the  form  of  the 
transfer  or  assignment  intended  to  be  made.   Mr.  JVhite- 

l€x:k  intended  to  make  a  gift  by  assignment,  and  not  to 

declare  a  trust  to  be  executed  by  himself. 


1845. 
Ward 

AUDLAND. 


Supposing  the  assignment  to  have  been  a  complete 
MiA,  effectual  assignment,  there  is  not  only  no  conflict 
no  question,  nor  any  difficulty  as  to  the  trusts  which 
e  Plaintiff  had  to  perform.   If  the  property  was  legally 
sted  in  the  Plaintiff,  he  might  have  recovered  it  at 
RT,  and  applied  it  on  the  trusts ;  if  the  property  was 
t  legally  and  effectually  vested  in  the  Plaintiff,  then, 
the  deed  was  voluntary,  this  Court  could  afford  no 
distance  to  the  Plaintiff  in  recovering  it,  and,  under 
circumstances,  the  only  question  between  the  par- 
is,  what  is  the  legal  effect,  of  the  assignment. 

'^he  property  claimed  under  this  deed  consists,  first, 
^  debt  secured  by  a  mortgage  in  fee  of  a  customary 
;  secondly,  a  policy  of  insurance  on  the  life  of  Mr. 
iidock;  and,  thirdly,  certain  household  furniture. 


le  debt  and  the  policy  of  insurance  are  chozes  in 

^^^^4m  not  assignable  at  law,  and  it  is  plain,  that  the 

^^^^le  estate  and  interest  of  the  assignor  did  not,  and 

^^^^Id  not,  pass  to  an  assignee ;  and  I  apprehend,  that  in 

tb^     case  of  a  voluntary  deed,  neither  the  assignor  nor 

V^^    executor  could  have  been  compelled  to  permit  the 

a^^i^ee  to  use  his  name  for  the  recovery  of  the  debt. 

T^«  assignment  was  deficient,  because  it  did  not  vest  in 

ib^  assignee  all  that  the  assignor  professed  and  intended 

10  l)ass,  and  no  instance,  except  in  the  case  of  Fortesaie  v. 

Bamett 
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Bamett{a)^  has  been  produced,  in  which  this  Court  has 
given  effect  to  such  an  assignment.  It  does  not  appear 
by  the  report,  what  were  the  grounds,  on  which  Lord 
Cottenham^  in  deciding  the  case  oi  Edwards  v.  Jofies  {b)y 
gave  the  interpretation  he  did  to  the  case  of  Fortescue  v. 
Bamett ;  but  it  is  certainly  clear,  that  Sir  John  Leach 
did  not,  in  that  case,  intend  to  alter  the  rule  of  the 
Court  which  was  previously  established ;  and  it  is  also 
clear,  that  the  circumstances,  by  which  Lord  Cottenkam 
seemed  to  think  that  Fortescue  v.  Barnett  might  be  ex- 
plained, are  not  found  in  the  present  case.  It  appears 
to  me,  that  neither  a  voluntary  assignment  by  deed  of  a 
mortgage  debt,  accompanied  by  a  grant,  not  specifying 
the  particular  estate,  but  of  all  estates  held  in  mortgage, 
and  by  a  covenant  for  further  assurance,  without  deli- 
very of  the  mortgage  deed  or  notice  to  the  mortgagor, 
nor  the  voluntary  assignment  of  a  policy  of  assurance, 
retained  in  the  hands  of  the  assignor,  and  without  no- 
tice given  to  the  grantor,  though  accompanied  by  a 
covenant  for  further  assurance,  can  be  considered  as  a 
complete  and  effectual  assignment,  to  be  acted  upon  and 
enforced  by  the  assignee,  without  any  further  or  other 
act  to  be  done  by  the  assignor. 


With  respect  to  the  furniture,  the  bill  claims  the 
legal  right  to  it  for  the  Plaintiff,  and  if  he  had  it,  I  am 
of  opinion  that  he  ought  to  have  proceeded  at  law  to 
recover  it.  With  respect  to  the  mortgage,  the  bill 
alleges  the  legal  estate  to  be  in  the  Defendants,  or  some 
of  them,  and  prays  for  a  conveyance  in  aid  of  the  vo- 
luntary gift.  On  the  whole,  I  think  that  the  Plaintiff  is 
not  entitled  to  any  relief,  and  that  the  bill  must  be  dis- 
missed, but  without  costs. 


(a)  3  Mi/L  <$■  K,  36, 


{b)  1  Mt/l,  ^  Cr.  226. 
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Note.  —  The  Plaintiff  prenented  a  petition  to  the  Vice  Chancellor 

Ew^lamd  in  the  administration  suit,  submitting  that,  under  the 

cso'veoant  for  further  assurance,  he  was   a  specialty  creditor  of  the 

c^^tator,  and  praying  liberty  to  prove  his  debt  before  the  Master. 

7%e  Vice  Chancellor  of  England^  on  the  16th  of  April,  1845,  gave 

Jil>«rty  to  bring  such  action  at  law  as  he  might  be  advised. 


)84'5. 


Ward 

V, 
AUDLAND. 


fc^i 


OTB.— -The  following  are  the  principal  cases  on  the  subject, 
ording  to  their  dates,  many  of  which  were  either  cited  or  ad* 
ed  to. 
C  X98S)  ViUert  y.  Beaumont,  1  K^m.  100.  (1686)  Beard  y.  Nut- 
1  Vem,  427.  (1724)  Osgoody.  Strode,  2  P,  Wmt,  245.  (1731) 
▼.  Vernon^  2  P.  Wms,  594.  (1733)  I^chmere  v.  Earl  of 
€7^M^r-^uie,  5  P.  IVmt.  222.  (1739)  Stapilton  v.  Stapilion^  1  Aik.  10. 
C 1  ZT'^Q)  Boughton  V.  Boughton,  1  Alk.  625.  (1739)  Sear  v.  As/twe/l, 
'm^fontt.  4 1 1 .  n.  ( 1 759)  BoHon  v.  Bn/ton,  3  SwaruL  4 1 4.  n.  (1748) 
▼.  'J>veman,  1  Ves.  sen.  73.  (1750)  Williamson  v.  Codring" 
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1845. 


Feb,  34.  26. 

Gift  to  A.  for 
life,  with  re- 
mainder to 
the  daugliters 
of  -»., "  and 
their  descend- 
ants, per 
tiirpes^  to 
hold  to  them, 
their  heirs, 
and  assigns  for 
ever."     The 
daughters  had 
children  at 
the  death  of 
the  testator 
and  of  the 
tenant  for  life. 
Held,  that  the 
daughters 
took  absolute 
interests  and 
in  joint 
tenancy,  and 
that  the  issue 
could  only 
take  by  sub- 
stitution. 

The  words 
per  itirpei 
held  to  import 
not  only  clis- 
tribution,  but 
succession  or 
some  species 
of  represent- 
ation. 


DICK  V.  LACY. 
rriHE  question,    in   this  cause,  arose  upon   a   will. 


JL 


which  was  in  the  following  terms  :  —  **  As  to  all 


the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  I  give  and  bequeath  the  same  unto  Anne, 
the  lady  of  Sir  Thomas  Mantell,  Knight,  for  her  life, 
and  after  her  decease,  I  give,  devise,  and  bequeath  the 
same  unto  her  nieces,  the  daughters  of  Captain  Bqyce^ 
and  their  descendants  per  stirpes^  to  hold  to  thenty  their 
heirs  and  assigns  for  ever;  Lady  Mantell  and  the  de- 
scendants of  Captain  Boyce  paying  unto  my  relation, 
Mrs.  Leplastrier,  the  sum  of  50/.  a  year  for  her  life/' 

« 

The  testator  died  in  1 826. 

Lady  Ma?Uclij  the  tenant  for  life,  died  in  September 
1843. 

Captain  Boyce  had  three  daughters  only,  —  viz.,  Ca- 
therine Lacj/j  who  survived  the  testator  and  died  in  Jufy 
]8<tS,  without  having  had  any  issue,  in  the  lifetime  of  the 
tenant  for  life ;  Mafy  S>  Dick,  who  was  still  living,  and 
had  several  children;  and  Elizabeth  O.  Fielding,  who 
was  also  still  living,  and  had  children. 

The  question  was,  what  interest  the  daughters  of 
Captain  Boyce  and  their  descendants  took  in  the  per- 
sonal estate  of  the  testator,  no  act  having  be^ n  done  to 
sever  any  joint  tenancy. 


Mr.  Turner  and  Mr.  Beavan,  for  the  Plaintiff  Mrs. 
Dick  and  her  husband,  contended,  first,  that  the  three 


daughters 
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daughters  took  absolute  interests;   secondly,  that  the        1845. 
property  was  given  to  them  as  joint  tenants ;  and,  con- 
sequently, that  the  two  survivors  were  absolutely  en- 
titled to  the  whole  residue. 

They  argued  as  follows  :  —  First,  the  gift  is  to  the 

daughters,  **  and  their  descendants  per  stirpes^  to  hold 

to  them,  their  heirs  and  assigns,  for  ever;"  the  tenen- 

c/um,  therefore,  shews  that  the  parties  intended  to  take, 

vtrere  to  enjoy  absolute  interests.     Next  the  daughters 

Alone  take,  for,  under  the  limitation  **to  the  daughters 

A.xs<l   their  descendants  per  slirpeSj^  the   children   can 

t2B.l£e    only   through   their    parents.      The   expression 

**   tfJescendants "    includes   every  degree  (a):  it   means 

^«    ^ftll  those  who  proceed  from   her  body ;"  Crossly  v. 

re  (6),  Butler  v,  Straiion*  {c)     The  words,  therefore, 

equivalent  to  a  gift  to  A.  and  his  issue,  or  to  A* 

his  successors,  which  would  give  an  absolute  in- 

SL  (c/)     It  is  similar  to  the  case  of  Bidier  v.  Om- 

ey{e)y  where  the  gift  was,  to  the  children  of  A.  and 

t.li^ir  issue,  share  and  share  alike,  and  it  was  held  to 

l>e      sin  absolute  gift  in  the  children.     So,  in  Gibbs  v. 

'^^rn.Md,  (g),  there  was  a  gift  to  the  daughters  of  T.  D,  and 

tHeir  issue,  and  it  was  held  that  the  daughters  took 

^^solutely.      But  if  the  word  "  descendants  "  be  used 

^^  ci.  word  of  purchase,  then  the  children  would  take  only 

^y  Mfay  of  substitution  for  their  parents,  in  the  event  of 

sucVi  parents  dying  in  the  lifetime  of  the  testator.     The 

case  o{  Pearson  \.  Stephen  {h)  was  remarkably  similar  to 

tbe  present  case»    There  the  gift  was  to  the  testator's  five 

sons  and  their  respective  issue,  equally  per  stvpes,  in 

equal 

(fl)  See  1  Roper  on  Leg,  1 22.  (e)  4  Rms,  70. 

{b)  1  Ambler,  397.  (g)  8  Simons,  132. 

(c)  3  Bra,  C.  C,  369.  (/i)  5  Biu  sJO.j.,  niul  2  Dow  ^ 

{d)  1  Rep.  ?5,b,  a.  328. 
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1845.  equal  shares;  and  it  was  held  by  the  House  of  Lords, 
reversing  the  decision  of  Sir  John  Ijeach^  that  the  sons 
were  absolutely  entitled  ;  and  it  was  there  said,  '*  that 
if  any  one  of  the  sons  should  not  be  living  at  the  time 
of  the  death  of  the  testator,  the  issue  of  that  deceased 
son  might  take  by  substitution."  The  children  cannot 
take  concurrently  with  the  parent,  for  they  are  to  take 
^^per  sli7j)€S "  or  by  representation  from  the  root.  It 
would  then  be  inconsistent  for  the  root  and  branch  to 
take  together.  Again,  the  children  cannot  take  in 
remainder,  because  there  is  no  trace  of  any  such  in- 
tention, and  the  taiendum  is  absolute ;  they  must, 
therefore,  if  at  all,  take  by  substitution. 

Secondly,  the  gift  is  in  joint-tenancy.  The  general 
rule  is,  that  under  a  gift  to  several  simplicitery  they 
take  as  joint-tenants.  Again,  this  is  a  gift  to  a  class, 
and  a  class  always  take  as  joint-tenants.  It  may  be 
objected,  that  ihey  are  to  take  pet*  stirpes^  and  that  this 
imports  a  severance,  but  that  is  not  so :  the  next  of  kin 
often  take  per  stirpes  by  representation,  yet  they  never- 
theless take  as  joint-tenants ;  JVithy  v.  Matigles.  {a) 
The  charge  also  of  the  annuity  on  the  descendants 
makes  it  necessary  to  keep  the  property  together, 
as  far  as  possible,  in  the  hands  of  the  descendants  of 
Captain  Boyce^  and  .not  to  allow  it  to  pass  to  repre- 
sentatives. 

Mr.  Kindersley  and  Mr.  J,  Baily^  for  Mrs.  Fielditig^ 
in  the  same  interest  as  the  Plaintiff.  There  are  two 
(juestions ;  first,  as  between  the  daughters  of  Captain 
Boyce  and  their  descendants  ;  and,  secondly,  as  between 
the  surviving  daughters  and  the  legal  personal  repre- 
sentatives of  Mrs.  Lacy,      The   words  "  per  stirpes  " 

used 

(a)  4  BcavaUf  558. 


r«  Purvis  and  Mr.  LJoydj  for  Mr.  Lacy^  the  legal 
representative  of  Mrs.  Ijatyf  claimed  one- 
of  the  residuary  property,  contending  that  the 
daughters  took  absolute  interests  as  tenants  in 
They  argued  as  follows :  —  First,  the  gifi  is 
^^  them  and  their  descendants.      Now  the  word  <*  de- 

"  means  posterity   of  every  kind,  and  has 

held  by  Lord  Eldon  and  'Lord  Cottenham  to  be 

6»yiiOQymous  with  the  word  *^  issue".     Oddie  v.  Wood- 

f»i  (&),  Bermd  v.  BemaL  (c)    It  is  therefore  the  same 

^  if  the  gift  had  been  to  them  and  their  issue.     Se- 

raidly,  they  take  as  tenants  in  common,  for  the  ex- 

prenioD  ^  per  stirpes  "  implies  that  each  niece  and  her 

iksoendants  are  to  take  separately  and  distinctly  from 

the  others.     It  is   a  severance  of  equal  shares,   and 

is 

(a)  See  Price  v.  Lockley,   6         {b)  3  Myl.  *  CV.  584. 
Bea9an^  180.  (c)  3  MyL  4-  Cr.  559. 

Vol.  VIIL  Q 


CASES  IN  CHANCERY.  21? 

mJBsed  in  this  case  were  used  also  in  Pearson  v.  Stephen^  1845. 
BB^ad  they  prevent  the  children  taking  equally  with  their 
rents.  Again,  the  habendum  is  co  them,  their  heirs 
MoA  assigns  for  ever;  therefore  the  interest  of  the 
cannot  be  limited  to  a  life  estate.  The  words 
MsA  their  descendants  "  may  be  read — ^^  or  their  de- 
idants,"  and  the  children  would  take  by  way  of  sub« 
Nation,  {a) 

^Secondly,  the  gift  creates  a  joint-tenancy,  at  all  events, 

"^e  parents ;  and  the  testator  must  have  meant,  that, 

ither  of  the  daughters  died  in  the  lifetime  of  Lady 

%  the  joint-tenancy  was  to  be  severed  so  as  to 

in  the  children  to  take  by  way  of  substitution  for 

parent ;  but  if  a  daughter  died  without  issue,  and 

out  having  severed  the  joint-tenancy,  then  that  the 

should  take. 
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1845.  18  equivalent  to  saying  that  they  were  to  take  equally. 
If  the  descendants  take  by  substitution  for  the  parent, 
and  *^  per  stirpes,"  as  has  been  argued  for  the  Plain- 
tiSsj  it  is  impossible  that  they  could  take  with  the 
(kher  daughters  in  joint-tenancy.  Again,  the  expres- 
sion is  such,  as  to  create  a  tenancy  in  tail,  in  which 
case  a  joint-tenancy  cannot  exist  {a) ;  besides  this,  the 
shares  of  the  parents  and  children  would  not  vest  at 
the  same  time,  and  *^it  is  contrary  to  the  rule  of  law, 
that  persons  who  are  to  take  at  difiTerent  times  can  take 
as  joint-tenants."     Woadgate  v.  Untmru  (b) 

Mr.  Wood^  for  the  children  of  Mrs.  Diciy  and 
Mr.  Teed  and  Mr.  Yotmge^  for  the  children  of  Mrs. 
Fielding.  Either  the  children  take  absolute  interests 
jointly  with  their  mothers,  or  the  mothers  take  for  life^ 
with  remainder  to  their  children.  If  a  man  devise 
land  to  A  and  to  his  children  or  issue,  and  A  has 
issue,  the  latter  will  take  jointly  with  the  parent. 
Wildes  Case  (c),  Oates  d.  Hatterley  v.  Jackson  (rf), 
Jeffery  v.  Honywood  {e\  Newman  v.  Nightingale  (g). 
Heron  v.  Stokes  (A),  Crockett  v.  Crockett,  (i) 

If  the  first  be  not  the  true  construction,  then,  se- 
condly, the  parents  take  a  life  interest,  with  remainder 
to  their  children.  In  Crawford  v.  Trotter  {k)  a  legacy 
was  bequeathed  ^*  to  Lady  Scott  and  her  heirs  (say 
children),"  and  it  was  held,  that  Lady  5.  who  had 
children  living,  was  entitled  for  life,  with  remainder  to 
her  children.    In  Morse  v.  MorseiJ)^  a  testator  gave  his 

daughter 

(a)  ^ee2Jarman<mWUls,\5^.  {,h)  2  Dr.  4*    War.  89.    and 

\b)  4  Sim.  129.  }2CLSf  Fin.  161. 

(c)  6  Co.  Rep.  17  a.  (i)  1  Hare,  451. 

(rf)  2  Sira.  1172.  (Ar)  4  Mad.  361. 

(e)  4  Mad.  398.  (/)  2  Simons^  485. 

(g)  1  Car,  341. 


"Xbe  expression  ^^per  stirpes"  does  not  necessarily 
iiaf>ort  a  representation  of  the  parent.  What  the 
tes editor  meant  was  this:  —  that  each  daughter  and  her 
dp  er  cendants  should  take  their  aliquot  share  of  the  whole, 
iod[^3pendent  of  the  other  daughters  and  their  repre- 
$eiB.s.aUiTes ;  so  that  there  being  three  stirpes,  each 
<h»«^d  take  one-third  between  them. 


•  Kinderiley,  in  reply. 


Mastbb  4^  the  Roixs. 

lis  is  a  case  attended  with  very  considerable  difficulty, 
but  S!  am  afraid  I  cannot,  by  any  further  consideration, 
fgC^^Xsin  with  any  greater  certainty  what  was  really  in- 
teD&^d  by  this  testator. 

The  words  are  simply  these :  —  after  the  death  of 
\j^^  Mantetty  *^  I  give,  devise,  and  bequeath  the  same 
uoto  her  nieces,  the  daughters  of  Captain  Boyce  and 
^eir  descendants,  per  stirpes,  to  hold  to  them  their 

heirs 
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ciaagbter  and  her  children  two  sums,  and  appointed        1845. 

>^  B.  trustee  of  those  sums,  for  his  daughter  and  her 

oliildren :  it  was  held  that  the  daughter  took  for  life^ 

^vrith  remainder  to  her  children.    In  Vaughan  v.   TTfee 

Jidarqds  ofHeadJbrt  (a),  a  testator,  bequeathed  40,000/. 

^^^^^  Lord  H.  and  his  children,  to  be  secured  for  their 

t^^mefit,  it  was  held  that  Lord  H.  took  for  life,  with 

r^^xnainder  to  his  children.     In  French  v.  French  (6),  a 

saaxn  was  given  to  a  daughter,  in  trust  for  the  use  of 

herself  and  children:  the  daughter  had  two  children 

li^«ring  at  the  testator's  death :  it  was  held  that  she  was 

Cided  for  life,  with  remainder  to  her  children. 


(a)  10  Simtmiy  639.  (6)  1 1  Simmt^  257. 

Q2 
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1845.  heirs  and  assigns  for  ever;  Lady  Mantellj  and  the  de- 
scendants of  Captain  Boyce  paying  unto  my  relation 
Mrs.  Leplastrier^  the  sum  of  50/.  a  year  for  her  life." 
There  is  no  question  as  to  the  time  of  distribution ;  it 
was  to  be  on  the  death  of  Lady  MantelL  Who  then 
are  the  persons  intended  by  the  testator  to  take  the 
benefit  of  his  gift?  The  daughters  of  Captain  Boyce 
and  their  descendants  per  stirpes.  What  interest  is 
intended  for  them  ?  They  are  to  hold  **  to  them  their 
heirs  and  assigns  for  ever : "  so  that  whoever  may  be 
the  persons  who  are  to  take,  they  are  to  enjoy. an  ab- 
solute and  entire  interest  at  the  time  they  take.  It 
follows^  then,  that  the  daughters  of  Captain  Bo^e  and 
their  descendants  per  stirpes  were  to  take  absolute  in- 
terests, to  them  their  heirs  and  assigns  for  ever. 

The  first  question  discussed  is,  what  is  the  e£fect  o« 
a  gift  ^^  to  the  daughters  and  their  descendants  per 
stirpes,'  and  it  has  been  contended  that  the  word  <* de» 
scendants"  is  to  have  the  same  effect  as  the  word 
"  issue ; "  and  that  the  words  "  per  stirpes "  are  not 
very  material  to  the  construction ;  so  that,  there  being 
in  effect,  a  gift  to  the  nieces  and  their  issue,  a  tenancy 
in  tail  would  be  created  in  the  real  estate,  and  an  ab- 
solute interest  in  the  personal  estate. 


Whatever  may  be  meant  by  the  words  " per  stirpes,* 
I  think  it  must  be  admitted  that  they  mean  a  distribu- 
tion of  some  sort  or  other,  and  that  the  words  *'  de- 
scendants per  stirpes  "  do  not  mean  that  species  of  limit- 
ation, which  would  constitute  the  first  taker  a  tenant 
in  tail;  I  think  the  idea  is  wholly  excluded  by  the  words 
•* j}er  stirpes,'  and  also  by  the  subsequent  words  which 
give  the  absolute  estate. 

I  am 


The  difficulties  certainly  are  very  considerable  any 
mj.     It   is  saidf  that  the   words  **  descendants  j)er 
T^yes^*  are  to  be  construed  as  signifying  the  class  of 
cbildren  or  grandchildren  who  are  the  descendants  of 
esitcd  parent;  that  is,  that  each  parent  and  their  de- 
scendants are  to  constitute  one  class,  and  are  to  take  an 
diqoot  proportion   of  the  residuary  estate,   to  them 
tbeir  heirs  and  assigns  for  ever.     The  point  has  been 
^S^eniously  and  elaborately  argued,  but  I  cannot  find 
^i^y  thing  in  the  words  which  distinctly  point  to  that, 
u^d  I  have  not  had  a  single  case  or  authority  pointed 
<Mi^   where,  the  distinction  being   taken   between  the 
parent    and   his    descendant  taking  per   stirpes^    the 
children  have  been  held  to  take  concurrently  with  their 
parents, 

I  am  obliged  to  consider,  that  the  words  ^^per  stirpes^* 
not  only  import  distribution,  but  also  import  succession 
cyr  sofne  species  of  representation.  If  that  be  so,  and 
the  children  are  excluded  from  taking  concurrently  with 
the  parents,  as  I  think  they  are,  the  question  then  is,  in 

what 

Qs 
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I  am  therefore^  aiyong  the  difficulties  of  this  case,        1845. 
of  opinion,  that  the  word  *^  descendants  "  is  not'  to  be 
considered  as  a  word  of  limitation,  but  is  to  be  con- 
sidered as  a  word  of  purchase;  and  then  arises  the  next 
^aestion,  namely,  what  estate  or  interest  the  children 
^re  entitled  to  under  this  will.     When  they  get  the 
^^state,  when  it  comes  to  them,  they  are  to  have  an  ab* 
^polute  estate;  but  how  are  they  to  arrive  at  the  estate? 
they  to  take  concurrently  with  their  parents,  or  are 
to  take  in  succession  either  by  way  of  substitution, 
case  of  the  death  of  their  parents  before  the  time  of 
stribution,  or  by  way  of  remainder  expectant  upon  the 
of  their  several  parents  ? 
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1845.       what  species  of  succession  are  they  to  take  ?  and  I  think 
they  can  only  take  by  substitution. 

We  must  observe,  that  whatever  estate  is  taken  by  the 
children,  is  to  be  an  absolute  estate,  and  that  the  time 
of  dbtribution  is  the  death  of  the  tenant  for  life.  That 
is  the  time  to  which  we  must  have  regard ;  and  if  one 
of  the  nieces  had  died  leaving  issue  in  the  lifetime  of 
the  tenant  for  life,  then  there  would  have  been  persons 
exactly  to  answer  the  description,  that  is  to  say,  two 
nieces  and  the  descendants  of  a  niece,  which  descend- 
ants would  take  ^*per  stirpes.* 

If  this  case  had  been  new,  I  should  probably  have 
come  to  a  conclusion  similar  to  that  in  Pearson  v.  Ste- 
phen; but  I  do  not  find  any  material  or  substantial 
distinction  between  the  two  cases  on  which  I  could 
reasonably  be  induced  to  ground  a  different  decision 
from  that  in  Pearson  v.  Stephen.  Not  seeing  any  ma- 
terial or  substantial  distinction  between  that  case  and 
the  present,  and  thinking  also  that  such  is  the  proper 
construction  of  this  will,  I  must  make  a  decree  in  con* 
formity  not  only  with  the  decision  in  that  case,  but  also, 
as  I  think,  with  the  proper  construction  of  this  will.  I 
must  declare,  that  in  the  events  which  have  happened, 
and  according  to  the  true  construction  of  this  will,  the 
residuary  estate  belongs  to  tlie  two  surviving  nieces. 

Costs  of  all  parties  out  of  the  fund. 
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1845. 


ATTORNEY-GENERAL  v.  BRICKDALE.  jr^^g^ 

"VN  this  case,  a  sum  of  money  was  standing  in  Court  The  trustees 

-•"  belonging  to  a  charity,  and  a  petition  was  presented  uL^T?"'^ 

^lor  confirming  a  scheme,  and  for  payment  of  the  divi-  meroa^  an 

c3«Ads  of  the  fund  to  the  trustees  of  the  charity.     The  ^^ Ho^wLy 

^mr^stees  being  numerous,  it  was  asked,  that  the  Ac-  the  diTidends 

oc^untant-Generai  might  be  directed  to  make  the  pay-  Court  to  the 
rca^nts  from  time  to  time  to  the  trustees,  or  any  two  of  ^^^^  ^ 

any  two  of 
i^DL  them. 

Jdr.  Twiss  and  Mr.  Elunt  for  the  Attorney-General. 
Hdr.  Harrison  for  the  trustees. 
JBfr.  Kindersley  for  other  parties. 

^ke  Master  of  the  Rolls. 

IFhere  have  been  two  other  cases  in  which  the  same 
posKit  occurred.  I  then  made  inquiries  of  the  Account- 
ant— General,  and  found  that  there  was  no  difficulty  in 
his  ^)ffice,  and  that  a  similar  order  had  been  made  in 
AO^=>^er  branch  of  the  Court 


Extract  of  Ordeb. 


^^    IB  ordered  that  ^  all  future  dividends  which  may  become  due 

00  '^l^e  turn  of  3706iL  lOf.  id,  bank  annuities,  be,  as  and  when  the 

tai^^  shall  become  due,  paid  to  the  Defendants  Martin  Richard 

W^««A,  WiaUm  Cookey  Samuel  Reynolds  WUmot,  John  Tom&nton^ 

S0»«ai«/  Lucas,  John  Steele,  John  Oarke,   William  Hcpton  Wyld, 

Jokn  Hopton  Wy^  Thomas  Stif,  and  Richard  Jenkins  Poole  King, 

or  <uiy  two  of  them,  as  trustees  of  the  charity  in  the  said  petition 

tntt^tioned." 

Q4 


224  CASES  IN  CHANCERY. 

1844. 

Dec.  19.  In  re  RHODES. 

Thejurisdic-     TTNDER  the  act  authorizing  the  formation 

Son'riveiTb;    ^    ^^^^   ^^^^  Railway (fl),    it   is  enactec 

the  Solicitors'   all  costs,  charcres,  and  expences.  &c.  &c.  of  the 

Act.  extends 

only  to  the       whose  land  should  be  taken  by  the  Company  sho 

h'^r*"'!S**"''  borne  by  the  company,  and  shall  be  paid  before 
nary  rules  of  ing  into  possession,  and  to  prevent  delay  in  ascert 
Se^WMi/ttm  ^^®  amount,  the  act  contains  a  provision  for  tl 
payable  by  posit  of  the  amount  claimed  for  such  costs,  ai 
uTe  other,  ^t   ^^^  ascertainment  of  the  amount  of  such  costs,  el 

does  not  au-     and  expences,  &c.  &c.,  by  a  reference  to  two  soli 

thonze  the  ,  ,  ,  , 

Court  to  de-     ^"^  ^^  ^  named  by  each  party. 

termine  whe- 
ther a  special 
agreement  On  the  Sd  of  December  1886,  the  Railway  Con 

5h"inode^^f     ^^'"g  desirous  of  obtaining  lands   belonging   t< 

taxation,  or      Palmer^  part  only  of  which   they  could  obtain 
the  manner  in   . «    .  i  i  *       i   •   .  •  i 

which  the         ^"^'^  compulsory  clauses,    entered  mto  a  specia 

costs,  charges,  tract  under  seal  with   Mr.  Palmer^   for   the    pui 

are  to  be  thereof,  and  it  was  thereby  specially  provided, 

settled  and  ^\i  ]\jr.  Palmer's  expences,  in  consequence  of  ih\ 

Retrospec-  tract  for  the  purchase  and  for  carrying  the  sam< 

ofSie'soli^'^"  effect,  as  well  as  the  expences  of  the  purchasers  s 

citors'  Act,  to  be  borne  by  the  company,  pursuant  to  the  proi 

SSUrpti!  of  the  act  of  parliament."  (a) 

viously  liable 

incurred  be-  ^^  ^^  ^^^  o(  June  1839,  another  act  relating 

fore,  but  re-  Great  Western  Railway  passed  (b\  whereby  it  was 
mainmg  un-         .  .^  i  \  /'  j 

settled  at,  the  vided,  that  all  costs,  charges,  and  expences  pi 
Snf  S^the  ^y  ^^^  Company,  should  be  taxed  by  the  Mast 
act,  other  proper  officer  of  the  Court  of  Exchequer. 


(a)  6  JV,  4.  c.xxxviii.,  (local  (^)  2  &  3  Vic,  c.  xxvii., 

and  personal.)  and  personal.) 
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On  the  22d  of  August  1843,  the  Solicitors'  Act  (a) 
psissed,  which  authorized  the  taxation  of  bills,  though 
no  part  of  the  business  had  been  transacted  in  any 
court  of  law  or  equity  (6),  and  entitling  parties  ^^  liable 
to  pay  "  {c)  to  obtain  a  taxation. 
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1844. 


In  re 
Rhodbs. 


On  the  following  day,  the  2Sd  of  August  1843,  the 
Respondent  Mr.  Bhodes^  the  solicitor  of  Mr.  Palmer^ 
delivered  his  bill  of  costs  amounting  to  740/.,  which 
cl3iitained  general  items  for  attendance  at  the  rate 
oF  5QL  a  year  for  five  years,  and  other  undefined 
cliarges. 

In  May  1844,  Mr.  Palmer  brought  an  action  at  law 
in  the  Exchequer,  for  the  amount  of  this  bill  of  costs. 

The  jurbdiction  of  the  Equity  Exchequer  having 
been  abolished  (c2),  it  was  now  moved  on  behalf  of  the 
Company,  under  the  2  &  3  VicL  c.  xxvii.  and  in  the 
inatter  of  Bhodes,  for  a  reference  of  the  bill  of  costs  for 
taxation. 


Mr.  Turner  and  Mr.  Stevens^  in  support  of  the 
DJotion.  The  intention  of  the  agreement  of  the  3d  of 
December  1836,  in  referring  to  the  act  of  the  6  PV.  4. 
C'  3txxviiL,  was  to  define  the  species  and  extent  of  the 
^^ts,  to  which  the  vendor  was  to  be  entitled,  and  not  to 
^ary  the  usual  mode  of  taxation. 

The  Solicitors'  Act,  which  is  retrospective  as  to  un- 
paid bills  of  costs  (f),  authorizes  the  taxation  of  this  bill 
containing  items  of  the  nature  pointed  out. 


(«)  6  &  7  Fie.  c,  73. 
(*)  Sect.  57. 
(«)  Sect  38. 


Mr. 

id)  5  Vic,  c.  5. 

{e)  In  re  Leet^  5  Beavan,  410. 
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1844*.  Mr.  Kinderdey^  contra.     The  agreement  refers  to  the 

^^^^■'^  act,  for  the  purpose  of  determiniog  the  mode  in  which 
Rhodes,      the  amount  of  the  vendor's  costs  is  to  be  ascertained. 

The  special  terms  of  the  agreement  cannot  be  aflfected 

by  the  subsequent  acts  of  parliament. 

There  being  a  special  agreement^  neither  under  the 
former  nor  the  present  Solicitors*  Act,  can  this  Court, 
on  motion  or  petition,  proceed  to  determine  the  con- 
struction of  that  agreement. 

Re  Smith  (a),  Alexander  v.  Anderdon  (6),  In  re  Whit^ 
combe*  (c) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

I  appi^bend  that  the  jurisdiction  which  is  given  to 
this  Court,  under  the  Solicitors'  Act,  extends  only  to 
the  ascertainment,  by  the  ordinary  rules  of  practice,  of 
the  quantum  payable  by  one  party  to  the  other ;  and  that 
it  does  not  authorize  the  Court  to  determine  whether 
a  special  agreement  does  or  does  not  exist  between  the 
parties,  as  to  the  mode  in  which  the  taxation  is  to  be 
made,  or  as  to  the  manner  in  which  the  costs,  charges, 
and  expences  are  to  be  settled  and  paid.  If  it  were 
otherwise,  I  scarcely  know  of  any  contracts  respecting 
bills  of  costs,  however  special,  which  might  not  be  drawn 
within  this  peculiar  jurisdiction  of  the  Court  and  have 
to  be  decided  on  upon  interlocutory  applications. 

In  this  case,  some  of  the  facts  are  undisputed,  others 
are  in  controversy.     I  understand  the  Great  Western 

Railway 

{a)  4  Beavan,  309.  (c)  Ante,  p.  140. 

{b)  6  Beavan,  405. 
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Railway  Company  do  not  dispute  their  liability  to  pay 
the  costs,  charges,  and  expenses  of  Mr.  Palmer^  in- 
curred in  respect  of  the  lands  purchased  from  him.    On 
the  other  band,  Mr.  Palmer  does  not  allege,  that  the 
company  are  bound  to  pay  any  other  than  reasonable 
costs,  charges,  and  expenses.     There  is  thus  an  admis* 
sfon,  on  the  one  hand,  of  a  liability  to  pay,  and  on  the 
other  hand,  an  admission  of  the  right  to  have  that  lia- 
biiity  reduced  within  its  proper  limits.     The  only  thing 
ill     contest  seems  to  be  as  to  the  mode  in  which  that 
reduction  is  to  be  eflfected,  one  party  ailing  that  it 
OD^'ht  to  be  by  a  reference  to  the  taxing  officer  of  the 
Court,  in  the  usual  way,  the  other,  that  it  ought  to  be 
eSSs>c:ted  by  a  reference  to  solicitors  under  the  first  act. 


In  re 
Rbodbs. 


this  contract  for  the  purchase  of  Mr.  Palmer*8  pro- 
perej  had  not  contained  the  particular  clause  referred 
to,   it  appears  to  me,  that  although  costs  of  the  nature 
of  ^ose  in  question  were  not  taxable  at  the  time  when 
the    contract  was  entered  into^  still,  in  consequence  of 
the  operation  of  the  statute,  and  the  claim  of  the  soli- 
citor not  being  satisfied  at  the  time  the  act  passed,  those 
costs  would   be  taxable.     Although  the  act  of  par- 
littxient  under  which  the  Great  Western  Railway  Com- 
pany proceeds,  provides  that  all  costs  shall  be  paid; 
jet   they  are,  under  ordinary  circumstances,  left  to  be 
ascertained  in  the  usual  way.     There  is  one  particular 
provision  for  ascertaining  them  where  the  Railway  Com- 
ply wishes  to  take  possession  of  the  property,  without 
haying  paid  the  costs,  namely  by  a  deposit  of  the  amount, 
2uu    That  clause  does  not,  in  my  opinion,  come  into  oper- 
atkm  here,  because  it  was  specially  agreed  between  the 
parties  that  possession  should  be  given  to  the  Great 
Western  Railway  Company  upon  the  investment  of  the 
nMmey  agreed  to  be  given  for  the  purchase.     The  agree- 
n^t  between  the  parties  contains  many  clauses  by  no 

means 
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1844.        means  consistent  with  the  provisions  of  thb  railway  act, 
^^^V"^^     and  the  conflict  which  has  arisen  is  this :  —  whether  these 

In  re 

Rhodes.  words  "  that  all  the  vendor's  costs,  charges,  and  expenses 
shall  be  borne  by  the  company,  pursuant  to  the  provisions 
of  the  last  act  of  parliament,"  mean  that  they  are  to  be 
dealt  with  in  the  manner  pointed  out  by  a  clause  in  that 
act  It  is  alleged,  on  the  one  hand,  that  this  sentence 
applies  only  to  the  description  and  nature  of  the  costs, 
charges,  and  expenses  to  be  paid  by  the  company ;  on 
the  other  hand,  it  is  said,  that  it  refers  also  to  the 
mode  in  which  the  amount  of  those  costs,  charges,  and 
expenses  is  to  be  ascertained. 

I  do  not  know  whether  that  is  the  true  construction 
or  not,  and  I  express  no  opinion  upon  that  subject; 
I  am  desired  to  say,  that  this  agreement  cannot  apply 
to  the  case  contemplated  by  the  company's  act ;  but 
can  I,  upon  motion,  where  there  is  no  subsisting  suit, 
take  upon  myself  to  determine  the  construction  of  an 
agreement  upon  which  an  action  at  law  is  this  moment 
pending,  and  which  action  is  not  sought  to  be  restrained? 
I  think  I  have  no  jurisdiction  to  do  that« 

Secondly,  if  I  should  be  of  opinion  that  this  expression 
does  refer  to  the  mode  of  taxation,  and  imports  an  agree- 
ment for  taxation  in  that  mode,  then  I  am  asked  to  say, 
that  the  provisions  of  the  subsequent  act  of  the  com- 
pany are  applicable  to  the  agreement,  and  that  the  costs, , 
charges,  and  expenses  payable  under  the  agreement 
previously  entered  into  by  the  parties,  ought  to  be 
ascertained,  not  under  the  terms  of  that  special  agree- 
ment but  in  the  way  pointed  out  by  the  subsequent  act. 
It  may  be  so ;  but  I  think  I  have  not  jurisdiction  to  do 
so  on  such  an  application  as  the  present.  If  there  be 
no  legal  but  an  equitable  defence,  then  that  equitable 

defence 
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defence  can  only  be  made  available  in  this  Court  upon        184<4<. 
a  bill  filed  claiming  equitable  relief.  ^"^r"^^^^^ 


Rhodes. 


Upon  the  whole  of  these  facts  I  am  of  opinion  that  I 

have  no  jurisdiction  to  determine  the  construction  of  the 

agreement  between  the  parties.     I  do  not  mean  to  say 

that  the  company  are  not  right  in  the  view  they  have 

tak^n  of  this  bill  of  costs ;  but  I  have  no  jurisdiction 

opon  this  application. 

I  refuse  this  motion  with  costs. 


May  84. 
1845. 

BRIDSON  t;.  M'ALPINE.  ^^  H] 

IN"  the  month  of  May  last,  on  the  hearinfir  of  a  motion  '"  *  patent 
.  '      t     T\  r     1        r  ^^••®'  *  motion 

'   lor  an  injunction  to  restrain  the  Defendant  from  in-  for  an  injunc- 

ftinging  the  PlaintiflF's  patent,  it  was  ordered,  that  the  ^^^^^^ 

Plaintiff  should  bring  an  action  for  the  alleged  infringe-  stand  over^ 

ment,  and  that  the  motion  should  stand  over  till  a  ver-  ^^^  |,^„    ' 

diet  should  be  given  in  the  action,  and,  in  the  mean-  an  action  to 

time,  the  Defendant  undertook  to  keep  an  account  right.    The 

PlaintifTob- 
,      tained  a  ver- 
The  acUon  was  brought  and  came  on  for  trial  in  diet,  but  the 

December  last,   and  the   Plaintiff  obtained  a  verdict,  ^^^^^^l 

subject  to  a  bill  of  exceptions,  tendered  by  the  Defend-  bill  of  excep- 

aot  to  the  direction  of  the  learned  Judge  before  whom  ^Q^y  ^^^  ^ 

the  action  was  tried.      The  Plaintiff  afterwards,  and  determined 

before  the  bill  of  exceptions  had   been  disposed  of,  considerable 

renewed  his  motion  for  an  injunction.  ^®'*y*  .^P^° 

the  motion 

Mr.   being  re- 
newed, the 
Court,  under  the  circumstances^  ordered  it  to  stand  over  till  the  bill  of  exceptions 
bad  been  disposed  of. 

Principles  on  which  this  Court  proceeds,  upon  an  application  for  an  interim  in- 
junction in  patent  cases. 
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1845.  Mr.  Kinderdeyy  Mr.  Turner^  and  Mr.  BacoUj  for  the 

Plaintiff.     The  decision  of  the   Exchequer  Chamber 
of ^         cannot  be  obtained  until  after  Trinity  term  next.     The 
M' Alpine,     piaimiff  having  obtained  a  verdict,  ought  not  to  be 
further  delayed  in  obtaining  an  injunction. 

Mr.  Eoupell^  Mr.  WiUcocky  and  Mr.  fVebsierf  contra. 
A  verdict  is  not  a  judgment,  and,  until  there  is  a  judg- 
ment at  law,  this  Court  will  not  interfere  with  the  legal 
rights  of  the  parties.  The  only  question  decided  by 
the  jury  was  the  novelty,  the  validity  in  law  of  the 
patent  still  remains  undetermined. 

The  Master  of  the  Rolls. 

I  will  communicate  with  the  Chief  Justice  of  the 
Common  Pleas  on  the  subject 

In  every  case  of  this  kind,  it  is  important  to  consider 
what  it  is  that  the  Court  can  most  satisfactorily  do  pro- 
visionally. Where  an  injunction  is  asked  to  restrain 
the  infringement  of  a  patent,  the  Court  has  occasion  to 
consider,  first,  the  validity  of  the  patent;  and,  secondly, 
the  fact  of  the  infringement  Where  those  two  facts 
are  established,  it  is  within  the  power,  as  it  is  the  duty 
of  the  Court,  to  grant  the  injunction. 

There  are  many  cases  in  which  it  is  not  clear  either 
that  the  patent  is  legally  valid,  or  that  it  has  been  in- 
fringed. It  depends  on  the  degree  of  doubt  which 
exists  on  these  questions,  whether  the  Court  will  grant 
the  interim  injunction.  In  such  cases  it  will  cautiously 
consider  the  degree  of  convenience  and  inconvenience 
to  the  parties  by  granting  or  not  granting  the  injunc- 
tion. These  things  are  to  be  carefully  considered :  — 
the  right  between  the  parties  is  a  legal  right,  and 
being  a  legal  right,  this  Court^  in   cases  where   the 

matter 


M'Alpinb. 


CASES  IN  CHANCERY.  281 

matter  is  doubtful,  is  naturally  anxious  to  obtain  the        1845. 
decision  of  a  Court  of  law,  where  the  matter  is  properly     ^^^^^'^"^'^ 
eognisable,  before  it  interferes  to  prevent  a  party  ex-  «. 

ercisiDg  his  primdjacie  rights.    Accordbg  to  the  doubt 
^veliich  may  exist  in  the  mind  of  the  Court  upon  the 
facts,  and,  according  to  the  degree  of  inconvenience  to 
the  parties,  the  Court,  not  thinking  fit  to  grant  the  in- 
junction at  the  time,  may  take  one  of  several  courses ;  — 
it  may  either  refuse  to  grant  the  injunction  simply,  or 
it  may  refuse  it  on  the  terms  of  the  party  undertaking 
to  keep  an  account,  or  it  may  direct  the  motion  to  stand 
over,  on  the  terms  of  the  Plaintiff  proceeding  to  a  trial 
at  law.    When  it  has  been  determined  that  the  Plaintiff 
must  first  establish  his  right  at  law,  the  Court  does  not 
generally  interfere  with  the  mode  of  trying  the  legal 
question,  though,  in  some  instances,  it  may  require  the 
parties  to  make  the  necessary  admissions  of  facts  to 
&cilitate  the  trial.     It  is  to  be  remembered  that  the 
proceeding  is  not  like  the  trial  of  an  issue,  but  an  action 
in  tlie  ordinary  form,  with  which,  generally  speaking, 
the    Court  will  not  interfere  until  the  legal  right  has 
been  determined  at  law.     I  must,  however,  qualify  this 
by  saying,  that  in  cases  of  overwhelming  mischief,  this 
Coait  has  authority  to  interfere  at  any  time. 

Here,  the  motion  being  made  for  the  injunction,  the 
Court,  on  consideration,  did  not  think  fit  to  grant  it,  until 
the  legal  question  bad  been  decided.     There  has  been 
this  trial,  and  we  have  the  opinion  of  a  Judge  on  the 
iDAtter  of  law,  and  certain  facts  which  were  in  doubt, 
have  been  either  found  by  the  jury  or  admitted,  so  that 
the  case  is  now  in  a  somewhat  different  situation  to  that 
when  it  formerly  came  before  this  Court.     Admitting 
that  there  is  this  point  to  be  determined,  namely,  whether 
the  opinion  of  the  Judge  at  Nisi  Prius  will  be  confirmed 
by  the  Court  of  Error,  we  must  also  take  into  consider- 
ation 


2S£ 
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Bbidson 
M'Alpine. 
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ation  the  circumstance  that  this  question  cannot  be  ^ 
termined  till  after  the  sittings  after  Trinity  term.  Tl 
is  a  serious  delay.  The  first  thing  to  be  done  is  to  a 
certain  the  opinion  of  the  Judge.  I  must  then  consic: 
the  case  as  before  me  originally,  in  connection  with  t 
facts  found  or  admitted  at  the  trial,  bearing  in  mind  al 
that  the  final  determination  of  the  points  raised  by  fc 
bill  of  exceptions  cannot  be  had  till  after  Trinity  ter  . 
and  the  inconvenience  which  this  delay  may  produce 
the  several  parties. 


Feb.  24.         '  The  Master  of  the  Rolls. 

Since  the  renewed  motion  was  heard^  I  have  con 
municated  with  the  learned  Judge,  and  reconsidere 
the  case,  and  I  find  that  the  opinion  of  the  leame 
Judge  is  clearly  in  favour  of  the  validity  of  the  patent 
but  it  appears  that  the  questions  of  law  which  are  in 
volved  in  the  matter  are  of  some  nicety,  and  that  th 
course  pursued  by  the  Defendant  for  the  purpose  c 
having  the  question  decided,  is  not  considered  to  b 
open  to  any  objection,  on  the  ground  of  its  bein 
adopted  for  the  purpose  of  delay  or  otherwise. 

Till  those  questions  are  decided,  the  trial  cannot  b 
considered  as  complete,  and  seeing  no  reason  to  alte 
the  opinion  which  I  expressed  on  the  first  motion,  tha 
the  Plaintifi*'s  right  should  be  established  at  law  befor 
the  injunction  was  granted,  I  think  that  the  presen 
motion  should  stand  over  till  the  bill  of  exceptions  i 
disposed  of. 


The  account  must  be  kept  in  the  meantime. 
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JOHNSTONE  V.  BABER.  ;^^  \\ 

THE  testator,  by  his  will  dated  in  1805,  devised  his  A  testator 
real  and  personal  estate  to  trustees,   upon  trust  advowsonto 
to  sell  all  and  singular  his  said  real  estate,  except  his  trustees,  to 
aavowson  of  the  rectory  of  Cmmtngton^  &c.,  and  alter  death  of  i<. 
providing  an  annuity  for  his  wife,  to  divide  the  clear  «nd  dmde  the 
residue  between  his   nine  children;   and  upon   trust,  amongst 
that  his  trustees,  should  immediately  after  the  decease  ^IJ^^^^'^as 
of  his  the  said  testator's  son   William  Johnstone^  abso-  the  incumbent, 
lutely  sell  the  advowson  of  the  rectory  of  Culmington^  jeajj,  ^^  ^^ 
&C.,  and  divide  the  produce  between  the  children  of  his  could  be  made 
son  William^  who  should  be  living  at  the  time  of  his  cancv  was 
decease,  and   in   default,   between   the   testator's   nine  u  w  Jjfv  u 

children.  court  had  no 

jurisdiction  to 
authorize  a 
The  suit  was  instituted  in  1806,  to  carry  the  trusts  of  sale  in  the 

the  will  into  execution,  and  various   proceedings  had  q^  ^hg  ground 

been  had  therein.  that  it  would 

be  beneficial 
to  the  parties. 

William  Johnstone  was,  at  the  time  of  the  decease  of 
the  testator  and  now,  rector  of  the  living  of  Culmington^ 
*nd  was  a  widower  without  children. 

John  IJoydf  the  executor  of  the  surviving  trustee 
*°"  executor  of  the  will,  presented  a  petition,  stating 
"^t  he  had  been  lately  advised,  that  it  was  his  duty  to 
tang  before  the  consideration  of  the  Court,  the  pro- 
pnety  of  causing  the  said  advowson  of  the  rectory  of 
(Kington  to  be  sold  in  the  lifetime  of  the  said  William 
JohnOoney  the  present  incumbent,  notwithstandif^g  that 
^e  said  testator  had,  by  his  will,   directed  that  the 

Vou  VI 11.  R  same 
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same  should  be  sold  after  the  decease  of  bis  son  William, 
inasmucb  as,  that  if  no  sale  should  be  made,  before  the 
living  should  become  vacant  by  the  decease  of  the  said 
William  Johnstone,  it  would  be  necessary,  that  the  pre- 
sentation of  a  new  incumbent  should  first  be  made, 
before  any  proceedings  could  be  taken  towards  such 
sale,  and  thereby  the  value  of  such  presentation  would 
be  lost  to  the  parties  beneficially  interested. 


The  petition  prayed  a  reference  to  the  Master,  to 
inquire  and  state  to  the  Court,  whether  it  would  be  fit 
and  proper,  and  for  the  benefit  of  the  parties  inter- 
ested, that  the  said  advowson  of  the  rectory  of  Cul* 
mington  should  now,  or  at  any  period  and  when  be 
sold,  without  waiting  for  the  decease  of  William  John" 
stone,  and  for  making  provision  for  the  costs. 

Mr.  Roupelly  in  support  of  the  petition.  If  the  par- 
ties wait  until  the  death  of  the  present  incumbent,  the 
advowson  cannot  be  sold  while  the  living  is  vacant,  for 
that  would  be  simoniacal.  It  would,  therefore,  be  neces- 
sary to  fill  up  the  vacancy  before  a  sale,  and  the  value 
of  the  next  presentation  would  be  lost  to  the  parties  be- 
neficially interested.  All  the  trustee  desires  is  to  have 
the  direction  of  the  Court,  in  order  to  relieve  him  from 
all  personal  responsibility. 

Mr.  Lewin,  for  some  of  the  parties  beneficially  in- 
terested, supported  the  application. 


Mr.  Kindersley^  for  the  heir  and  four  brothers,  resisted 
the  reference.  He  said  that  even  if  it  should  be  found 
beneficial,  still  the  Court  had  not  power  to  carry  an 
immediate  sale  into  effect,  for  selling  contrary  to  the 
trusts  of  the  will,  a  good  title  could  not  be  secured  to  a 
purchaser. 

Mr. 
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Mr.  Osborne^  for  another  party  interested,  resisted  the        ISi/S. 
jEppUcation.  W^K 


Mr.  Brnqtellj  in  reply. 

Hawkins  v.  Chappel  (a),  and  Martin  v.  Martin  {b), 
referred  to. 


Babbr. 


TJie  Master  qfthe  Rolls.  I  have  nothing  to  do 
Ch  the  question,  whether  the  sale  as  proposed  will  or 
nc9t  be  for  the  interest  of  the  parties  now  before  me. 
TTiey  are  adults,  and  are  competent  to  act  for  them- 
8e1< 


If  I  have  jurisdiction  to  make  an  order,  it  must  be  on 
the  ground  that   it  will  be  beneficial  to  the  children 
which  the  testator's  son  William  may  hereafter  have; 
but  I  am  of  opinion  that  I  cannot  make  any  such  order 
of  reference ;  for  if  the  Master  were  to  report,  that  it 
was  for  the  benefit  of  the  parties  interested,  that  the 
advowson  should  be  sold  before  the  death  of  the  present 
incumbent,  I  could  not  act  in  direct  contradiction  to  the 
directions  of  the  will,  which  it  is  my  duty  to  carry  into 
execution.     If  I  proceeded  on  the  notion  of  what  might 
be  beneficial  to  the  parties,  I  should  assume  a  legis- 
lative instead  of  a  judicial  power.     I  am  of  opinion 
that  I  can  make  no  order  like  that  asked. 


(«)  1  Atk.  680. 


{b)  IS  Simoru^  579. 
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Jan.  31. 


GIBERT  t;.  HALES. 
MORLANCOURT  v.  HALES, 


In  a  creditor's 
suit  the  Plain- 
tiff (lid  not 
gatisfactorily 
prove  his  debt, 
and  the  bill 
was  retained 
with  liberty  to 
establish  the 
debt  at  law. 
Semble,  that  a 
judgment  ob- 
tained by  him, 
under  such 
circumstances^ 
would  not 
give  him 
priority  over 
the  other 
simple  con- 
tract credi- 
tors. 


^T^HE  Plaintiff  in  the  first  suit,  claiming  to  be  a  cre- 
'^  ditor  of  Edward  Hales,  deceased,  filed  a  creditor's 
suit  for  the  administration  of  his  estate ;  but  it  being 
found  at  the  hearing,  (16th  March  IS^i*),  that  the  proof 
of  his  debt  was  not  satisfactory,  the  bill  was  retained  for 
a  year,  with  liberty  for  him  to  establish  his  debt  at  law. 

He  proceeded  at  law,  accordingly ;  but  the  other 
simple  contract  creditors,  fearing  that  by  obtaining  a 
judgment  at  law,  he  would  obtain  a  priority  over  them, 
filed  the  second  bill  in  this  Court  for  the  administration 
of  the  estate,  and  obtained  a  decree  therein. 

Gibert  afterwards  obtained  a  verdict  at  law. 

A  motion  was  now  made  to  restrain  Gibert  from  all 
further  proceedings  at  law,  and  to  compel  him  to  come 
in  under  the  decree  in  the  second  suit. 

Mr.  Kitidersley  and  Mr.  Calvert,  in  support  of  the 
motion. 

Mr.  Lowndes  and  Mr.  S/iadwell  also  supported  the 
motion. 

Mr.  Turner  and  Mr.  &  P.  White,  for  Gibert. 


The  Master  of  the  Rolls  made  the  order,  saying  he 
was  surprised  that  any  such  nolion  should  have  been 
entertained,  that  Gibert  could,  by  the  proceedings  at 

law, 
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la^HTy  taken  by  leave  of  the  Court,  obtain  any  priority        1845. 
over  the  other  creditors  on  behalf  of  whom    he  was       vT^^^^ 

GiBBRT 

suing  in  this  Court.  v. 

Hales. 


In  re  THOMPSON. 


Jan.  29. 


^I^HIS  was  a  petition  for  the  taxation  of  a  bill  of  costs,  To  obtain  the 
under  the  following  circumstances :  —  ?jl*^f^°  te* 

after  pay- 
li^     a  suit  of  Harris  v.  Harris^  an  attachment  had  "!"''  ^®  ^ 
issuecl  against  the  Defendants  for  want  of  answer,  in  allege  and  ^ 
consequence  of  which  the  parties  entered  into  terms  of  Remif  of^e^ 
compromise  of  the  suit.    On  the  1 8th  of  July  1843,  a  me-  charge,  even 
'^^I'Q.ndum  was  signed  embodying  the  terms  of  the  com*  ment  has  been 

Proi:r^ise,  which  stated  as  follows,  «  The  Defendants  to  ™*^®  "°^^' 

protest  and 

P^y    €50Sts.'*     On  the  26th  of  October  1 84.3,  the  Plain-  upon  pressure. 

^ff'^s    solicitor  delivered  to  the  Defendants  his  bill  of  ^i^J^^^^^, 

cost^^  amounting  to  45/.,  which  the  Defendants*  soli-  ation,  the 

citoi:-   considered  made  out  on  an  erroneous  principle,  jurisdiction  to 

_    *^^iussions  took  place  as  to  this  bill  of  costs,  it  being  determine  the 

''^^^^ted,  on  the  one  hand,  that  the  costs  intended  were  of  a  disputed 

^^^t:^  as  between  party  and  party,  and  on  the  other,  that  *P^*»^  con- 
^1^  r      J  r      /'  y  tract  as  to  the 

^    crosts  contemplated  by  the  parties  to  the  agreement  costs. 

^^^^  all  the  costs  incurred  by  the  Plaintiff.     Ultimately,  ^n Jugh  hT^' 
*^    the  13th  of  November  1843,  the  petitioners  paid  the  fuses  the 
*'*»    as   they  alleged,    under  protest,   and   under   the  p"Jfon  for 

*^^^^sure  of  a  threat  of  executing  the  attachment  if  the  taxation,  does 

^  not  alwavs 

ter  was  not  settled.  give  the  costs. 

n  the  ISth  of  November  1844,  the  Defendants  pre- 

ted  this  petition  for  the  taxation  of  the  bill,  relying 

the  protest  and  pressure,  and  alleging,  generally, 

R  3  « that 
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"  that  the  said  bill  of  costs  conuined  very  many  ob- 
jectionable and  improper  items  and  charges,  and  that 
whether  or  no  the  same  were  reasonable  and  proper  be* 
tween  Messrs.  Thompson  and  their  client  (the  Plaintiff), 
the  same  were  unreasonable  and  improper  to  have  been 
charged  against  the  petitioners,  under  the  terms  of  set- 
tlement," as  stated  in  the  memorandum  of  the  1 8th  of 
Jidy  184S.  The  petition  did  not  further  specify  any 
particular  items  of  overcharge. 

Mr.  IMyd  in  support  of  the  petition,  contended,  that 
the  bill  having  been  paid  under  pressure  and  protest, 
ought  to  be  taxed ;  that  in  such  a  case  it  was  not  neces< 
sary  to  allege  or  prove  particular  items  of  overcharge, 
and  that  such  was  the  efifect  of  the  decision  of  Lord 
lA/ndhuitt  in  Ex  parte  Andrnx.  (a) 

Mr.  Kinderslft/,  contrd,  was  directed  to  address  him- 
self to  the  question  of  the  costs  of  this  petition. 

77ie  Master  of  the  Rolls. 

If  the  Lord  Chancellor  has  laid  down  a  rule  in  the 
case  which  has  been  cited,  not  only  would  it  be  my  du^ 
to  follow  it,  but  I  should  do  so  with  great  satisfaction.  I 
do  not,  however,  find  that  he  has  laid  down  any  such 
rule  as  has  been  supposed. 

As  to  a  bill  of  costs  actually  paid,  the  late  act  of 
parliament  {b)  says,  payment  shall  not  preclude  taxation 
"  if  the  special  circumstances  of  the  case  shall,  in  the 
opinion  of  the  Court  or  Judge,  appear  to  require  the 
same." 

do  not  think  that  an  excessive  item,  nor  one  or 

items,  nre  the  only  special  circumstances 

required 

(A)  S&.T  Viti.c.'7S.i.4l. 
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required  by  the  act,  but  I  am  of  opinion,  that  amongst        1845. 
the  special  circumstances  required,  there  must  be  a  state-     ^^^^V^^ 
ment  of  some  specific  item  which  is  erroneous,  otherwise     Thompson. 
it  is  impossible  to  tell  to  what  latitude  the  right  of  taxa- 
tion, after  payment  and  settlement,  may  be  carried. 

I  think  there  are  special  circumstances  in  this  case, 
"MX.  the  threat  of  the  attachment  and  other  matters, 
liich,  if  no  answer  were  given,  would  be  considered 
sry  special  circumstances  indeed,  and  would  tend  to 
^nce  the  Court  to  order  a  taxation,  if  some  specified 
of  overcharge  were  alleged  by  the  petition,  and 
'Sisfactorily  proved  ;   but  all  that    is  stated   in   this 
^tioD  is,  ^*  that  the  petitioners  are  advised  that  the 
1  of  tosts  contains  very  many  objectionable  and  im- 
charges,"  &c.  but  not  one  objectionable  or  im- 
r  item  of  charge  is  pointed  out  by  the  petition, 
the  absence  of  any  such  specified  item  of  the  kind, 
o  not  think,  that,  according  to  the  view  I  have  re- 
itedly  taken  in  similar  cases,  I  could  order  a  taxation, 
the  Lord  Chancellor's  intention  was,  as  is  stated,  I 
^rnit  that  my  view  of  this  case  is  erroneous.     To  obtain 
taxation  of  a  bill  which  has  been  paid,  it  has  always 
held  that  specific  items  of  overcharge  ought  to  be 
*^^^^ed  and  proved  (a),  and  I  do  not  think  that  the  late 
of  parliament  has  made  any  difference. 

[f  this  objection  were  out  of  the  way,  I  am  not  sure 

^^^4  I  should  have  jurisdiction.     Under  the  authority 

S'^'^cn  me  by  this  act,  I  have  no  right  to  determine  the 

c^^^:istruction  of  a  contract,  under  which  parties  make 

•^ 'Verse  claims.     Here  there  is  afi  agreement  to  compro- 

^^se  and  **  to  pay  costs."     The  petitioners  say  that  this 

means 

^a)  Wmiers  t.  Taylor^  S  MyL  Sf  Cr.  526.  Horhck  v.  Smithy  S  Afy/. 
*  Cr.  495. 

R  4 


240  CASES  IN  CHANCERY. 

1845.  means  costs  taxedi  as  between  party  and  party,  the 
^"^y'^^^  other  side  swear  that  something  else  was  intended,  and 
Thompson,  that  it  means  all  the  costs  incurred  by  the  Plaintiff. 
This  matter  is  in  controversy  between  the  parties,  and 
can  only  be  determined  by  construing  the  contract.  I 
repeat  I  have  not,  under  this  act,  any  authority  to  deter- 
mine such  a  question  between  the  parties,  {a) 

The  petition  must  be  dismissed. 


As  to  the  costs  of  the  petition. 

The  Master  of  the  Rolls  said :  Prima  Jacie,  the 
petition  being  dismissed,  it  ought  to  be  dismissed  with 
costs;  but  in  some  cases  circumstances  arise  which 
create  a  modi6cation  of  the  rule,  and,  under  particular 
circumstances,  it  has  been  decided,  that  the  costs  ought 
not  to  be  charged  on  the  petitioner,  though  he  may 
have  failed  to  establish  his  right  to  a  taxation  :  several 
such  cases  have  occurred  in  this  Court  (b) 

Upon  the  opening  of  the  petition,  it  appeared  to  me 
possible  that  such  pressure  had  been  used  on  this 
occasion,  that  I  should  not  be  able  to  say,  that  the 
petitioners  ought  to  be  charged  with  the  costs  without 
some  further  consideration  of  the  matter,  and,  for  the 
purpose  of  ascertaining  that  point,  the  hearing  of  the 
petition  has  been  prolonged. 

Having  regard  to  the  circumstances  of  this  case,  I 
cannot  deprive  the  Respondents  of  their  costs. 

The  petition  must  be  dismissed  with  costs. 

{a)  See  In  re  Whitcombe^  antl^      p.  4 1 5.  In  re  Drake^  anie,  p.  1 24. 
HO.  In  re  Whiicombe^  afitc,  p.  1 44.  In 

{b)  See  In  re  Lees,  5  Beavan^      re  Caretv,  ante,  p.  153. 
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In  re  PERKINS.  Feb.  24. 

THIS  was  an  application  to  discharge  an  order  of  ^  "olicitor 
r  r  o    ^  yf2A  employed 

course  for  the  taxation  of  a  solicitor's  bill.     Frances  bvtwopenons 

Chipperfield  had  obtained  an  order  of  course  for  the  ^^^  ^£ ' 

taxation  of  the  solicitor's  bill,  upon  a  petition  stating  course  for 

*  ,      taxation  was 

that  the  petitioner  had  employed  the  Respondent  in  obtained  by  il. 

certain  matters,  Sec.     It  appeared,  however,  from  the  a[{>ne»onthe 

'^'^  allegation  that 

a£Sdavits  filed  on  the  occasion,  that  he  had  been  em-  the  solicitor 

ployed  by  her  and  James  Lee  (who  were  executors)  Jv!/    it^was 

jointly.  discharged  for 

irregularity. 

Mr.  BogerSf  in  support  of  the  motion,  contended  that 
the  order  was  irregular,  first,  because  the  facts  had  not 
been  stated  accurately ;  and,  secondly,  because  the  tax- 
ation of  a  bill  on  which  two  persons  were  liable,  could 
only  be  obtained  on  the  undertaking  of  both,  (a) 

Mr.  EldertoHf  contra^  argued,  that  as  Frances  Chip^ 
jperJUld  was  the  residuary  legatee,  and  the  party  ulti- 
mately liable  to  pay  the  bill,  she  had  a  right  to  have  a 
taxation  on  her  own  individual  undertaking. 

The  Master  of  the  Rolls  said,  the  order  was  irre- 
gular, and  must  be  discharged. 

(a)  See   In  re  ChUcoie,   1   Beav.   421.,  I  ockhart  v.  Hardly  4 
Beawm,  224. 
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Feb.  12.  CURTIS  V.  ROBINSON. 

A  party  was      ^|^HE  PlaintiiF,  as  representative  of  Matthias  Robinsonj 
obtain  pay-  ^^  entitled,  under  the  will  of  the  testator,  to  one- 

ment  of  his       half  of  the  residue  and  100/.     The  Defendant,  the  leind 
legacy  and  his  ,  .       i     i        .  i  ■         i  . 

portion  of  the  personal  representative,  had  paid  over  the  other  moiety 

residue  wi^     ^f  ^[jg  residue,  without  previously  deducting  the  extra 

case  being         100/.,  to  which  the  Plaintiff  was  entitled. 

dear,  and  the 

remaining 

ponion  of  the       This  bill  was  filed  for  the  recovery  of  the  1002.  and 

reridue  having  l  ir    r^L         -j 

been  paid         one-half  of  the  residue. 

by  the  exa- 

cutor  he  was 

charged  with         ^r.  Giffardj  for  the  Plaintiff,  asked  that  the  Defend- 

costs.  ^Q^  might  bear  the  costs  of  the  suit 

Mr.  Smithy  contrdf  said,  that  the  construction  of  the 
will  was  doubtful,  and  that  the  moiety  had  been  bond 
^le  paid  to  the  other  parties  by  the  Defendant  under  a 
wrong  impression  as  to  the  right  of  the  Plaintiff;  that 
the  Defendant  had  not  opposed  any  obstacles  in  the 
prosecution  of  the  suit,  and  ought  not  therefore  to  be 
charged  with  the  costs. 

The  Master  of  the  Rolls. 

There  can  be  no  doubt  on  the  construction  of  the 
will,  nor  can  there  be  the  least  doubt  that  the  Plaintiff 
was  unable  to  recover  his  rights  without  suit. 

The  right  being  clear,  the  Court  must  make  a  decree 
against  the  executor,  with  costs. 
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CATTELL  t;.  SIMONS.  jan.  29. 30. 

IN  1836,  a  decree  was  made  in  this  suit,  for  the  ad-  A  bond^re- 
.   .         .         ^   ,  «    ,  .  .        ditor  proved 

ministration  of  the  estate  of  the  testator,  containing  his  debt  under 

the  usual  reference  to  the  Master  to  take  an  account  •  ^^^  *"  ? 

creditors  suit; 

of  the  debts,  &c.  he  also  claim- 

ed to  have  an 
equitable 
In   1836,  Bates  carried  into   the  Master's  office  a  mortgage  for 

claim  as  bond  creditor  for  200/.     It  was  stated  to  the  7 ^g  matter 
Master  that  this  debt  was  further  secured  by  deposit  of  itood  over  to 
title  deeds ;  and  an  imperfect  affidavit  as  to  the  facts  charge,  &c. 
was  afterwards  irregularly  brought  before  the  Master,  5^j"^'®^^ 
who,  in  1837,  made  the  following  memorandum  in  the  was  reported 
state  of  facts  «  further  secured  by  deposit  of  title  deed,  Jitor  onT^ 
see  Affidavit''     The   claim   stood   over  to   allow  the  The  estate 
charge  of  Bates  to  be  amended.     This  requisition  of  ^^  money 

the  Master  had  never  been  complied  with,  though  the  P?'^  '"^ 

11  It  ,.  .  -  V»  Court,  and  an 

town  agent  had  stated  to  the  country  solicitor  of  BateSy  apportion- 
that  it  had  been  done.  ment  directed. 

Nme  years 
after,  his  per- 

In  December  1837,  the  Master  made  his  report,  J^ntetiVe'^ 
whereby  he  found  Bates  to  be  a  bond  creditor  only,  sfoted  a  peti- 
In  February  18S8,  the  Court  ordered  a  sale  of  the  real  to  go  in  and  ^ 

estates  of  the  testator,  which  was  effected,  and  the  pur-  establish  his 

mortgage,  al- 
cnase  money  was  still  in  Court.     Subsequently,  in  De^  leging  that  he 

cember  1838,  Jonathan  Flecknoe  claimed  to  be  a  specialty  ^^^^^^p 
creditor   of  the   testator,   and   obtained   leave   of  the  thatthe  charge 
Court  to  go  in  and  establish  his  claim,  which  he  did  amended '^t'^ 
to  the   extent  of  1000/.      In   July    1844*,   the   Court  was  dismissed 
ordered   the   whole  surplus   money,  arising  from  the 
sale   of  the   estate,    to   be    apportioned    between   the 
only  two   specialty  creditors,  viz.  Bates  and  Flecknoe^ 

the 


24*4 


V, 

Simons. 
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the  fund  being  insufficient  to  pay  the  whole  of  their 
claims. 

The  personal  representative  of  Bates  now  presented 
a  petition,  stating  that  she  had  only  discovered  in  De^ 
cember  last,  that  Bate^  charge  had  not  been  amended, 
and  praying  liberty  to  go  in  before  the  Master  and 
establish  her  title  as  equitable  mortgagee  of  the  testator, 
and  for  the  payment  out  of  the  money  in  Court  of  the 
amount  due  on  the  equitable  mortgage,  and  for  the 
payment  of  the  residue  to  FUcknoe. 


Mr.  Birdy  in  support  of  the  petition.  The  Court  will 
let  in  creditors  at  any  time  while  the  fund  is  in  court. 
Lashl^  V.  Hogg  (a),  Gillespie  v.  Alexander  (6),  and  that 
notwithstanding  there  had  been  an  apportionment; 
Afigell  V.  Haddon.  (c) 

The  report  is  erroneous  in  finding  Bates^  who  was  an 
equitable  mortgagee  and  whose  representative  now 
holds  the  title  deeds  of  the  estate  sold,  a  mere  bond 
creditor.  Bates  relied  on  the  Master's  note,  and  on  the 
representation  made  by  the  town  agent  that  the  nature 
of  his  claim  would  be  properly  stated  in  the  Master's 
report.  It  was  the  duty  of  the  Plaintiff  to  see  that  it 
was  correct,  for  creditors  are  not  served  with  the  war- 
rants on  preparing  and  signing  the  Master's  report,  and, 
therefore,  have  no  opportunity  of  seeing  to  its  accuracy; 
besides  this,  the  omission  was  of  no  consequence,  until 
Flecknoey  by  special  leave,  was  allowed  to  establish  his 
claim  as  specialty  creditor. 


Mr.  W.  T.  S.  Daniel,  for  the  Plaintiff. 


The 


(«)  1 1  Ves.  602. 
{b)  S  Russ.  156. 
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The  fund  is  insufficient  to  pay  the  specialty  debts,  so 
that  the  Plaintiff  had  no  interest  in  the  matter ;  he  is 
not,  however,  to  blame  for  any  omission  in  the  report, 
for  no  warrant  was  taken  out  when  the  affidavit  was 
produced  in  support  of  Baiei  claim  as  equitable  incum- 
brancer, and,  therefore,  the  Plaintiff's  attention  was  not 
brought  to  the  claim.  He  asked  for  the  costs  of  the 
petition. 


\%\b. 


Cattell 

V, 

Simons. 


Mr.  Chandlessy  for  Fledcnoe^  in  opposition  to  the  ap- 
plication.    Bates  had  an  opportunity,  in  1836,  of  esta- 
blishing the  claim  which  is  now  brought  forward,  by 
amending  his  state  of  facts  and  regularly  completing  his 
proofs.      He  neglected  to  do   so,  and  now,  after  the 
expiration  of  nine  years,  when  the  rights  of  the  parties 
have  been  determined,  and  the  money  ordered  to  be 
paid,  he  comes  and  seeks  to  vary  all  that  has  been  pre- 
viously done.    After  such  neglect  and  laches,  the  Court 
ought  not  to  assist  him.     This  is  not  like  the  case  of  a 
creditor,  who,  through  ignorance  of  the  decree  in  his 
favour,  has  omitted  to  come  in,  but  it  is  the  case  of  a 
partj^,  claiming  as  incumbrancer  against   the  body  of 
creditors,  who,  with  full  knowledge  of  his  claim,  has 
neglected  to  come  in  and  submit  to  a  sale.     Having 
the  title  deeds  in  his  possession,  he  has  held  out,  and 
embarrassed  the  parties  in  the  sale  of  the  estate.     He 
referred  to  Greenwood  v.  Taylor  (a),  Mason  v.  Bogg.  {b) 

Mr.  Birdy  in  reply. 

T'he  Master  of  the  Rolls. 

It    is  clear,  that   there  is  no   imputation   whatever, 
euber  on  the  Master,  or  on  Flecknoc^  who  opposes  this 

application. 


(a)  1  R.  «5-  Myl.  185. 


{b)  2  Myl.  <J-  Cr.  443. 
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application.  It  is  clear  also,  that  the  petitioner  most  bear 
the  costs,  not  only  T)f  the  petition  but  of  any  further  in- 
vestigation of  the  matter.  The  only  question  is,  whether 
she  is  entitled  to  the  enquiry  she  asks  by  the  petition. 


Here  the  claimant,  with  full  knowledge  communicated 
to  him  that  it  was  necessary  to  amend  his  state  of  facts 
and  charge,  has  allowed  the  cause  to  proceed,  withouty 
in  any  way,  complying  with  what  was  required  by  the 
Master.  Am  I  then,  after  the  lapse  of  so  many  years, 
to  give  effect  to  the  alleged  equitable  security,  and  de- 
prive the  party  of  the  benefit  of  the  order  he  has  ob- 
tained for  payment  of  his  specialty  debt?  I  have  great 
difficulty  in  doing  it,  though  nothing  can  be  more  pain- 
ful to  the  Court,  than  to  believe  that  a  party  has  a  right, 
which,  in  consequence  of  the  neglect  of  his  agent,  it  can- 
not give  effect  to.  If  I  refuse  to  grant  this  application 
it  does  not  follow  that  the  petitioner  will  be  deprived 
of  all  remedy,  she  will  still  retain  such  title  as  she 
may  have  under  the  deposit  of  the  deeds,  and  the  equit- 
able mortgage ;  for,  though  the  estate  has  been  sold 
under  the  order  of  the  Court,  yet  the  purchaser  has 
accepted  the  title  without  the  deeds.  Again,  if  the 
creditor  has  been  misled  by  the  solicitor  or  his  agent, 
so  that  by  their  neglect  she  has  been  prejudiced,  she 
will  have  her  remedy  against  them. 

If  I  were  able  to  grant  relief,  it  would  have  been  at 
the  costs  of  the  petitioner.  On  the  best  consideration, 
I  do  not  think  I  ought  to  give  relief,  and  this  petition 
must  therefore  be  dismissed  with  costs. 


Note.  —  See  Grrig  v.  SomcrvUU^  1  R.  4"  MyL  558.,  Sawyer  v. 
Birchmorcy  1  Keen^  391.,  and  2  AlyL  4"  C'r.  611.,  David  y,  Frowd, 
1  M,^  K.  200.,  Monck  V.  Pagety  3  CI,  ij  Fin,  450. 
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law,  taken  by  leave  of  the  Court,  obtain  any  priority        1845. 
over  the  other  creditors  on  behalf  of  whom    he  was     ^T^^**^^ 

•  '      .1'      r^  GiBBRT 

suing  in  this  Court.  v. 

FIales. 


In  re  THOMPSON. 


Jan,  29. 


^I^HIS  was  a  petition  for  the  taxation  of  a  bill  of  costs,  To  obtain  the 

■■■    under  the  following  circumstances :  —  i?n*^/^"  .  * 

^  bill  of  costs 

after  pay- 
In  a  suit  of  Harris  v.  Harris^  an  attachment  had  "C"**  ">«  P®- 

'  titioner  must 

issued  against  the  Defendants  for  want  of  answer,  in  allege  and 

consequence  of  which  the  parties  entered  into  terms  of  \i^^^^. 

compromise  of  the  suit.    On  the  1 8th  of  July  IS^S,  a  me-  charge,  even 

morandum  was  signed  embodying  the  terms  of  the  com-  ment  ^been 

promise,  which  stated  as  follows,  "  The  Defendants  to  ™*^®  under 

protest  and 
pay  costs."     On  the  26th  of  October  IS^S,  the  Plain-  upon  pressure. 

tiff's  solicitor  delivered  to  the  Defendants  his  bill  of  ,.^^P^"  \^ 

tition  for  tax- 
costs,  amounting  to  45/.,  which  the  Defendants*  soli-  ation,  the 

citor  considered  made  out  on  an  erroneous  principle.  juri8diction"to 
Discussions  took  place  as  to  this  bill  of  costs,  it  being  determine  the 
insisted,  on  the  one  hand,  that  the  costs  intended  were  of  a  disputed 

costs  as  between  party  and  party,  and  on  the  other,  that  ^P^ci^l  con- 

^      ''  .  tract  as  to  the 

the  costs  contemplated  by  the  parties  to  the  agreement  cosu. 

were  all  the  costs  incurred  by  the  Plaintiff.     Ultimately,  ^^^  ^  uTe^' 
on  the  1 3th  of  November  1 843,  the  petitioners  paid  the  fuses  the 
bill,   as   they  alleged,    under  protest,   and   under   the  SeStion^fo* 

pressure  of  a  threat  of  executing  the  attachment  if  the  taxation,  does 

,    .  not  always 

matter  was  not  settled.  gi^e  the  costs. 

On  the  ISth  of  November  1844,  the  Defendants  pre- 
sented this  petition  for  the  taxation  of  the  bill,  relying 
on  the  protest  and  pressure,  and  alleging,  generally, 

R  3  « that 
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1845.  Mr.  WiUcocky  for  the  Plaintiffs. 

The  power  to  appoint  to  *^  grand-nieces "  does  not 
authorize  the  appointment  to  the  children  of  a  grand- 
niece.  In  the  case  of  The  Earl  of  Orford  v.  Church^ 
ill  (a),  Sir  William  Grant  said,  ^^  I  never  knew  an 
instance,  where  there  were  children  to  answer  the 
proper  description,  that  grand-children  were  permitted 
to  share  along  with  them ;  although,  where  there  is  a 
total  want  of  children,  grand-children  have  been  let  in 
under  a  liberal  construction  of  the  word  '  children.' " 
It  was,  in  that  case,  held,  that  great  grand^children 
were  not  comprised  within  the  description  of  children 
and  grand-children.  In  Shelley  v.  Bryer  {Jb\  where  a 
testator  gave  the  residue,  to  be  divided  after  his  sister's 
death,  amongst  his  nephews  and  nieces,  and  by  a 
codicil,  gave  to  a  great  niece,  whom  he  called  his  niece, 
500/.,  over  and  above  her  share,  after  the  decease  of 
his  sister  in  the  body  of  his  will  treated  of  more  at 
large,  it  was  held,  that  none  of  the  great  nephews  or 
nieces  were  entitled  to  share  in  the  residue*  Again  in 
Sanderson  v.  Bayley  (c),  it  was  held,  that  a  bequest  to 
the  testator's  "first  cousins  or  cousins  german"  did 
not  include  the  descendants  of  first  cousins. 

Mr.  Kinder sley  and  Mr.  Mitchell^  for  the  children 
of  Margaret  Cross,  The  power  authorizes  the  appoint- 
ment by  deed  or  will  to  the  grand-nephews  and  nieces 
"  subject  to  such  trusts,  intents,  and  purposes  as  his 
wife  should  appoint.'^  The  appointment  is,  in  substance, 
the  same,  as  if  the  fund  had  been  appointed  to  the  grand 
niece  on  the  trusts  of  a  settlement,  including  therein  trusts 
for  her  children  ;  this  has  always  been  held  valid,  (d) 

Again 

(a)  3  Vcs.  ^  B,  69.  (d)  See    GoUiuid  v.  Go/cLsmidy 

(6)  Jacoh^  207.  2  Hare^  187.,  Thompson  y.Simp- 

(c;  4  Myl.  4-  Cr.  56.  son,  1  D.  <$•  H'or.  p.  549. 
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Again,  the  children  of  the  grand-niece  may  be  consi-  1845. 
dered  as  objects  of  the  power.  Tlie  expression  used  by 
the  testator  is  like  the  general  word  *^ nepoteSi*  includ- 
ing all  descendants.  In  Hussey  v.  Ixidy  Dillon  (a),  also 
reported  under  the  name  of  Hussey  v.  Berkeley  (i),  it 
was  held,  that  the  word  grand-children  in  a  will  com- 
prised the  great  grand-children.  Lord  Henley  observed, 
'*  grand-children  is  a  word  of  large  extent,  and  in 
common  parlance,  takes  in  every  body  descended  from, 
the  testator,  and  will  have  that  effect,  unless  the  in- 
tention appears  to  the  contrary."  In  a  recent  case  of 
James  v.  Smith  (c)  before  the  Vice-Chancellor  ofEnglafidf 
his  Honour  held,  upon  the  context  of  a  will,  that  under 
a  gift  to  nephews,  the  children  of  nephews  would  take. 

Mr.  Hargrove,  for  the  executors. 

Tke  Master  of  the  Rolls. 

The  parties  to  take  under  the  appointment  must  be 
the  objects  pointed  out  by  the  author  of  the  power,  and 
the  question  is,  if  these  persons  come  within  the  class. 
^^liere  the  testator  uses  the  words  children  and  grand- 
children indiscriminately,  the  Court,  upon  a  slight  indi- 
^^^iom  of  intention,  extends  the  word  beyond  its  strict 
'"'lit^.     Such  was  the  case  of  Hussey  v.  Dillon,  in  which 
^  KV"<eat  grand-child   had   been  described  as  a  grand- 
Cuild^  and  the  case  of  James  v.  Smith  (c),  in  which  the 
©^pr^^sssions   "  nephew "   and    "  children  of  nephews  " 
*^*^d   been  used  convertibly. 

I^  there  any  indication  in  the  present  case  of  includ- 
i^S  ^lie  children  of  grand-nephews  and  nieces  in  the 
^^P^^issions    "grand-nephews  and   nieces?"     I  think 

there 

Kja)  Ambler^  603.  (c)  6th  Jiu/y,  1844. 

C^)  2  Eden,  196. 

"Vol.  VIII.  S 


L 
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184*5.       there  is  none.     In  the  absence  of  such  indication,  and 

^""JJP^^*^     the  power  not  literally  extending  to  make  the  grand- 

o.  children  objects  of  the  power,  I  must  hold  that  the 

appointment  in  favour  of  the  children  of  the  grand-nieces 

is  invalid. 


Jan.l4.25.24.  BLOMFIELD  V.  EYRE. 
March  17. 

An  infant  18  TN  this  case,  the  Plaintiff  Benjamin  Goodyear  JSlonh' 

tTeaf f  ^rson  ^"  prayed,  by  his  bill,  that  the  Defendant,  Okarles 

who  enters  Eyrej  might  account  with  him  for  the  rents  and  profits 

during?^  of  the  copyhold  estate  in  the  bill  mentioned,  which 

infancy  as  his  had,  or,  without  the  wilful  default  of  the  Defendant, 

accountable  might  have  been  received  by  him,  from  the  time  when 

as  such.  jjg  entered  into  the  receipt  thereof,  including  the  value 

tion,  which  of  such  timber,  underwood,  gravel  and  soil,  as  in  the 

has  to  decree  ^*''  mentioned.     And   that,    in    taking   such    account, 

accounts  of  the   Defendant   might   be   charged,   as  the   Plaintiff's 

infants,against  guardian  and  bailiff,  with  interest  on  his  balances,  and 

persons  enter-  that  he  might  deliver  up  the  possession  of  the  estate; 

ing  thereon  °                         *        .     ./y»      .   i     i           i-i 

during  their  or,  if  necessary,  that  the  Flaintifi  might  be  at  liberty  to 

•  •  • 

minority,  is  brinir  an  action  of  ejectment  to  recover  possession  from 

not  taken  '^                             ''                                       ^       _ 

away  by  the  the  Defendant  Ej/re.     And  that  both   the  Defendants 

[he'timewlSen  "^'s^^  ^^  decreed  to  deliver  up  to  the   Plaintiff,   the 

the  bill  was  copies  of  court  roll  and  evidences  of  title  relatinc:  to  the 

fant  had   "  estate.     The  Plaintiff  prayed  other  relief,  in  the  event 

attained  of  its  appearing,  that  the  Defendant  Ansell  was  entitled, 

twenty-one.  .          •     V»i   •     •/«•         i     i  i    i 

Excepted  ^s  against  the  I'laintitT,  to  hold  the  estate  as  mortgagee 

case,  in  which  f^^  valuable  consideration  without  notice, 
an  injunction 
was  granted 

r  "edf^^'b  '^^^  copyhold  estate  in  question  was  parcel  of  the 

the  bill.  manor  of  Overhall  and  Ncthcrshall  in  the  county  of  Essex^ 

and 
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and  in  the  month  of  Jtigmt  1764,  Mary  Sida^  being        1845. 
estitlfid  thereto,  surrendered  the  same  into  the  hands  of 
the  lord  of  the  manor;  to  the  intent  thai  the  same 
should  be  re-granted,  to  the  use  (^  Mary  Sida  until  her 
then  intended  marriage  wiUi  John  Blomfield,  and  after- 
wards to  the  use  of  John  Blomfield  for  life,  with  re- 
mainder to  the  use  of  Mary  Sida  for  life,  with  remainder 
to  the  use  of  such  child  or  children  of  the  body  of  Mary 
Sida^  by  John  BUmfield  her  intended  husband  to  be  be- 
gotten, and  §a€  such  estate  or  interest  and  so  chargeable 
as  Mary  SidOf  by  deed  or  by  her  last  will  and  testar 
ment  in  writing,  to  be  by  her  signed,  sealed,  and  pub- 
lished as  such,  in  the  pres^ence  of  and  attested  by  three 
or  more  witnesses,  should  or  might  limit,  declare,  devise, 
direct  or  appoint,  and  for  want  of  such  appointment,  to 
^he  uses  therein  memioned,  subject,  however,  to  a  con- 
ditknial  ^nrreoder  theretofore  made  by  Mary  Sida  to 
mJames  Blytk^  to  secure  the  payment  of  200/. 

The   marriage  between  John   Blarrifield  and   Maty 

JSida  was  solemnised  on  the  30th  of  May  1765.     The 

surrender,  which  had  been  made  out  of  Court,  was 

j|:»Tesented  by  the  luHoage.    On  the  16th  of  March  1767, 

e  hoADage  again  presented  the  surrender   and   the 

,  and  John  Blorr^ld  and  Mary  his  wife  were 

tenants,  pursuant  to  the  surrender  of  the  2d  of 

1764,  and  subject  to  the  conditional  surrender 

erein  mentioned. 


In  the  beginning  of  the  year  1 767,  there  were  two 
ildren  of  t^  marriage,  viz.  John  Blorrifietd  (the  father 
the  Plaintiff)  and   William  BUmifield.     Mary  Blom- 
jE«*Ze/,  by  will  dated  the  5th  day  of  January  1767,  pur- 
porting to  be  made  according  to  and  pursuant  to  the 
^^^^er  Deserved  to  her  in  the  surrender  of  August  1 764, 
A^irised,  directed,  and  appointed  the  estate,  unto  her 

5  2  son 
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lS4f5*  son  John  and  his  heirs,  from  and  after  the  decease  of 

^■^^^^^""^  her  hasband  John  Blomfieldj  upon  condition,  neverthe- 

f>.  less,  that  her  son  John  should  pay  to  her  other  son 


Eyrb. 


William  the  sum  of  200/.  within  a  year  and  a  day  after 
the  death  of  her  husband,  in  case  WiUiam  should  then 
be  living  and  twenty-one  years  of  age;  but  in  case 
WiUiam  should  then  be  under  twenty-one  years  of  age, 
her  will  was,  that  the  sum  of  200/.  should  be  paid  him 
as  soon  as  he  came  to  the  age  of  twenty-one  years. 
But  in  case  neither  of  her  sons  should  be  living  at  the 
decease  of  her  husband,  she  devised,  directed,  and  ap- 
pointed the  estate  to  be  sold  and  the  purchase  money 
to  be  applied  in  a  manner  which,  it  was  admitted,  was 
not  authorised  by  the  power. 

The  son  WiUiam^  named  in  the  will,  died  in  his 
mother's  lifetime ;  but  she  had  several  other  children. 
She  died  on  the  1st  of  December  1782,  leaving  her  son 
John  and  five  other  children,  one  of  whom  was  called 
William^  her  surviving. 

On  the  Sd  of  February  1801,  the  homage  presented 
the  death  of  Mary  Blomfieldf  leaving  her  husband  and 
six  children,  John^  William^  Maty^  Samuel^  Henrys  and 
Sarahy  and  also  her  said  will,  and  that  the  son  William^ 
who  survived  her,  was  born  after  the  death  of  the  son 
William  named  in  the  will,  and  thereupon,  the  son  Jokn 
was  admitted  tenant  to  the  remainder  in  fee,  imme- 
diately expectant  on  the  death  of  his  father ;  to  bold  to 
him  and  his  heirs  immediately  after  the  decease  of  his 
said  father,  pursuant  to  the  surrender  of  the  Sd  of 
August  1764?. 

John  Blom/ieldj  the  son  so  entitled  in  remainder, 
died  in  the  month  oi  August  1820,  leaving  the  Plaintiff 
his  youngest  son  and  customary  heir,  an  infant  of  very 

tender 
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tender  age,  him  surviving;  and  the  bill  alleged,  that  the  1845. 

remainder  in  fee,  to  which  the  PlaintiflTs  father  was  Blomviklj} 

entitled  at  the  time  of  his  death,  thereupon  descended  v. 

to  the  Plaintiff.  ^""• 


The  Plaintiff's  grandfather,  (the  husband  of  Maty 
Sida  and  the  tenant  for  life,)  having  long  survived  his 
wife,  died  in  September  1820,  and  soon  afterwards,  the 
five  surviving  children  of  the  Plaintiff's  grandfather  and 
grandmother  alleged,  that  the  appointment  made  by 
the  will  of  their  mother  was  void.     They  took  posses- 
sion of  the  estate,  and  on  the  21st  of  February  1821, 
they  procured  the  Plaintifl^  then  an  infant  of  only  six  ' 
sionths  old,  to  be  admitted  tenant,  as  the  bill  alleged, 
of  one  undivided  sixth  part  only  of  the  estate,  and  pro- 
^:ured  themselves  to  be  admitted  tenants  of  the  other 
:£ve-5ixth  parts  of  the  same. 

On  the  14*th  oi  December  1824,  the  surviving  children 
f  the  Plaintiff's   grandfather    and  grandmother  sold 
sd  conveyed  the  five-sixths,  or  as  the  answer  alleged, 
e  sixth-sevenths,  to  which  they  claimed  title  and  had 
JTOcured    themselves  to    be   admitted  tenants,   to  the 
efendant  Charles  Eyre.     They  delivered  up  posses- 
on  of  the  whole    to  him;    he   procured  himself  to 
admitted  tenant   thereof,  and  he  had,  ever  since, 
in  the  receipt  of  the  rents  and  profits.     He  said, 
4it  about  the  same  time,   WiUiam  Rouse  Clarke^   as 
ardian  of  the   Plaintiff,  granted  him   a  lease  of  the 
t  aintiff's  share  for  sixteen  years,  and  that  he  had  paid 
^  rents  and  performed  the  covenants  in  the  lease  re- 
^nred  and  contained. 

The  Plaintiff  attained  his  age  of  twenty-one  years  on 
^^  18th  of -^Kg^Mrf  184«1,  and  on  the  \SXh  oi  January 
^  «  42,  this  bill  was  filed. 

S  S  It 
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184*5'  It  appeared  that  Mr.  EyrCf  at  the  time  of  his  pur- 

chase,  well  knew   the   several  facts   upon  wbidi  the 
V.  Plaintiff's  title  rested,  and  in  his  answer,  be  admitted, 

^^^  that  at  the  time  when  he  entered  into  possession  of  the 
premises,  he  had  some  notice  of  the  several  matters  in 
the  bill  set  forth ;  but  he  said,  that  he  bad  no  means  of 
judging  of  those  matters,  and  he  craved  leave  to  refer 
the  same  generally  to  the  Court,  and  to  express  his  sab- 
mission  to  the  decree  of  the  Court  touching  the  same. 
In  another  place,  he  said,  be  believed  that,  by  the  sor-* 
render  of  the  conveying  parties  and  the  admission,  be 
obtained  the  legal  estate  of  and  in  the  premises,  and  was 
fully  entitled  thereto,  and  that  if  the  Plaintiff  should 
bring  an  ejectment  to  recover  possession  thereof,  be 
should  set  up  such  legal  estate,  if  the  same  were  in  him, 
or  procure  the  same  to  be  set  up,  if  it  should  be  vested 
in  any  other  person  and  within  his  control,  as  a  defence 
to  and  by  way  of  defeating  the  ejectment. 

Mr.  Turner  and  Mr.  Chandles$^  for  the  Plaintiff, 
argued,  first,  as  to  the  effect  of  the  appointment.  It  is, 
however,  unnecessary  particularly  to  detail  this  part  of 
the  argument,  as  the  Court  stopped  it,  saying  that  it  was 
a  mere  legal  question. 

Secondly,  they  argued,  that  the  Defendant,  having 
entered  during  the  minority  of  the  Plaintiff,  might  be 
treated  as  his  bailiff,  and  be  sued  in  this  Court  for  an 
account  of  the  profits  of  the  estate.  They  cited  Little- 
tofi  (a),  who  says,  ^^  And  if  any  other  man  who  is  not 
the  next  friend,  occupies  the  lands  or  tenements  of  the 
heir  as  guardian  in  socage,  he  shall  be  compelled  to 
yield  an  account  to  the  heir,  as  well  as  if  he  had  been 
the  next  friend ;  for  it  is  no  plea  for  him  in  the  writ  of 
account  to  say,  that  he  is  not  the  next  friend,  &c.,  but 

he 

(a)  Sect.  124. 
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he  shall  answer  whether  he  hath  occupied  the  lands  or  184*5. 
tenements  as  guardian  in  socage  or  no.  But  qtuercy  if, 
after  the  heir  hath  accomplished  the  age  of  fourteen 
yearsi  and  the  guardian  in  socage  continually  occupieth 
the  land  until  the  heir  comes  to  full  age,  scil.  of  twenty- 
one  years,  the  heir  at  his  full  age  shall  have  an  action 
of  account  against  the  guardian,  from  time  that  he 
occupied  after  the  said  fourteen  years,  as  guardian  in 
socage,  or  against  him  as  his  bailiff." 

And  Lord  Cokey  on  this  qtuerey  obsenres,  **  This  qtuere 
came  not  out  of  LittUtofCs  quiver,  for  it  is  evident  that 
after  the  age  of  fourteen  years  he  shall  be  charged  as 
bailife,  at  any  time  when  the  heire  will,  either  before  his 
age  of  twenty-one  years  or  after. *' 

In  YaUop  v.  Hotmorthy  {a)  it  is  said,  ^^  If  a  man, 
during  a  person's  in&ncy,  receives  the  pro6ts  of  an 
estate  to  which  the  infant  is  entitled,  and  continues  to 
do  so  for  several  years  after  the  infant  comes  of  age, 
befiire  any  entry  is  made  upon  him,  yet  he  shall  account 
for  the  profits  throughout,  and  not  during  the  infancy 
only."  That  the  same  principle  appeared  from  the  cases 
of  Dormer  v.  Fortescue  (i),  Bennet  v.  Whitehead  {c\  and 
Morgan  v.  Morgan  (d)^  where  such  a  party  is  treated  as 
the  guardian  of  the  infant.  That,  as  the  relation  con- 
tinoed  after  the  Plaintiff  attained  twenty*one,  he  might, 
after  his  majority  sue  the  Defendant  as  his  bailiff. 
MMish  T.  MeBish  (e)  and  fValirer  v.  Symonds.  (g) 

Thirdly. 

(ft)  1  Eq,  Ca.  Ah.  7.  fiL  10.»  CurHt  v.  CurHi,  9  B,  C.  C  651., 

«iine  case  Beg,  lab.  1697.  B,  Doe  <L  BameH  v.  Keen^  7  Term 

^29.»aiid  /7cg.  Lib.  1 698.  i?.  531.  B.  386.,  TiUey  v.  Bridget,  Free. 

(6)  5  Aik,  p.  1 30.  C%.  252.,  Lord  Falkland  v.  Beriie, 

(e)  2  P.  WfM.  644.  2  Vern,  p.  542. 

(d)  1     A^.    489.«     and     tee  {e)  l  Sim.  Sf  St.  ]  J8. 

Roberdeau  v.  Bout,  1  Atkins,  544.,  (g)  3  Swan,  p.  69. 
Cory  V.    Bertie,    2    Vern.   353., 
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Blomfibld 

V. 

£yrb. 


Thirdly.  That  the  Plain tiiF  was  entitled  to  relief  in 
equity,  not  only  in  consequence  of  the  implied  relatioo 
which  subsisted  at  law  between  the  Plaintiff  and  De- 
fendant ;  but  also  in  consequence  of  the  cloud  which 
hung  over  his  tide :  —  the  possession  by  the  Defendant 
of  the  title  deeds :  —  the  existence  of  an  outstanding 
legal  estate,  which  prevented  a  fair  trial  at  law,  and  the 
defence  of  the  Defendant,  who  had,  by  his  answer,  sub- 
mitted to  the  jurisdiction,  instead  of  pleading  negatively, 
the  non-existence  of  an  outstanding  legal  estate,  as  in 
Armitage  v.  fVadsnoorth,  (a)  And  lastly  that  the  neces- 
sity of  coming  here  for  some  purposes,  was  sufficient 
to  induce  the  Court  to  entertain  jurisdiction  over  the 
whole  case.     Pearce  v.  Creswick.  (b) 


Mr.  Purvis  and  Mr.  Bagshaxvej  contra^  insisted  that 
Eyre  was  a  purchaser  for  valuable  consideration  of 
five-sixths  of  the  copyhold  estate,  and  that  he  had  the 
legal  estate  by  a  valid  conveyance  and  admission. 


They  argued,  that  the  Plaintiff's  title,  if  any,  was  a 
mere  legal  one  to  be  enforced  at  law,  and  that  there 
was  no  ground  for  equitable  interference.  That  no 
outstanding  term  or  legal  impediment  had  been  proved 
to  exist,  and  that  no  deeds  were  necessary  to  prove  the 
Plaintiff's  title  of  heir,  and  that  he  might  maintain  an 
action  of  ejectment  without  previous  admittance.  Doe 
d.  Tarrant  v.  Hellier  (c).  In  Craw  v.  Tyrrell  {d)^  it  was 
held,  on  demurrer,  that  an  heir  out  of  possession  could 
not  maintain  a  bill  for  the  possession  of  the  estate  and  the 
title  deeds  ;  and  that  this  bill  did  not,  in  form,  seek  to 
remove'  impediments  to  a  fair  trial  of  the  right  at  law. 
In  Pviteney  v.  Warren  [e\  Lord  Eldon  says,  "  I  do  not 

know 


(fl)  1  Mad.  189. 
(6)  2   Hare,    286,,    and 
1  Stori/*s  Eg.  Jur.  66, 


(c)  3  Term  R,  162. 
see  (rf)  3  Mad.  179. 

(e)  6  Ves.  p.  89. 
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know  a  case  in  which  the  heir  has  claimed,  merely  as        1845. 
heir,  an   account;  not  stating  any  impediment  to  his 
recovering  at  law  —  that  the  Defendant  has  the  title-    "^"""J 
deeds  necessary  to  maintain  his  title ;  that  terms  are  in        Ctr>- 
the  way  of  his  recovery  at  law ;  or  other  impediments 
which  do,  or  which  may   probably  prevent   it;  upon 
which  probability  or  upon  the  fact,  the  Court  founds  its 
jurisdiction.'' 

As  to  treating  the  Defendant  as  the  Plaintiff's  bailiff, 
it  is  to  be  observed  that  the  principle  does  not  apply  to 
an  adverse  holding  like  the  present,  and  Littleton  speaks 
only  of  land  of  socage  tenure,  and  the  principle  has 
sever  been  applied  to  copyhold  estates.  The  cases  cited 
on  that  point  proceeded  on  their  special  circumstances. 

Mr.  Leach^  for  Ansell  the  mortgagee. 

Mr.  Tumei'i  in  reply. 

Strickland  v.  Strickland  {a)  was  also  referred  to. 

The  Master  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls.  In  the  course  of  the 
learing,  I  expressed  my  opinion,  that  the  Plaintiflfs 
tide  ought  to  be  tried  at  Inw,  and  then  the  question 
came,  whether  the  bill  should  be  dismissed,  as  the  De- 
fendant insisted  it  ought  to  be,  or  whether,  as  the 
Plaintiff  contended,  the  bill  ought  to  be  retained  for  a 
year,  in  order  that  the  Plaintiff  might  first  bring  his 
ejectment,  and  afterwards  bring  on  his  cause  upon  the 

equity  reserved. 

Considering 

(a)  6  Beavan^  p.  77. 
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1845*  Considering  the  infancy  of  the  Plaintiff,  and   the 

notice  which  the  Defendant  possessed  at  the  time  of  his 
purchase,  it  appears  to  me,  that  if  the  Plaintiff  eata^ 
blishes  his  title,  he  will  be  entitled  to  consider  and  to 
treat  the  Defendant,  as  having  possessed  the  estate  in 
the  character  of  bailiff,  and  as  being  now  liable  to 
account  accordingly,  and  I  do  not  think  that  the  joris- 
diction  which  this  Court  has,  to  decree  accounts  of 
the  estates  of  infants,  is  taken  away  by  the  fact,  that  at 
the  time  when  the  bill  was  filed,  the  infant  had  attained 
the  age  of  twenty-one  years.  In  this  case,  it  cannot  be 
said  that  there  was  any  improper  delay,  the  bill  being 
filed  within  five  months  after  the  attainment  of  twenty- 
one,  and  as  soon  as  proper  advice  could  reasonably 
be  expected  to  be  obtained.  The  authorities  relating  to 
cases  of  this  kind,  in  which  the  Court  will  exercise 
jurisdiction,  are  not  very  distinct,  perhaps  not  altogether 
consistent ;  but  it  is  to  be  observed,  that,  in  this  case,  the 
Defendant,  aware  of  the  facts,  took  and  held  possession 
during  the  infancy  of  the  Plaintiff:  dealt  with  the  pro- 
perty, or  at  least  so  much  thereof  as  purported  to  be 
conveyed  to  him,  as  his  own :  took  possession  of  the 
documents  of  title  relating  to  the  whole,  and  delivered 
them  over  to  his  own  mortgagee.  He  admits,  however, 
that  part  of  the  estate  belongs  to  the  Plaintiff,  and 
says,  that  in  respect  of  that  part,  he  has  paid  rent, 
though  he  does  not  say  to  whom.  This  is  a  circum- 
stance which  will  have  to  be  considered  on  taking  the 
account ;  and  as  the  Plaintiff  must  have  come  here  for 
a  discovery,  I  think  it  is  a  case,  in  which  the  legal  title 
being  established,  this  Court  should  give  relief.  There 
is,  moreover,  reason  to  believe,  that  a  legal  estate  is 
outstanding.  The  surrender  o^  Atigust  1764,  was  made 
subject  to  a  former  conditional  surrender^  and  although 
the  Defendant  states,  that  the  condition  has  been  satis- 
fied, it  does  not  appear  that  means  may  not  be  found  to 

place 
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place  the  legal  estate  under  his  control,  and  he  plainly        1845. 

states,  that  he  will  avail  himself  of  any  legal  estate     ^^^^^^^^ 

,  ,         Blomfibld 

ivhich  he  can  obtain,  to  defeat  any  ejectment  which  v. 

may  be  brought  by  the  Plaintiff.  I  do  not  think  that 
A  legal  estate  outstanding  is  so  proved,  as  to  found  the 
jurisdiction  upon  it;  but  there  being  other  grounds 
lor  the  jurisdiction  —  the  existence  of  a  prior  surren- 
der being  apparent ;  —  the  satisfaction  of  the  condi- 
cion  being  alleged  by  the  Defendant,  who  is  silent  as 
^o  the  legal  estate  being  obtained  by  means  of  the 
surrender,  and  yet  avows  his  intention  to  defeat  the 
ejectment,  by  means  of  any  legal  estate  he  can  procure, 
appear  to  me  to  add  some  force  to  the  reasons  for  en- 
^^ertaining  the  jurisdiction. 

I  think,  therefore,  that  this  bill  ought  to  be  retained 
0>r  a  year,  for  the  purpose  of  enabling  the  Plaintiff  to 
bring  his  ejectment,  and  with  liberty  to  apply. 

His  lordship  afterwards  added :  — ''  On  looking  at  the 
l^rayer  of  the  bill,  I  do  not  find,  that  it  distinctly  and 
Specifically  prays  to  restrain  the  Defendant  from  setting 
'i:ip  any  outstanding  legal  estate;  but,  nevertheless,  I 
^hink  that  it  is  quite  clear,  the  whole  object  of  the  pro- 
<2eeding  would  be  defeated,  if  any  such  outstanding 
^^jerm  could  be  set  up.  I  must  consider  this  case  as  one 
<c:»f  the  few  exceptions  whicii  there  are  to  the  rule,  that 
S  n  order  to  obtain  an  injunction  there  must  be  a  dis- 
tinct prayer  for  it  in  the  bill."  (a) 

^  The  bill  must  be  retained  for  a  year,  with  liberty  to 
%.he  Plaintiff  to  bring  an  ejectment;  and  if  the  ejectment 
is  brought,  the  Defendant  is  not  to  set  up  any  out- 
standing legal  estate." 


(a)  Saoortf  v.  Dyer^  Ambler^  70.,  Wood  v.  Beadeli,  5  Sim»  275. 
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30. 

Mi^  30. 

The  Plaintiff 
was  the  com- 
mcrdai  agent 
of  the  Eatt 
India  Com" 
jmny  at  Aw^ 
boyiuL    It 
his  duty  to  send 
his  account  to 
Jomet,  the 
Company's 
agent  at 
Banda,  to  ex* 
amine  and 
transmit  to  the 
goremor  of 
Afadras,     On 
the  Plaintiff's 
accounts, 
there  appeared 
a  balance  of 
1525  dollars 
against  him, 
but  on  re- 


FARQUHAR  v.  The  EAST  INDIA  Company. 

nnHIS  case  came  on  upon  exceptions  to  the  Mastei^s 
report.     The  circumstances  are  fully  detailed  in  the 
judgment. 

was       Mr.  BoupeU  and  Mr.  Toller^  for  the  Plaintiff. 

Mr.  KindersUy,  Mr.  L.  Wigram^  and  Mr.  UUn/dy  for 
the  Defendants. 

The  Master  cfthe  Rolls  deferred  giving  judgment 
until  he  had  read  through  the  papers. 


The  Master  of  the  Rolls. 

This  case,  so  far  as  it  remained  undisposed  of,  came 
ference  to  the  on  upon  exceptions  to  the  Master's  Report,  taken  by 
accounts  kept    the  Defendants. 


by  Jonet  of 
the  same 
transactions, 
instead  of  a 
deficiency, 
4771  dollars 
appeared  due 
to  the  Plain- 
dC    The 


The  Plaintiff,  Sir  BjobeH  Farquhary  was,  for  many 
years,  employed  in  the  service  of  the  East  India  Com- 
pany, and  for  some  time  after  the  year  1 796,  was  their 
deputy  commercial  agent  at  Banda.  Mr.  Jones  was  at 
C^miMmy  then  the  same  time  resident  at  Amboynay  and  the  Plaintiff,  by 
iSar^l*^*  his  bill,  alleges,  that  whilst  he  was  deputy  commercial 
Hdd,  that  this  agent  at  Banda,  he  made  divers  purchases  of  spices  on 
fident^admis^  account  of  the  Defendants  ;  that  he  consigned  part  to 
iion  and  re-  Amboyna^  and  the  residue  to  China^  and  that  he  and 
^Secorrect-       *^lso  Mr.  Jones  kept  accounts  of  the  purchases  and  con- 

oeisofJofMy's  simments  of  spices,  but  the   Plaintiff's  accounts  were 
accounts,  as  ° 

to  entitle  the  sent 

Plaintiff  without  further  evidence,  to  the  4771  dollars. 


Ma 
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sent  to  Mr.  JaneSf  whose  duty  it  was  to  check  them 
and  transmit  them  to  his  governor.     That  the  Plaintiff, 
by  hb  own  account,  took  credit  for  only  S0,4<10  Spanish 
dollars,  as  the  amount  expended  for  the  collection  and 
purchase  of  spices,  and  shewed,  by  his  accounts,  only 
an  expenditure  of  29,085  Spanish  dollars,  leaving  a  de- 
ficiency of  1325  Spanish  dollars,  for  which  the  Plaintiff 
w^sts^  at  first,  held  to  be  responsible ;  but  on  referring  to 
tlie  account  kept  by  Mr.  Jones  of  the  same  transactions, 
it  appeared  that  the  Plaintiff's  accounts  were  erroneous, 
tha.^  his  actual  expenditure  for  the   company,   in   the 
tr:ajEisactions  in  question,  amounted   to  35,181  Spanish 
dollars,  and  that  thereupon  the  Defendants  allowed  him 
^h^    1325  dollars,  which  was  the  amount  of  the  deficiency 
&.(> peering  on  his  own  account,  and  thereby,  as  he  >  al- 
ly admitted  the  accounts  of  Mr.  Janes  to  be  correct 
conclusive;  but  that  the  Defendants,  for  a  long 
i€,  refused  to  give  credit  for  the  4771  Spanish  dollars, 
being  the  difference  between  the  sum  of  30,410  Spanish 
dollars,  for  which  the  Plaintiff  took  credit  in  his  own 
account,  and  the  sum  of  35,181  Spanish  dollars,  being 
^^  Amount,  which,  as  he  alleges,  appears  by  the  account 
^^    ^^r.  Jones  to  have  been  actually  expended  by  the 
*  ^^iotiff  for  the  spices  consigned  by  him.     By  his  bill, 
^xigst  other  things,  the  Plaintiff  claimed  credit  for  the 
sum  of  4771  Spanish  dollars  and  interest  thereon 
^^^^  the  time  of  the  expenditure  and  consignment. 


^^be  Defendants  admit  the  purchase  and  consignment 
^*    ^pkes  by  the  Plaintiff,  —  that  the  Plaintiff's  accounts 
*^^ircof  were  sent  to  JoneSf  whose  duty  it  was  to  check 
^^^  same,  and  afterwards  to  transmit  them  to  his  governor 
J^dadras  ;  that  the  statement  made  by  Jones  was  pre- 
on  a  different  principle  from  the  accounts  rendered 
^^    tile  Plaintiff,  and  that  from  Joneses  statement  it  ap- 
,  that  the  PlaintiS*'s  account  was  erroneous  or  de- 
fective. 


1845. 


Farqubar 

9. 

The 

East  India 

Company. 
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fective,  or  at  variance  with  Jone^s  account*  That  the 
Plaintiff  took  credit  in  his  account  for  spices  to  the 
amount  of  SO^ilO  Spanish  dollars,  as  the  amount  of  bii 
collection  and  purchase  of  spice ;  but  by  the  same  ao* 
count  It  appeared  that  the  spice  consigned  amoanted 
only  to  29,085  Spanish  dollars,  whereby  a  deficieocy  of 
1825  Spanish  dollars  was  left,  for  whidi  the  Piaiiitiff 
was,  at  first,  held  to  be  responsible ;  but  on  refiirring  to 
J(mei%  account,  it  thereby  appeared,  that  the  Plaintiff 
had  provided  spice  to  the  amount  of  85,181  Sjpanish  dol* 
lars,  and  that  thereupon  the  Defendants,  or  the  Madras 
governor  for  them,  allowed  him  the  sum  of  1825  Spanisk 
dollars,  which  being  added  to  the  sum  of  29,085  Spanish 
dollars  before  allowed  on  his  own  account,  made  up  the 
full  sum  of  80,410  dollars,  for  which  he  had  taken  credit 
in  his  own  account.  The  Defendants  then  say,  that  the 
Plaintiff  procured  no  evidence  of  his  having  expended 
for  spice  the  sum  of  85,181  Spanish  dollars,  save  the 
statement  of  Mr.  Janes^  which  they  submit  they  have 
not  acknowledged  to  be  correct,  merely  because  the 
Madras  governor  allowed  the  amount  to  be  correct  in 
one  particular,  viz.,  as  to  the  sum  of  1,325  Spanish 
dollars. 


When  the  cause  came  on  to  be  heard  on  the  17th  of 
February  1 880,  Sir  John  Leach  referred  it  to  the  Master, 
to  enquire  if  anything  and  what  remained  due  to  the 
Plaintiff,  in  respect  of  spices  and  other  articles,  col- 
lected by  the  Plaintiff  for  the  Defendants  at  the  Dutch 
settlements  in  the  pleadings  mentioned.  And  the  Master 
was  to  be  at  liberty  to  state  any  special  circumstances,  as 
he  might  think  fit. 


The  Plaintiff,  Sir  R()f)ert  Farquhar^  died  soon  after 
the  date  of  the  decree,  and  the  suit  was  not  revived  till 
after  the  lapse  of  several  years.     The  Master's  Report 
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is  dated  the  27th  Jiufy  1 844,  and  as  to  the  claim  for 
477 1  Spamsk  dollars,  the  Master  states,  that  it  appears 
to  him,  that  inasmuch  as  the  Defendants  the  .Eos/  India 
Company  allowed  to  the  late  Plaintiff  the  1825  dollars, 
which  constituted  the  difference  between  the  amount 
shewn  by  the  Plaintiff's  account  and  the  amount  daimed 
by  him  in  his  accounts  from  the  representation  oiJones^ 
in  respect  of  the  accounts  relating  to  the  purchase  of 
spices  and  other  articles,  the  same  representations  ought 
to  be  considered  as  evidence  to  substantiate  the  remainii:^ 
portion  of  the  claim  of  the  Plainti£^  for  the  spices  and 
other  articles  bought  by  him  for  the  Company ;  and  he 
was  therefore  of  opinion  and  found,  that  there  remained 
due  to  the  Plaintiff,  the  legal  personal  representative  of 
Sir  Robert  Farquharj  in  respect  of  spices  and  other 
articles  collected  by  him  for  the  Defendants  at  the 
Dtitch  settlements  in  the  decree  mentioned,  4771  Spanish 
dollars* 


1845. 
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V. 
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To  this  finding  the  Defendants  have  taken  two  ex- 
ceptions.    First,  for  that  the  Master  ought  not  to  have 
stated,  as  he  has  done,  that  in  allowing  to  the  Plaintiff 
1525  Spanish  dollars,  the  representations  of  Jones  (upon 
^r  in  respect  of  which  such  allowance  was  made)  were 
BOX  to  be  received  as  and  were  not,  evidence  binding 
OQ  the  Defendants,  and  the  same  ought  not  to  be  consi- 
dered as  evidence  to  substantiate  the  remaining  portion 
^f  the  Plaintifi^s  claim  in  respect  of  the  ^ices. 


ha 
as 

8f^ 


The  second  exception  is,  that  the  Master  ought  to 
^e  found  that  nothing  was  due  to  the  present  Plaintiff, 
S'epresentative  of  Sir  Robert  Farquhar^  in  respect  of 
and  other  articles  collected  by  Sir  Robert  Far- 
car  for  the  Defendants,  in  the  Dutch  settlement  in  the 
ree  mentioned. 

I  am 
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I  am  of  opinion,  that  the  fact  of  the  D 
having  allowed  to  the  Plaintiff  1325  Spanish  < 
which  he  had  not  made  out  bis  title  by  his  own 
and  vouchers,  after  he  had  seen  and  read  the 
of  Jones,  which  if  wholly  true  io  the  sense  a 
the  Phuntif^  would  have  shewn  the  Plaintiff's 
further  sum  of  4>771  Spanish  dollars,  is  not  a  i 
considering  the  statement  of  Jones  as  evident 
Etantiate  the  Plaintiff's  title  to  that  fiirther  sun 
Spanish  dollars. 

Taking  the  matter  in  the  most  favourable  vi< 
Plaintiff,  and  passing  oyer  the  serious  objectioi 
I  think  there  are,  to  that  view  of  the  case,  £ 
Farquhar  claimed  credit  for  more,  or  a  greatei 
spice  than  he  could  shew  that  he  bad  consig 
Jones  made  a  statement,  shewing  Farquhaj's 
ment  to  be  of  greater  value  than  he  himself  hat 
credit  for ;  and  in  these  circumstances,  there  be 
discrepancies  not  accounted  for,  the  Defends 
credit  to  Farquhar  for  the  full  amount  whicl 
claimed,  apparently  without  any  proof  whate' 
the  deficiency  of  1325  Spanish  dollars,  but  i 
probability,  which,  in  such  a  case  there  mi 
enough  be,  that  Farquhar  might  not  have  clain 
than  be  was  justly  entitled  to.  I  cannot  com 
payment  of  his  claim,  under  such  circumstanc 
evidence  that  he  was  entitled  to  more  than  he 
claimed,  and  I  am  of  opinion  that  the  first  ( 
must  be  allowed. 

Upon  the  second  exception,  it  remains  to 
dered  whether  there  is  any  evidence  in  supp< 
besides  that  on  which  the  Miister  hns  relied. 
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It  is  difficult,  if  not  impossible  to  come  to  any  satis- 
lactory  conclusion  as  to  the  real  facts  of  the  case. 
Proper  evidence  is  not  found,  and  the  whole  argument 
lias  been  founded  on  suppositions,  resting  for  their  sup- 
f>ort  only  on  statements  (not  in  the  form  of  evidence), 
^vrliich  have  been,  from  time  to  time  made.  (His  Lord- 
ship here  minutely  examined  the  facts  and  evidence, 
end  concluded  as  follows) :  — 


1845. 


Farquhar 

V. 

The 
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Under  these  circumstances,  I  am  of  opinion  that  the 
Account  does  not  afford  any  evidence  to  establish  the 
Plaintiff's  claim ;  I  do  not  mean  to  say  that  the  case  is 
free  from  ambiguity,  there  is  scarcely  any  fact  in  the 
<rase  properly  established,  and  there  has,  1  think,  been  a 
nianifest  inclination,  on  the  part  of  the  Defendants,  to 
favour  the  Plaintiff's  claim  as  far  as  they  could ;  and 
^hey  have  thus  raised  some  doubts  against  themselves, 
but  the  onusprobandi  is  on  the  Plaintiff,  and  when  the 
is  brought  to  the  test,  and  when  it  is  asked,  as  it  ought 
be,  what  proof  has  the  Plaintiff  adduced  of  his  claim, 
^ftie  answer  is  none  whatever;  there  is  no  proof;  and 
'^irther,  when  it  is  asked,  as  in  many  cases  it  justly 
be,  what  excuse  has  he  for  not  producing  proofs, 
aid  what  are  the  presumptions  in  his  favour,  the  an- 
«ver  again  is  none.  The  Plaintiff's  case  might,  no 
«ubt,  be  supported  by  presumptions,  if  there  were  any 
undation  for  presumption.  There  has  been  a  great 
?al  of  discussion  about  his  claim,  many  papers  written 
on  it,  and  some  opinions  in  his  favour,  but  no  evi- 
nce ;  and  for  these  reasons  I  allow  the  second  excep- 
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March  17. 
April  10. 

In  equity 
the  client  in 
prosecuting 
the  common 
order  for  tax- 
ation may 
object,  on  the 
ground  of 
want  of  re- 
tainer, to  any 
items  of  the 
bill,  except 
those  as  to 
which  he  has 
admitted  the 
retainer  by  his 
petition.    The 
practice  is  di& 
ferent  at  law. 
A  party  ap- 
plying for  a 
special  order 
for  taxation, 
in  a  case  in 
which  he 
might  haye 
obtained  the 
common 
order,  must 
pay  the  costs 
though  he 
succeeds. 


In  re  BRACEY. 

TN  this  case,  the  petitioners  were  the  executors  of 
■*•  William  Meyrick  deceased,  who,  in  his  lifetime,  em- 
ployed Mr.  Bracey  as  his  solicitor. 

Since  Mr.  MeyricVs  death,  Mr.  Bracey^  in  December 
1844,  delivered  to  his  executors  a  bill  of  costs  amount- 
ing in  the  whole  to  the  sum  of  393/.  Is. 

« 

This  was  a  special  petition  presented  for  the  purpose 
of  obtaining  an  order  to  have  that  bill  taxed,  and  that 
the  Master  might  be  authorized  to  distinguish  the  items, 
which  the  petitioners,  as  executors,  were  liable  to  pay. 

The  bill  consisted  of  four  distinct  classes  of  items, 
and  in  respect  of  such  classes,  the  bill  was  divided 
into  four  distinct  parts,  which  were  distinguished  as 
follows :  — 


General  bill  of  costs 
PlaintiiF's  costs  in  suit 
Defendant  Meyiick^s  ditto 
Defendant  Otwai/s  ditto 

£ 

-  37 

-  171 
127 

-  57 

s, 

1 

17 
3 

4 

d. 

7 
9 
4 
4 

£393 

7 

0 

The  petitioners  admitted,  that  they  were  liable  to  pay 
the  bills  which  were  incurred  upon  the  retainer  of  Mr. 
Meyrick ;  but  they  did  not  admit  their  liability  to  pay 
the  costs  of  the  suit,  which  were  incurred  on  the  behalf 
of  the  Plaintiff  and  of  the  Defendant  Otway. 


The 
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The  solicitor,  Mn  Bracey,  had  commenced  an  action        1845* 

for  the  recovery  of  his  whole  bill,  and  he  alleged,  that  ^^^^'^'^ 

he  could  prove  the  liability  of  Mr.  Meyrick  to  pay  the  Bracby. 
costs  of  the  Plaintiff  and  of  the  Defendant  Otway. 

Under  these  circumstances,  the  only  question,  on 
the  hearing  of  the  petition,  was,  whether  the  Taxing 
Master  to  whom  the  bill  might  be  referred,  would  take 
into  his  consideration  the  question  of  liability  or  re- 
tainer. 

Mr.  Kindersley  and  Mr.  Wright^  in  support  of  the 
petition.  It  was  necessary  to  present  a  special  petition, 
in  order  to  obtain  the  special  directions  of  the  Court, 
otherwise  the  Taxing  Master  would  have  no  jurisdic- 
tion to  entertain  any  question  of  retainer,  especially 
after  action  brought.  A  common  order  would  not  have 
enabled  the  Taxing  Master  to  enter  into  the  question  of 
the  solicitor's  retainer.  They  cited  Evans  v.  Taylor  (a), 
Jones  V.  Roberts  (i),  Heald  v.  Heald  (c),  WiUiams  v.  jSTi- 
cholas  {d)j  Malchette  v,  Parkes.  {e) 

Mr.  Ttamer^  contrd*  A  special  petition  was  quite  un- 
necessary. It  has  always  been  the  practice  in  equity, 
under  the  ordinary  reference  for  taxation,  to  determine 
questions  of  liability  and  retainer  as  to  any  items  of  the 
bill  carried  in.  The  petitioners  ought  to  have  obtained 
an  order  of  course  for  the  taxation,  in  the  common 
and  ordinary  way.  The  existence  of  an  action  does 
not  affect  the  jurisdiction. 

TTie  Master  of  the  Rolls  said  he  would  make  in- 
quiries on  the  point. 

The 

(fl)  S  Dovjl.  P.  C.  549.  (J)  1  DoW.  P.  C,{,N.  S.)  840. 

(b)  Ibid.  656.  (e)  Ibid.  924. 


(c)  Ibid.  165. 
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1845.  The  Master  of  the  Rolls. 

In  re  The  only  question  on  the  hearing  of  the  petition  was, 

whether  the  Taxing  Master  to  whom  the  bill  might  be 
referred,  would  take  into  his  consideration  the  question 
of  liability  or  retainer,  and  upon  application  to  the  Tax- 
ing Masters,  they  have  certified  to  me,  that  according 
to  the  practice  of  the  Court,  the  party  prosecuting  the 
common  order  for  taxation,  may  object,  on  the  ground 
of  want  of  retainer,  to  any  items  of  the  bill,  except 
those  for  which  he  has  admitted  the  retainer  by  bis 
petition  (a),  and  this,  notwithstanding  an  action  at  law 
may  have  been  brought  for  the  recovery  of  the  bill. 

This  is  in  conformity  with  the  opinion  of  Lord  Eldon 
as  stated  in  the  case  of  Rigbj/  v.  Edwards,  reported  in 
Beames  on  Costs,  {b) 

The  practice  seems  to  be  otherwise  at  law.  The 
Master  at  law  has  no  power  to  examine  witnesses^  and 
there  is  a  provision  in  the  act  (c),  that  when  the  tax- 
ation is  at  law,  judgment  is  to  be  entered  up,  unless  the 
retainer  be  disputed ;  whereas,  where  the  taxation  is 
in  equity,  payment  is  to  be  enforced  according  to  the 
course  of  the  Court,  and  nothing  is  said  about  disputed 
retainer. 

It  being  the  practice  to  have  questions  of  disputed 
retainer  considered  by  the  Taxing  Master,  justice  to 
both  parties  may  be  done  on  the  reference;  which  must, 
accordingly,  be  made  in  the  usual  form. 

The  petitioner  must  pay  the  costs  of  the  petition. 

(a)  See  In  reSpritigall,  ante,         {b)  Page  382.  (1st  edit)  and 
p.  65,,  and  1  Smithes  Pr.  93.  25S.  (2d  edit.) 

(c)  Sect.  43. 


Note.  —  See  JViggins  v.  Peppin,  2  Beavan,  p.  408.  note  (a\  and 
Clayton  T.  Meadows^  2  Hare,  26. 
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CHAMEAU  V.  RILEY.  ^P^  ^^' 


THE  parties  to  this  suit  (some  of  whom  were  married  Compromiie 
.  .      of  suit  by 

women  domiciled  in  France)^  agreed  to  compromise  married 

the  suit.  ^?°1®."  ^^^'' 

ciled  in 

France^  sane- 
Mr.  Llat/d  now  applied  for  an   order  to  carry  the  reference\o"' 
compromise  into  execution.     He  produced  evidence  of  the  Master,  on 
certain  acts  of  the  married  women  taken  before  a  notary  ibey  had  con- 
in  France^  and  which  were  proved  to  be,  by  the  law  of  purred  in  no- 

France^  binding  on  the  married  women.  which»  bv  the 

law  of  France, 
were  binding 

THe  Master  of  the  Rolls.  on  them,  and 

that  the  sub- 
If  the  subject  of  the  suit  be  merely  personal  estate,  J^'  matter 
you  may  take  the  order.  tonalty. 
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^%ril\V/    ITie  ATTORNEY-GENERAL  i;.  The  CORPORA- 
TION of  LONDON. 


The  whole 
equity  juris- 
diction of  the 
Court  of  £x- 
chec^uer,  in- 
cluding that 
relating  to  the 
revenue,  was 
transferred  to 
this  Court  by 
the  5  Vict. 
c.  5. 1.  1. 

The  crown 
might,  before 
the  aboli- 
tion of  the 
Equity  Ex- 
chequer, have 
proceeded  on 
the  Equity 
side  in  respect 
of  a  legal  right, 
and  may  now 
proceed  in  the 
same  way  in 
Chancery, 


rilHIS  was  an  information  filed  ex  officio  by  Her  Ma- 
-""  jesty's  Attorney-General,  against  the  corporation 
of  Londoriy  William  Cubittj  Sir  Thomas  Turtorij  John 
Oliver  Hanson,  William  George  Prescott,  Sir  Courtenay 
Boyle,  John  Peter  Rasch,  and  John  Cornelius  Park. 

The  information  stated  to  the  effect  following:  —  that 
by  the  royal  prerogative,  the  ground  and  soil  of  the 
coasts  and  shores  of  the  sea  round  this  kingdom,  and  the 
ground  and  soil  of  every  port,  haven,  and  arm  of  the  sea, 
creek,  pool,  and  navigable  river  thereof,  into  which  the 
sea  ebbs  and  flows,  and  also  the  shore  lying  between 
high  water  mark  and  low  water  mark,  at  ordinary  tides, 
belong  to  Her  Majesty ;  and  Her  Majesty  has  a  right  of 
empire  or  government  over  the  navigable  rivers  of  this 
kingdom.  That  Her  Majesty  and  her  progenitors, 
time  out  of  mind,  is  and  have  been  seized,  in  right  of 
the  Crown  of  England,  of  and  in  the  port  and  haven  of 
London,  and  of  the  river  Thames,  the  same  being  an 
arm  of  the  sea  into  which  the  sea  has  always  flowed 
and  reflowed ;  and  that  the  same  river  is  also,  and, 
from  time  immemorial,  has  been,  an  ancient  royal  and 
navigable  river  and  king's  highway,  for  all  persons, 
with  their  ships,  vessels,  boats,  and  crafts,  to  pass,  re- 
pass, and  navigate  at  their  free  will  and  pleasure,  and 
to  moor  their  vessels  in  convenient  parts  of  the  river, 
not  impeding  the  navigation.  The  information,  having 
thus  stated  the  right  of  Her  Majesty,  alleged,  that  the 
mayor  or  the  corporatwn  of  the  city  of  London  had,  for 
a  very  long  period,  either   by  prescription  or  under 

some 
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some  grant  from  the  Crown,  held  and  exercised  the        184<5. 
office  of  bailiff  or  conservator  of  the  river  Thames^  the     ^^^^^ 
office  being  exercised  by  the  mayor  for  the  time  being,     Attorney- 
or  his  sufficient  deputies,  from  time  to  time  for  ever,  in,  ^^ 

upon,  or  about  the  same  water  of  the  Thames  ;  (that  is         The 
to  say,)   from  a   short  distance  above  the  bridge  of    of  London* 
Siaines  to  the  bridge  of  London^  and  from  thence  to  a 
certaii)   place   called    Yealand^   otherwise   Yentleat  or 
Yantleetj  towards  the  sea,  and  in  the  port  of  London  ; 
and  that  the  duty  of  the  mayor,  bailiff,  or  conservator 
is,  to  see  to  the  navigation  of  the  river  Thames^  and  to 
prevent  the  erection  of  obstructions  and  nuisances  in  the 
river,  and  also  to  regulate  the  fishing  thereof.     And 
that  the  mayor  did  not,  in  virtue  of  such  office,  take, 
or  acquire  any  estate  or  interest,  in  the  ground  and  soil 
of  the  bed  or  shores  between  high  and  low  water  mark, 
but  that  the  corporation  have  of  late  claimed,  and  now 
claim  to  be  entitled,  not  only  to  exercise,  by  the  mayor 
or  his  sufficient  deputies,  the  office  of  bailiff  or  con- 
servator of  the  river  Thames^  but  have  also  claimed, 
and  now  claim  to  be  seized  of,  or  otherwise  well  entitled 
to,  the  freehold  of  the  ground,  bed,  or  soil  of  the  river, 
and  of  the  shores  thereof  between  high  and  low  water 
mark,  within  the  same  limits,  in  which  the  mayor  ex- 
ercises the   office  of  bailiff  or  conservator,  and  have 
assumed  to  exercise  such  acts  of  ownership  over  the 
soil,   as  are  beyond  the  power  and  authority  of  the 
bailiff  and  conservator,  and  such  as   imply  that  the 
mayor,  commonalty,  and  citizens  are,  or  claim  to  be 
seized  of  the  freehold  of  the  ground  and  soil  of  the 
river  between  high  and  low  water  marks,  and  they  have 
lately  taken  upon  themselves  to  make  grants  to  parties 
possessed  of  wharves  or  lands  on  the  banks  of  the  river, 
or  to  such  other  persons  as  they  think  fit,  giving  them 
license  to  embank  the  strand  and  soil  of  the  river,  and 
build  thereon,  between  high  and  low  water  mark. 

T  4  The 
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The 
Attorney- 
General 
«• 

The 
Corporatiou 
of  London. 


The  information  then  stated,  in  particular,  that  by 
an  indenture  dated  the  Sd  day  of  May  1843,  and  made 
between  the  corporation  of  the  one  part,  and  WiUiam 
Cvbitt  of  the  other  part,  the  corporation,  for  a  consider- 
ation, granted  to  WiUiam  CfiMtt  a  license  to  embank  so 
much  of  the  strand  or  soil  of  the  river  as  lies  between 
the  high  and  low  water  mark  of  the  river,  situate  on  the 
north  side  of  the  river  and  in  front  of  foreground  .in  the 
Isle  of  DogSj  then  in  the  occupation  of  Cubillj  and  that 
Cubiti  was  preparing  to  execute  the  embankment,  ac- 
cording to  the  terms  of  the  indenture.  And  that,  by 
an  indenture  dated  the  20th  day  of  jipril  1843,  and 
made  between  the  corporation  of  the  one  part,  and  Sir 
Thomas  Turlon^  John  Oliver  Hanson^  WiUiam  George 
Prescottj  Sir  Courtenay  Boyle^  and  John  Peter  Basch, 
of  the  other  part,  the  corporation,  for  the  consideration 
therein  mentioned,  granted  to  Sir  Thomas  Turton  and 
the  other  persons  named  of  the  second  part,  a  licence 
to  embank  so  much  of  the  strand  or  soil  of  the  river  as 
lies  between  the  high  and  low  water  mark  thereof,  on 
the  west  side  of  the  river  in  front  of  DuframVs  Wharf 
in  Rotherhithey  then  in  the  possession  of  the  said  parties. 
And  that  the  same  parties  to  whom  the  licence  had 
been  granted  had  ah'eady  commenced  the  erection  of 
the  embankment,  upon  the  ground  or  soil  of  the  river 
between  high  and  low  water  mark,  and  threatened  to 
complete  the  same. 


The  information  alleged  that  such  embankment  would 
be  detrimental  to  the  river  Thames^  and  a  nuisance  and 
injury  to  Her  Majesty's  subjects  navigating  the  same, 
inasmuch  as  it  will  not  only  narrow  the  water  way,  and 
incommode  the  navigation  of  the  river,  but  will  also 
produce  an  eddy,  at  each  end  of  ,the  embankment,  and 
an  increased  deposit  of  mud,  in  tliose  parts  of  the  river 
below  the  locality  of  the  embankment,  by  excluding  a 

quantity 
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quantity  of  tidal  water,  essential  to  the  scouring  or  pre-        1845. 
s^rvation  of  the  depth  of  the  river.  *^^h"^ 

Attornkt« 
The  information  then  stated,   that  by  an  indenture      General 
d^ated  the  16th  of  May  184S,  made  between  the  cor-  The 

poi^tion  of  the  one  part,  and  John  Cornelius  Park  of    ©f  Lon^n. 
thics  other  part,  the  corporation,  for  the  consideration 
tli^rein   mentioned,   granted   to   John  Cornelius  Park^ 
licr^nse  to  embank  so  much  of  the  strand  or  soil  of  the 
ri^^/'cr  as  lies  between  the  high  and  low  water  marks 
tbc^reof,  situate  on  the  south  side  of  the  river,  in  front 
or     a  piece  of  arable  land  belonging  to  John  Cornelius 
P^a^^-k  in  the  parish  of  Dattersea  ;  and  that  the  said  John 
Cc^^^elius  Park  was   proceeding  to  execute  such  em- 
bai:iktnent;  and  that  the  same  will  be  very  detrimental 
to    t^he  river  Thames^  and  a  nuisance  and  injury  to  Her 
M^esty's  subjects  navigating  the  same,  inasmuch  as  it 
will  create  eddies,  and  cause  a  deposit  of  mud  at  each 
^d  of  it,  and  will  also  be  injurious  to  the  river  below 

• 

Its  locality,  by  excluding  a  portion  of  the  tidal  water 
^^quisite  for  the  scour  of  the  river,  and  will  also,  by 
projecting  into  the  river  and  thereby  diminishing  the 
Waterway,  prevent  a  line  of  embankment  on  the  Mid" 
^^sex  side,  which  might  be  made  for  the  public  benefit. 

I^he  information  then  alleged  that  other  licences  had 

^^eri  granted  for  other  considerations :  that  the  Defend- 

^nts    had   been  requested,  but  had    refused  to   desist 

■*"^ni  their  proceedings;  and  it  then  charged,  that  no 

charter  or  letters  patent,  given  or  granted  by  any  of 

"^r  Majesty's  predecessors,  contain  any  grant  of  the 

^^il  or  bed  of  the  river,  or  of  the  shores  thereof  between 

*^^K1i  and  low  water  mark  to  the  corporation  of  London  ; 

^^d   that  in  no  charter  granted  to  the  city  of  London^ 

^^d  any  immemorial  right  of  the  corporation  to  the 

^^nership  of  the  soil,  bed,  or  shores,  as  arising  from 

any 
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any   previous  grant,  been   recognised  and    confirmed. 
That  a  charter,   dated   in    the   twenty-third   year   of 
King  Henry  VI.  was  of  no  force  and  eflFect  to  pass  to  the 
corporation  the  soil,  bed,  and  shores  of  the  river,  and 
that  if  the  language  of  the  charter  were  sufficient  for 
that  purpose,  the  same  charter  has  been  subsequently 
revoked  or  annulled.     That  no  sufficient  acts  of  owner- 
ship could  be  shewn  as  evidence  that  the  pretended  right 
of  the  corporation  to  the  soil  and  bed  of  the  river  was 
founded  on  immemorial  usage ;  and  further,  that  it  ap- 
pears, by  divers  acts  of  parliament  and  other  matters  of 
record  and  otherwise,  that  the  ground  and  soil  of  the 
river  Thames  has  always  remained  vested  in  the  Crown. 
It  was  then  charged,  that  the  mayor,  commonalty,  and 
citizens  of  London  have  no  power  or  authority,  either 
themselves   to   build  up  or  embank,  or  to  enable  or 
permit  others  to  build  upon  or  embank  the  soil,  bed,  or 
shores  of  the  river,  even  for  the  purpose  of  improve- 
ment, without  the  pepmission  or  consent  of  Her  Ma- 
jesty ;    and  that   if  the  projected  embankments  would 
obstruct  the  navigation  of  the  river,  it  is  the  duty  of  the 
mayor  to  prevent  their  being  made;  but  that  if  the 
embankments  would  not  in  any  way,  obstruct  the  navi- 
gation of  the  river,  and  the  mayor  should  therefore 
grant  permission,  as  bailiff  or  conservator,  for  the  same 
to  be  erected,  he  is  not  entitled  to  accept  any  pecuniary 
consideration,  in  the  nature  of  a  fine  or  rent  for  grant- 
ing such  permission.     And  that,  even  if  the  soil  and 
bed  of  the  river  Thames  and  the  shores  thereof  between 
high    and  low  water  marks  had  been  granted  to  the 
corporation,  yet  that  (inasmuch  as  the  embankments  at 
Rotherhithe  and  Battersea  are  a  common  nuisance,  and 
tend  to  the  injury  of  the  navigable  river,  and  to  the 
hurt  and  damage  of  Her  Majesty's  subjects  navigating 
the  same),  such  ownership  of  the  soil  and    bed  and 
shores  of  the  said  river,  as  is  claimed  by  the  corpora- 
tion 
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tioxl  under  such  grants  or  charters  as  are  pretended, 
would  not  extend  to  authorise  the  making  or  granting 
licences  to  make  such  embankments,  or  to  protect  the 
sanne  from  being  abated  or  removed. 

*Ilie  information  prayed  that  the  rights  of  Her  Majesty 
ancl  the  corporation,  respectively,  in  the  matters  in  the 
information  mentioned,  might  be  ascertained  and  declared 
by  tbe  decree  of  this  Court ;  and,  if  necessary,  that  issues 
at  law  might  be  tried,  for  the  purpose  of  ascertaining 
and  determining  such  rights  under  the  direction  of  this 
Court.     And  that  until  such  rights  shall  be  ascertained, 
the  Defendant  Cubitt  might  be  restrained  from  making 
the  embankment  in  the  information  mentioned.     And  if 
it  should  appear  that  the  corporation  had  no  good  title 
to  the  soil  of  the  bed  of  the  river,  and  of  the  shores 
between  high  and  low  water  mark,  then,  that  the  grants 
in  the  information  mentioned  might  be  declared  null  and 
void,  and  the  Defendant  Cubitt  perpetually  restrained 
ifoin  making  his  embankment ;  and  that  the  other  De- 
fendants may  be  also  restrained  from  making  certain 
^bankments ;  and  that  so  much  of  such  embankments 
^  might  already  have  been  executed,  might  be  abated 
and  removed ;  and  th^t  an  account  might  be  taken  of 
the  fines,  rents,  issues,  and  profits  arising  from  granting 
the  licences  in  the  information  mentioned ;  and  that  the 
^^ration  might  be  decreed  to  pay  the  amount  thereof 
^  Her  Majesty,  after  all  just  allowances ;  and  that  the 
'^ht  to  the  freehold  and  inheritance,  of  and  in  the 
S^ound  and  soil  of  the  river  Thames^  and  of  the  shores 
thereof  between  high  and  low  water  mark  might  be 
"ccreed  in  'and  to  Her  Majesty,  to  the  end  that  multi- 
plicity of  suits  might  be  avoided,  and  the  claims  of  the 
^^eral  Defendants,  and  the  numerous  parties  claiming 
^nder  such  and  the  like  grants  from  the  corporation, 
Blight  be  examined  and  determined,  and  that  such  re- 
lief 
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lief  might  be  given,  in  the  premises,  as  is  agreeable 
equity  and  good  conscience. 


To  this  information,  which  contained  the  usual  clai 
to  discovery  and  prayed  to  the  effect  before  mentioned 
the  Defendants,  the  Corporation  of  London^  put  in  i 
demurrer  and  answer. 


The  answer^  in  effect,  denied  that  any  of  the  em 
bankments  was  a  common  nuisance,  or  in  any  way  tend 
to  the  injury  of  the  river,  or  to  the  hurt  or  damage 
Her  Majesty's  subjects  navigating  the  same ;    and 
much  of  the  information  as  was  not  founded  on  sucl 
alleged  injury,  hurt,  or  damage  was  demurred  to,  f< 
want  of  equity. 


Mr.  Bethell  and  Mr.  Randell  in  support  of  the 
murrer.      This   information  seeks,  first,  to   have  th^^ 
rights  of  the  Crown  and  the  Corporation  to  the  soil  o 
tlie  bed  of  the  river  Thames^  and  of  the  shores  betweenr^ 
high  and  low  water  mark  declared,  and  secondly,  to^ 
remove  the  public  nuisance  or  obstruction  to  the  navi^" 
gation,   alleged    to   be  created   by   the    embankments 
stated  in  the  information.     The  second  object  is  quite 
unconnected  with  the  question  of  title  to  the  soil,  for 
whether  it  belongs  to  the  Crown  or  to  a  subject,  the 
nuisance  is  liable  to  be  abated.     The  Defendants  have, 
therefore,  answered    that   part  relating  to  the  public 
nuisance,  and  have  demurred  to  the  rest  of  the  inform- 
ation. 


The  question  of  the  right  to  the  soil  is  a  pure  ques- 
tion of  law,  which  this  Court  has  no  jurisdiction  to  de- 
termine, and  if  this  were  a  bill  filed  by  an  individual 
for  such  a  purpose,  it  would  be  a  mere  ejectment  bill 
stating  no  impediment  to  prevent  a  determination  at 

law. 
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\aw9  and  to  which  a  demurrer  would  lie.  (a)     The  point 
therefore  is,  whether  the  Crown,  by  its   prerogative, 
has  the  right  to  bring  a  question  of  pure  law  for  the 
determination  of  the  Court  of  Chancery,  which  has  no 
jurisdiction  to  determine  the  legal  right  to  freehold. 
The  case  which  will  be  relied  on  is  that  of  the  Attorney- 
Geoeral  to  the  Prince  of  Wales  v*  St.  Aubi/n  (i),  in  which 
it  was  decided  that  the  Prince  of  Wales  might,  by  his 
Attorney-General,  file  a  bill  in  the  equity  side  of  the 
Exchequer,  for   the  recovery  of  lands   parcel   of  the 
Dutchy  of  CorrvooaU.     In  that  case,  the  point  whether 
Ae  King  could  sue  for  a  mere  legal  right  on  the  equity 
side  of  the  Exchequer  was  fully  discussed  and  con- 
sidered, and  the  Court  were  divided.     Baron  Wood  in  a 
■Host  elaborate  judgment  held  that  the  Crown  had  no 
SQch  right,  the  Chief  Baron  MacdonaldviBsot  2l  different 
opinion,   and  Baron    Graharoj  the  third   Baron    pre- 
^ut,  decided  on  different  grounds,  namely,  that  the 
^^&se  made  by  the  information  was  one  of  confusion  of 
^^oundaries,  in  which  case  the  Court,  confessedly,  had 
Jurisdiction. 
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During  the  argument.  Baron  Wood  observed  (c), 
Where  there  are  legal  rights,  there  is  no  occasion  to 
^^ome  into  a  Court  of  Equity,  the  Courts  of  Common 
t-«iw  can  give  relief.  My  idea  is,  that  the  proper  in- 
^<>s-mation,  is  an  information  of  intrusion  at  common  law, 
^v^d  that  the  persons  in  possession  have  a  right  to  retain 
^I^«  possession,  till  the  title  of  the  Crown  is  found.  If 
^^^^<  Crown  can  come  here,  and,  by  filing  a  bill  of  this 
'^^nd,  compel  a  person  to  disclose  his  title,  there  will 
t^^  an  end  of  the  benefit  of  the  statute  of  Jamesj  and  the 
bject  will  be  deprived  of  his  trial  by  jury."  And  in 
^iQg  judgment,  after  stating  that  the  rights  and  claims 

were 


f«^^  See  Crow  ▼.7yrtf//,3i1ffli. 


{b)  Wighiwick^  167. 
{c)  Page  180. 
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were  mere  legal  rights  and  claims,  Baron  Wood  pro- 
ceeded to  examine  the  authorities,  and  states  (a),  there 
had  not  been  one  single  information  produced  oi 
quoted,  in  the  least  resembling  the  case  then  before  the 
Court.  He  says  (i): — ^SSave  in  this  case  of  nuisance 
and  purpresiurej  and  in  the  cases  of  prerogative  mills, 
(which  stand  upon  a  very  different  principle  from  this,] 
I  hold  that  the  King's  Attorney-General  has  no  right  to 
file  his  bill  on  the  equity  side  of  this  Court  but  for 
matters  of  equity ;  that  if  the  King's  right  is  a  legal 
right,  and  a  wrongful  intrusion  is  made  upon  the  right, 
the  Attorney-General  must  prosecute  for  him  on*  the 
law  side  of  the  Court,  by  information  of  intrusion!  in 
which  case  the  subject  is  entitled  to  the  benefit  of  the 
statute  of  the  21st  James  the  1st"  He  afterwards  ob- 
serves (r),  *^  The  constitution  has  prescribed  spedfic 
modes  to  be  pursued  by  the  Crown,  -before  the  subject 
.can  be  disseised,  or  put  out  of  his  lands  or  tenements, 
in  all  which,  the  subject  has  a  right  to  a  trial  by  jury,  as 
matter  of  right,  and  not  as  favour  of  the  Court  in  the 
shape  of  an  issue,"  the  modes  being,  by  inquisition,  scire 
Jaciasy  quo  ivmraiUo^  and  by  information  of  intrusion,  all 
of  which  are  tried  by  jury :  and  he  adds  [d\  "  If  you  can 
supersede  all  these  modes,  by  reviving  this  proceeding 
by  English  bill,  if  you  can  substitute  deposition,  instead 
of  trial  by  jury,  if  you  can  make  men  set  out  their  titles 
upon  oath,  and  wring  their  deeds  from  them  for  your 
inspection,  all  those  safeguards  which  our  forefathers 
have  been,  at  all  times,  so  anxious  to  obtain  and 
preserve,  and  which  are  so  essential  to  the  security  of 
the  subject,  will  be  broken  down  and  destroyed."  In  a 
subsequent  part  of  his  judgment  {e\  he  observes,  "  I 
think  I  have  shewn  that  the  Prince  of  Wales,  if  he  is  to 
stand  in  the  same  situation  as  the  king,  must  resort  to 

the 

(a)  Page  188.  (rf)  Page  216. 

(6)  Page  212.  (e)  Page  218. 

(c)  Page  215. 
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the  common  law  remedy  by  inrormation  of  intrusion  to 
Tecx>ver  a  legal  right ;  and  not  to  a  Court  of  Equity.^     At 
the  end  of  his  judgment  he  says  (a) :  — *^  Before  I  conclude, 
I  cannot  forbear  saying,  that  I  think  this  proceeding 
most  alarming,  indeed,  to  a  very  large  part  of  the  pro- 
prietors of  the  landed  property  of  this  country.     If  a 
lessee  under  the  Dutchy  of  Convccallf  or  a  lessee  under 
the  Crown,  can  come  to  this  Court,  without  having  es- 
tablished any  title  at  law,  and  enforce  a  production  of 
hXky  man's  deeds  and  writings,  for  his  inspection,  upon 
a.  suggestion  that  he  is  an  intruder  upon  the  Dutchy  or 
the  Crown,  and  can  have  a  decree  upon  depositions 
vitJiout  any   trial   by  jury,  a  most  dangerous  wound 
would  be   given  to  the  stability  and  security  of  the 
landed  property  of  the  kingdom;"  and  again  (b\  *Uhis 
proceeding  appears  to  me,  I  must  say,  to  be  an  attempt 
to.  introduce  an  unconstitutional  inquisition  to  pry  into 
nieo's  titles;  and  to  withdraw  from  the  cognizance  of 
^he  common  law,  and  the  trials  by  jury,  that,  which 
^ely  belongs  to  those  tribunals  by  the  fundamental 
principles  of  our  constitution ;  and  are  a  few  straggling 
precedents,  (if  they  were  more  to  the  point,  than  those 
Cited  from  the  arbitrary  reigns  of  James  the  1st  and 
^^^rles  the  1st,)  sufficient  to  warrant  such  a  violation  of 
"le  constitutional  rights  of  the  subject?"      He  con- 
cluc]es(c),  **  I  am  most  clearly  of  opinion  this  is  a  mere 
^^gal  right,  and  the  subject  of  an  ejectment,  or  some 
^^^Hirse  of  legal  proceeding,  and,  therefore,  I  think  the 
^euiurrer  ought  to  be  allowed.'* 
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Saron  Graham^  on  the  merits  of  the  demurrer,  came 

^  a  different  conclusion,  but  on  entirely  other  grounds, 

^^vnely,  on  its  being  a  case  of  confusion  of  boundaries, 

^^d  that  the  information  did  ^'  state  matters  and  did 

ask 
(a)  Page  222.  (c)  Page  224. 

{b)  Page  22.7. 
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ask  relief  which,  according  to  liis  view  of  die  case,  was 
out  of  the  reach  of  a  court  of  law  to  give.*  He  did 
not^  in  the  least,  disagree  with  Baron  Wbodf  on  the  oon- 
trary,  he  observes  (a),  —  **  I  am  very  much  disposed  to 
admit  that  in  order  to  entitle  the  Crown  to  come  to  this 
Court,  the  King  must  shew  a  case,  for  which  he  cannot, 
at  least,  have  an  adequate  remedy  at  law:  I  do  not 
mean  to  say,  that  in  every  case  the  Crown  can  come 
into  this  Court  for  an  information  against  a  subject, 
but  I  say,  when  the  case  is  of  that  nature,  that  no  court 
of  law  can  give  the  relief  which  is  required,  in  that 
case,  the  Crown  has  to  this  day,  as  it  always  had,  th 
right  of  filing  an  information  in  the  nature  of  ain  EngUi 
bill  in  this  Court.  If,  indeed,  the  Crown  claims  a  per-^ 
fectly  well  known  honor,  manor,  or  estate,  and  another 
is  in  the  possession  of  that  particular  estate,  the  Kio^ 
must  sue  by  information  at  law ;  but  if  that  possessioK* 
has  been  acquired  by  encroachment,  by  the  destructior 
of  boundaries,  by  purprestures^  by  the  intermixtures 
lands,  &c.,  the  King  has  no  adequate  relief  at  law ;  an 
it  does  seem  to  me,  that  the  Crown  has  the  right 
coming  here,  in  truth,  upon  equitable  grounds,  so  far 
that,  without  a  discovery,  it  cannot  proceed  a  step 
with  any  prospect  of  arriving  at  its  right." 


^ 


^% 


me 

n 
t 


The  Chief  Baron  Macdonald  differed  entirely  froi 
Baron  Woodj  relying  on  the  two  cases  of  Sutton  Pool 
which  the  point  passed  sub  silentio^  and  no  decision 
the  question  had  been  made,  and  which,  besides,  we: 
open  to  the  explanation  given  by  Mr.  Baron  Woodm 

Baron  Thomson  who  was  absent,  was  stated  to  ha 
concurred ;  but  whether  in  the  reasoning  of  the  Chi 
Baron  or  Baron  Grahaniy  does  not  appear.     In  efli 
therefore,  the  Court  was  equally  divided  on  the  poi 
now  under  discussion. 


In 


(a)  ragc231. 
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In  the  present  information,  no  case  of  confusion  of 

l>^>undarie8  is  suggested,  and  no  mention  is  made  of 

tlx^  apprehension  of  any  multiplicity  of  suits:  all  that 

Af^pears  relating  to  that  subject  is  to  be  found  in  the 

pv-^yer.     There  is  no  necessity  to  come  into  equity  on 

tlB^  ground  of  multiplicity  of  suits,  as  all  the  rights  of  the 

I>^fendants  flowing  from  the  Corporation,  they  may  all 

be  included  in  one  common  law  information  of  intrusion. 
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Secondly.  If  the  Crown  had  a  right  to  proceed  on  the 
equi^  side  of  the  Court  of  Exchequer  for  a  matter  like 
the  present,  still  it  never  had  or  claimed  such  a  right  in 
this  Court.  The  late  Act,  5  Vict,  c.  5.,  which  transferred 
the  equity  jurisdiction  to  this  Court,  did  not  transfer 
matters  of  this  nature  relating  to  the  Sovereign  and  his 
revenue,  first,  because  the  Crown  is  not  expressly  bound 
by  that  act,  for  <*  the  general  words  of  an  act  do  not 
bar  the  Kingof  any  prerogative,  estate,  right,  title,  or 
interest ;  '*  Magdalen  College  case  (a) ;  and,  secondly,  be- 
cause, by  the  words  of  the  first  section  (6),  the  equity 
jurisdiction  of  the  Exchequer  as  a  court  of  revenue  is 
purposely  omitted.     This  point  has  just  been  discussed 


(«)  1 1  Reports^  74  h. 

(^)  This  section  is  as  follows : 
*  ^^Hiereas  the  business  on  the 
P*«  aide  of  Her  Majest/s  Court 
^  Exchequer  at  Wesimhsier 
"•*  ^  late  years  greatly  in. 
^^'"••ed,  and  a  transfer  to  the 
^««^  of  Chancery  of  the  juris- 
®^Oii  of  the  said  Court  of  Ex- 
^^^l^aer  at  a  court  of  equity 
^f«.Ici  relieve  the  Judges  of  the 
***■  Court  of  Exchequer,  and 
^1^^^  otherwise  tend  to  promote 
7^  public  advantage;  be  it 
««'^fbre  enacted  by  the  Queen's 
"^  excellent  Majesty,  by  and 
^•^  the  advice  and  consent  of 

Vol.  VIII. 


m 


the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this 
present  parliament  assembled, 
and  by  the  authority  of  the  same, 
that  on  the  15th  day  of  0<v 
iober,  1841,  all  the  power,  au- 
thority, and  jurisdiction  of  Her 
Majesty's  Court  of  Exchequer 
at  Wettnnntier  as  a  court  of 
equity,  and  all  the  power,  au* 
thority,  and  jurisdiction,  which 
shall  have  been  conferred  on  or 
committed  to  the  said  Court  of 
Exchequer,  by  or  under  the 
special  authority  of  any  act  or 
acts  of  parliament,  (other  than 
such  power,  authority,  and  ju» 


u 
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in  the  Exchequer,  and  the  chief  and  two  other  Barons 
thought  that  that  Court  still  retained  its  equity  juris- 
diction in  cases  concerning  the  rights  of  the  Crown. 

Mr.  Turner  and  Mr.  Matde^  in  support  of  the  iofbrm- 
ation.  First,  this  demurrer  is  irregular  in  point  of  form. 
The  information  charges,  that  the  Defendants  have  in 
their  possession  documents  relating  to  the  matters  in 
question,  and  to  this  no  answer  has  been  given.  The 
demurrer,  therefore,  covers  too  much  and  must  be  over-' 
ruled. 


Secondly,  an  equitable  case  is  stated  upon  the  record. 
The  information  can  be  sustained  as  a  bill  of  peace  to 
prevent  a  multiplicity  of  suits,  for  *<  courts  of  equity  will 
prevent  multiplicity  of  suits ;  and  the  cases  in  which  it 
is  attempted,  and  the  means  use<l  for  that  purpose,  are 
various:  with  this  view,  where  one  general  legal  right 
is  claimed  against  several  distinct  persons,  a  bill  may  be 
brought  to  establish  the  right;"  Mai/or  of  York  v. 
Pilkington  (a\  Ewelme  Hospital  v.  Andover  (i),  Fahman 

v.  King 


risdiction  as  shall  then  be  pos- 
sessed by,  or  be  incident  to,  the 
said  Court  of  Exchequer  as  a 
court  of  law,  or  as  shall  then  be 
possessed  by  the  said  Court  of 
Exchequer  as  a  court  of  revenue, 
and  not  heretofore  exercised  or 
exercisable  by  the  same  court 
sitting  as  a  court  of  equity,) 
shall  be,  by  force  of  this  act, 
transferred  and  given  to  Her 
Majesty's  High  Court  of  Chan- 
cery, to  all  intents  and  purposes, 
in  as  full  and  ample  a  manner 
as  the  same  might  have  been 
exercised  by  the  said  Court  of 
Exchequer  if  this  act  had  not 
pussed;   and  the  same  power, 


authority,  and  jurisdiction  shall, 
so  far  as  respects  the  exercise 
tlicreof  by  the  said  Court  of  Ex- 
chequer, cease  and  determine  : 
Provided  always,  that  this  act 
shall  not  abridge,  lessen,  or  in 
any  wise  afiect  the  power,  au- 
thority, or  jurisdiction  of,  or  in- 
cident to,  the  said  Court  of 
Exchequer  as  a  court  of  law, 
or  the  power,  authority,  or  ju- 
risdiction of  the  same  court  as  a 
court  of  revenue,  not  heretofore 
exercised  or  exercisable  by  the 
same  court  sitting  as  a  court  of 
equity." 

(a)  1  Atk.  282. 

(A)  1  Vcmon,266. 
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King  (the  Mellon  Fishery  case)  (a)»  Lord  Tenham  y. 
Herbert.  (6)    Again,  the  corporation  of  London  are  stated 
be  the  bailifls  of  the  Crown^  and  in  that  character 
iqr  are  accountable  in  equity  to  the  Crown  (c) ;  Slon/s 
^^^Ejmiy  JurispnuUnce  {d)^  Boilers  Ab.  Prerogative  le  Boy^ 
Joa.  ly  3,  S,  4. ;  for  in  all  instances  in  which  an  action 
>r  an  account  was  sustainable  at  law,  a  suit  for  an  ac- 
^unt  will  lie;  1  Com.  Dig.  tit.  Account^  95. 
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rXhirdly,  the  Crown,  by  virtue  of  its  prerogative,  has 

*ight  to  come  into  equity  in  respect  of  the  matters  stated 

^is  information.     ^'  The  King  may  sue  in  what  court 

h^   pleases."  (e)    In  The  Atlorney^General  v.  The  Corpoi^ 

a^Mn  (fGaJbooay  (g),  where  a  similar  objection  was  raised, 

Sir  A.  Hart  said:*— *^  As  to  the  proper  course  being  at 

l^^^s  I  have  no  doubt  whatever  on  the  point.     It  is  the 

privilege  of  the  Attorney- General,  acting  on  behalf  of 

the  public,  to  come  into  this  Court  even  for  a  legal  de- 

''^anci.''     The  existence  of  the  jurisdiction  in  the  Ex- 

weq^er  was  settled  by  the  case  of  The  Attomey^General 

^*  ^^«  Aubyn^  and  there  have  been  other  cases  similar  to 

™^   present;  Attomey^Generalv.  Burridge  (A),  Attorney^ 

^^^^^ral  V.  Parmeter  (i),  Attorney-General  v.  Johnson  (i), 

^^€>rney^General  v.  Bichards.  (/) 


stiy,  the  whole  equity  jurisdiction  of  the  Exchequer 

transferred  to  this  Court  by  the  5  Vict,  c.  5.,  which 

all  equitable  jurisdiction,  and  all  jurisdiction 

1^    ->^ially  conferred  by  act  of  parliament  other  than  that 

^^^^essed  as  a  court  of  revenue.     Such  has  always  been 

^sidered  the  construction  of  the  act,  and  several  equity 

suits 
^«^)  Unreported,  before  Lord 
^^^aKtmin  1819. 
C^)  s  Atk.  48d. 
C^  Bedesdale,  145.  (4th  ed) 
^-^  Pi^568. 

)  4  Imd.  17.,  and  see  Ckiity^ 
'^srcg.  844. 

U  2 


(g)  }  Molloi/,  103, 
{h)  10  Price^  350. 
(i)  Ibid,  378. 
{k)  %  Wilton,  a  C.  87. 
(/)  2  AfuL  603. 
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suits  relating  to  revenue  have  been  transferred  to,  and 
been  decided  by,  this  Court,  (a) 

Mr.  Bethell,  in  reply,  referred  to  the  37th  Order  of 
August  1841  {b),  which  relaxed  the  rule  of  pleadings  as 
to  covering  too  little  or  too  much ;  and  also  to  Thorpe  v. 
Macauley  (c),  to  shew  that  the  Defendants  were  not 
bound  to  give  any  discovery  or  answer  as  to  books  and 
papers  in  respect  to  the  nuisance,  that  being  an  indict- 
able offence. 


Walsingham  v.  Baker  (rf),  Attomey^General  v.  Mico  {e\ 
Churchman  v.  Tunstal  (g).  The  King  v.  Countess  Dam.  of 
Arundel  (A),  Attorney-General  v.  Philpot  stated  by  Lord 
Hale  (f ),  were  also  cited  during  the  argument. 


April  17.  1^  Master  of  the  Rolls. 

There  may,  perhaps,  be  a  question  whether  the  mat- 
ter  of  the  information  is,  with  perfect  and  technical 
propriety,  divided  between  the  answer  and  demurrer, 
but,  in  the  view  which  I  take  of  the  case,  it  does  not  ap- 
pear to  me  to  be  necessary  to  decide  this.  I  assume  that 
the  demurrer  and  answer  are  regular,  for  the  purpose 
of  bringing  the  real  questions  between  the  Crown  and 
the  city  before  the  Court  for  determination. 

In  support  of  the  demurrer,  it  was  argued,  that,  as 
between  the  Crown  and  the  city  of  Londonj  the  right  to 
the  ground,  bed,  and  shores  of  the  river  Thames  is  a 
matter  which  ought  to  be  tried  in  a  court  of  law,  and 
ought  not  to  be  brought  into  a  court  of  equity.     It  is 

said, 


{a)  Atlomey^Generalx  Potter, 
5  Beavan,  164.  is  one  instance. 
(A)  Ordines  Can,  175. 
(c)  5  Mad,  210. 
((/)  Hard,  49. 


{c)  Hard,  137. 
{g)  Ihid.  162. 

[h)  Hob,  109.,  Bac,  Abr.  Pre- 
rogative, {F.  7.) 
(i)  See  1  HargravcU  Tr.  p.  15. 
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said,  that  the  matter  of  this  information,  excluding  all 
that  relates  to  the  alleged  nuisance,  which  is  denied  by 
the  answer,  would  not  have  been  a  proper  subject  of 
jurisdiction  on  the  equity  side  of  the  Court  of  Exchequer; 
but  if  that  should  seem  otherwise,  it  is  still  said  not  to 
be  a  proper  subject  of  the  jurisdiction  of  this  Court,  be- 
cause,  in  such  a  matter  as  this,  the  equity  jurisdiction  of 
the  Court  of  Exchequer  has  not  been  effectually  trans* 
ferred  to  this  Court  by  the  statute  5  VicL  c.  5.  5.  1. 
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By  that  statute,  it  is  enacted,  that  all  the  power,  au- 
thority, and  jurisdiction  of  Her  Majesty's  Court  of  Ex- 
chequer at  Westminster^  as  a  court  of  equity,  and  all 
ihe  power,  authority,  and  jurisdiction  which  shall  have 
1)een  conferred  on  or  committed  to  the  said  Court  of 
iUxchequer,  by  or  under  the  special  authority  of  any  act 
^>r  acts  of  parliament  (other  than  such  power,  authority, 
<^md  jurisdiction  as  shall  then  be  possessed  by,  or  inci- 
dent to,  the  said  Court  of  Exchequer  as  a  court  of  law, 
as  shall  then  be  possessed  by  the  said  Court  of  Exchequer 
a  court  of  revenue^  and  not  heretofore  exercised  or 
^s'xerciseable  by  the  same  Courts  sitting  as  a  Court  of 
^.^Bquiijfy)  shall  be  transferred,  &c.  to  Her  Majesty's 
.^Eligh  Court  of  Chancery  to  all  intents  and  purposes.  I 
^:.liink,  that  the  almost  unavoidable  construction  of  the 
^s.ct  makes  it  so  operate,  as  to  leave  to  the  Court  of 
I^Sxchequer  every  thing  that  was  not  exercised  or  exer- 
KrSseable  by  that  court  as  a  court  of  equity,  and  to 
^■raDsfer  to  the  Court  of  Chancery  all  that  was  exercised 
■r  exerciseable  by  the  Court  of  Exchequer  as  a  court 
C  equity. 

As  the  act  was  Rrst  framed,  and  as  it  passed  the 

[case  of  Lords  in  the  year  1840,  the  words  within  the 

l>areDthesis  were :  —  "  (other  than  such  power,  authority, 

a-vid  jurisdiction,  as  shall  then  be  possessed  by,  or  incident 

US  to. 
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to,  the  said  Court  of  Exchequer  as  a  court  of  bw  or  m 
a  court  of  revenue],"  and  if  these  words  bad  remained 

tr-  unaltered,  the  Court  of  Exchequer  would,  as  a  eoart  of 
revenue,  have  retained  an  equity  jurisdiction,  bnt  the 
other  words,  which  were  added  in  the  year  1841*  and 

,^,  which  are  found  in  the  act,  confine  the  jurisdiction 
excepted  from  the  operation  of  the  act,  to  that  juris- 
diction, which  was  not  exercised  or  exerdseable  by  tbe' 
same  Court  sitting  as  a  court  of  equity.  The  joris- 
dictionof  me  Court  of  Exchequer,  as  a  court  of  revenue, 
remains,  except  as  to  that  part  of  it  which  wu  exer- 
cised or  exerciseabie  by  the  same  Court  as  a  court  of 
equity.  I  confess  that  I  am  unable  to  construe  the  act 
BO  as  to  give  it  any  other  effect  or  operation.  If  tbis 
operation  is  difierent  from  the  intention,  or  productive 
of  inconvenience,  it  appears  to  me  that  the  legiaUturs 
alone  can  afford  a  remedy.  The  Courts  can  only  deal 
with  the  words  as  they  stand :  they  have  nothing  to  do 
with  the  objects  or  intentions  of  the  persons  by  whom  a 
statute  was  first  proposed  or  introduced  into  parliament; 
and  they  must  collect  the  objects  and  intentions  of  tbe 
legislature  from  the  words  of  the  statute,  and  tipon 
those  words,  in  the  present  case,  I  think,  that  if  tbe 
Court  of  Exchequer  silting  in  equity  had  jnrisdictioa, 
the  same  jurisdiction  is  now  vested  in  this  Court. 

If  (his  be  so,  the  real  question  in  the  case  is,  whether 
that  part  of  the  information  which  is  demurred  to  is 
such  as  would,  before  the  statute,  have  been  deemed  to 
be  within  the  jurisdiction  of  the  Court  of  Exchequer,  on 
the  equity  side  thereof. 

The  question  is  not,  whether  there  was  any  such 
jurisdiction  in  cases  between  subject  and  subject.  It 
may  be  admitted  that  there  was  not ;  but  in  the  case  of 
an  information  affecting  the  rights,  property,  and  re- 
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^weoue  of  the  Crown,  the  question  is,  whether  the  Couit 
^dF  Exchequer,  sitting  on  the  equity  side,  had  not  juris- 
^ictioo,  although  the  Crown  might  have  a  legal  remedy, 
^jr  have  been  entitled  to  maintain  an  information  at 
^:x>mmon   law   for   the   same   matters,  or  whether  the 
^rown,  having  a  remedy  by  legal  informat?bn,  might 
s3ot  also  have  a  remedy  by  information  in  equity,  ad- 
dressed to  a  Court,  having  jurisdiction  and  authority  to 
M:>rovide,  that  all  questions  of  legal  right  should  be  put 
i  mito  a  proper  train  of  legal  investigation  and  decision, 
^r  the  question  may  perhaps  be  put  thus,  whether,  in  a 
cause,  necessarily  or  properly  brought  in  the 
^^uTl  of  Exchequer,  as  a  court  of  revenue,  the  Crown 
^^  or  had  not  an  option  to  inform  the  Court,  either  on 
C,l3e  law  side  or  on  the  equity  side.     If  the  Crown  had 
^aadi  an  option,  I  am  of  opinion  that  it  was  not  extin- 
^caisbed  by  the  act  transferring  the  equity  jurisdiction 
XX>  this  Court.     It  cannot  indeed  be  exercised  in  the 
sAJme  way,  between  a  legal  and  equitable  side  of  the 
sAtne  court  of  revenue ;  but  it  appears  to  me  that  it  still 
remains,  and  has   to   be  exercised  between  the  l^al 
jurisdiction  of  the  Court  of  Exchequer,  as  a  court  of 
revenue,  and  the  jurisdiction  of  this  Court,  as  trans- 
leriCed  to  it  by  the  act,  in  consequence  of  its  having  been 
possessed  by  the  Court  of  Exchequer  and  exercised  by 
^^  same  Court  sitting  as  a  court  of  equity. 
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Upon  the  question,  whether  this  jurisdiction  was  ex- 
fiJ^cisecl  by  the  Court  of  Exchequer  sitting  as  a  court 
of  equity,  I  conceive  myself  to  be  bound  by  authority. 
-^■^r  the  case  of  The  Attorney-General  of  the  Prince 
of  H^ales  v.  Sir  John  St.  Aubyn  (a),  decided  against  the 
opinion,  and  the  learned  and  able,  though  somewhat 
^Wm,  argument,  of  Mr.  Baron  Wood^  which  was  so 
much  relied  on,  and  the  two  cases  of  Sutton  Pool^  which 


were 


(a)  Wigktwick,  167. 

U  4 
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were  there  commented  upoiiy  besides  other  authorities 
there  referred  to,  I  am  not  entitled,  upon  any  fancy  of 
my  own,  to  say,  that  the  Queen,  having  her  Court  of 
Exchequer  as  a  court  of^  revenue,  and,  at  the  same 
time,  a  court  both  of  law  and  of  equity,  had  not,  for 
matters  of  revenue,  a  right  to  sue  on  either  side  of  the 
Court.  Upon  the  authority  of  these  cases  and  some 
others  which  were  cited  in  argument,  and  which  I  have 
read,  I  am  of  opinion,  that,  for  the  matter  now  in  que»» 
tion,  her  Majesty  had  a  right  to  sue  on  the  equity  side 
of  the  Court  of  Exchequer,  and  the  equity  jurisdiction 
of  that  Court  being  transferred  to  this  Court,  I  think 
that  her  Majesty  has  now  a  right  to  sue  here. 


In  the  case  of  The  Attorney-General  of  the  Pnnce  of 
Wales  V.  Sir  John  St.  Aubyrty  Mr.  Baron  Graham  relied 
not  only  on  authority,  but  stated  some  reasons,  worthy 
of  consideration,  why,  in  such  cases,  the  Queen  ought 
to  have  a  right  to  inquire,  by  the  oath  of  the  party,  into 
his  adverse  title,  and  also  endeavoured  to  shew,  that, 
whether  distinctly  alleged  or  not,  there  must,  in  a  case 
like  the  present,  necessarily  be  a  confusion  of  boun- 
daries, which  would,  of  itself,  give  jurisdiction  to  a 
court  of  equity  ;  but  I  do  not  enter  into  these  consider- 
ations, being  satisfied  that  I  could  not  allow  this  de- 
murrer without  either  acting  in  contradiction  to  the 
cases  I  have  mentioned,  which  I  think  I  have  no  autho- 
rity to  do,  or  deciding  that  the  equity  jurisdiction, 
which  the  Court  of  Exchequer  had  in  this  matter,  has 
not  been  transferred  to  this  Court,  and  I  am  unable  to 
give  that  construction  to  the  words  of  the  act.  It  is, 
for  these  reasons,  that  I  think  that  the  demurrer  must 
be  over-ruled. 


Note.  —  In  Attorney-General  v.  Hullctt  [iSih  June  1846),  the 
Court  of  Exchequer  decided  that  the  equity  jurisdiction  of  that 
Court  in  respect  to  matters  of  revenue  was  btill  retained. 
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HARGRAVE  v.  HARGRAVE.  Feb.  so. 

nnHE  question  in  the  cause  depending  upon  the  le-  It  ii  an  esub- 
-■■    gitimacy  of  the  Plaintiff,  the  Court,  on  the  22d  of  li5flhel^\n 
mfub/  1844,  directed  an  issue  to  be  tried  at  the  sittings  itsueiidi- 
.^er  Michaelmas  term   in   the  Common    Pleas.     The  tried  at  a  cer- 

<^Bause  was  made  a  remanet  till  the  sittings  after  Hilat-y  ^"''?  V""^ 

°  ^    and,  by  the 

^Cerm,  but  was  appointed  to  be  tried  on  the  7th  oi  Fd).  default  of  one 

11845.     In  the  mean  time,  on  the  30th  of  January^  the  ^^^^""he' 

JX'laintiff's  solicitor  requested  the  Defendants*  solicitor  trial  is  not 

^o  consent  to  make  the  cause  a  remanet^  which  was  re-  ^^j"^  wifi^ 

#used.     The  Plaintiff's  solicitor  afterwards  stated  that  made  to  take 

wanted  the  trial  postponed,  in  consequence  of  the  confeuo.    But 

of  material  evidence ;  but  cave  no  explanation  under  par- 

• .  ticular  cur^ 

particulars.     This  not  having  been  assented  to,  the  cumstancet, 

I^laintiff 's  solicitor  withdrew  the  record.  ^^\  V^^^  ^'" 

not  be  ap- 
plied, as  where 
material  wit- 
nesses were 


It  was  moved,  on  behalf  of  the  Defendants,  that  the 


issue  miffht  be  taken  pro  confesso.  unable  to 

°  -I  .X  attend  at  the 


trial. 


Ic  now  appeared  that  there  were  two  material  wit- 
for  the  Plaintiff  who,  from  illness,   would  not 
'^^^ve  been  able  to  attend  the  trial  on  the  day  appointed. 

iMlr.  Kindersley  and  Mr.  R.  Perry^  in  support  of  the 

"■motion.      The    Plaintiff  having   neglected  to  try   the 

i^sue^  it  ought  to  be  taken  pro  confesso  against  him ; 

^'Otsinjrfie  v.  Barskaw.  (a)     He  had  no  right  to  withdraw 

"*^     record  without  leave  of  the  Court;   Bearblock  v. 

Vyler-.  (6)     The  Defendants  will  be  greatly  prejudiced 

by 

^«i  5  Myt,  Sr  Cr.  113.     And  (6)  1  Jac.  4"  W.  825. 

•^  ^cfauUm  V.  Toddy  5  Beav, 
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by  the  delay,  as  a  most  important  witness,  is  under 
orders  to  leave  this  country  for  India  in  Mat/y  and  they 
may  be  deprived  of  his  evidence. 

Mr.  Tttmer  and  Mr.  Kyle  for  the  PlaintifE  This  is 
not  like  the  case  of  CasbotJte  v.  BarshaWy  which  was  a 
case  of  a  new  trial,  in  which  ''  no  pretence  whatever 
was  assigned,  and  no  apology  made  for  not  having  gone 
to  trial,  according  to  the  order  of  the  Court,''  and  the 
Lord  Chancellor  *' considered  the  Plaintiff  as  having 
abandoned  the  issue."  Here  two  material  witnesses 
were  unavoidably  absent,  and  the  issue  could  not  be 
satisfactorily  tried. 

They  also  cited  Fowler^s  Pr.  (a). 

Mr.  Kindersley  in  reply.  The  Plaintiff's  objection  in 
January  was  *^  the  absence  of  material  evidence,"  which 
is  very  different  to  that  which  he  now  alleges,  the  "  ill- 
ness of  witnesses."  His  whole  object  is  delay,  and  to 
try  the  cause  at  a  time  disadvantageous  to  the  De- 
fendants. 


The  Master  of  the  Roli.s. 

The  question  is,  if  I  am  to  order  an  issue,  directed, 
on  the  22d  of  July  last,  to  be  taken  pro  cofijesso.  That 
issue  was  ordered  to  be  tried  at  a  particular  time,  and 
might  have  been  tried  on  the  7th  of  February,  It  now 
appears,  that  there  were  two  material  witnesses  for  the 
Plaintiff,  who,  from  illness  on  that  day,  could  not  attend, 
the  consequence  of  which  would  have  been,  either  that 
the  Court  of  common  law  would  have  postponed  the 

trial, 

(fl)  Vol.  ii.  p.  232. 


f 


CASES  IN  CHANCERY. 

tri^l,  or  that  the  trial  would  ha\*e  proceeded  in  the 

al:>seiice  of  material  witntsses.     That  could  not  have 

b^^n  satisfactory,  and  it  is  under  these  circumstances 

thsit    I  am  asked  to  order  the  issue  to  be  taken  pro 

ct^nfeuo.     The  parties  have   certainly   proceeded  in  a 

wc&y    to   make  them  subject   to   that   which   after  the 

decision  in    Casbame  v.  Barshaw,   I  consider    to  be 

th«  established  rule  of  this  Court,  which  is,  that  if  an 

issue  is  directed  to  be  tried  at  a  certain  time,  and,  by 

tfri^  default  of  the  Plaintiff,  unexplained,  the  trial  is  not 

then  had,  an  order  will  be  made  to  take  the  issue  pro 

c^^99^stOf  without  more.     That  is  the  rule  where  the  de- 

^ult:  is  unexplained  and  independent  of  circumstances 

'^^^^^erial  to  be  taken  into  consideration.     In  this  case, 

^"^   cause  being  made  a  remanet  might  have  come  on 

t.]ie  7  th  of  February.     Notice  was  given  on  the  30th 

^^iinuary^  and  a  request  was  made  that  the  other  party 

!L5^^^1d  consent  to  make  the  issue  a  remanet^  which  was 

''used.     Then  it  was  said,  we  want  this  to  be  post- 

,  because  of  the  absence  of  material  evidence ;  but 

particulars  are  given  of  the  nature  of  the  evidence 

s<^nt:  it   is  probable  the  Plaintiff  might   have  been 

Ivictant  to  expose  the  names  of  his  witnesses.     The 

Lintiff*s  solicitor  said,  if  you  do  not  consent,  I  will 

«  the  matter  into  my  own  hands,  and  withdraw  the 

^^ord.  He  forgot  that  this  was  an  issue  out  of  Chancery, 

that  he  could  not  withdraw  it,  without  being  answer- 

«  to  this  Court.      He  did,  however,  withdraw  the 

^^^rd.     It  is  said  the  consequence  of  that  is,  that  if  the 

were  set  down  again,  it  could  not  be  heard  till 

t  sittings  after  Trinity  term.     In  the  meantime,  one 

the  Defendants'  witnesses  is  under  orders  for  India 

ore  the  trial  can  take  place.      I  Cannot  make  the 

^er  to  take  the  bill  pro  confesso^  for  if  the  trial  had 

en  place,  it  could  not  have  been  satisfactory  to  the 

Court 
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Court;  but  I  must,  as  far  as  possible,  prevent  any  injor)^ 
which  may  be  done  to  the  Defendants  by  this  proceed- 
ing. First,  I  have  no  hesitation  in  saying  that  I  mus^ 
not  make  the  costs  costs  in  this  cause:  they  mast  be 
paid  by  the  Plaintiff  who  has  made  this  application 
necessary;  next,  I  will  impose  such  other  terms  a^ 
may  tend  to  relieve  the  Defendants  from  any  injure 
which  they  may  be  subject  to  by  the  delay ;  and  the  ^ 
there  must  be  a  peremptory  order  on  the  Plaint^ 
to  proceed,  or  otherwise  the  issue  must  be  taken 
confesso. 


Feb.  20. 


OLDFIELD  V.  COBBETT. 


An  appeal 
was  made  to 
the  Lord 
Chancellor 
against  an 
order  of  the 
Master  of  the 
Rolls.    What 
was  done  did 
not  appear, 
further  than 


A  N  order  was  made  in  this  cause  by  the  Master  of 
-^^  the  Rolls,  bearing  date  the  30th  March  1840, 
under  which  the  Defendant  had  subjected  himself  to  an 
attachment. 

The  Defendant  had  made  repeated  applications  to  the 
Lord  Chancellor,  and  amongst  them,  one  on  the  27th 
that  the  Lord  of  July  1844,  which  was  expressly  to  discharge  the 
either  decided  order  of  SOth  March  1840.     How  that  motion  was  dealt 

it  on  the  ^j^j^  jjj  j,qj.  yg^y  clearly  appear,  it  beinc:  said,  on  the 

merits,  or  re-  j  j      rr  / 

fused  to  hear    one  side,  that  the  Lord  Chancellor  refused  to  hear  the 

uround  that     "lotion,  on  the  ground  that  the  Defendant  was  in  con- 

the  Defend- 
ant was  in 
contempt  for 
non-payment 
of  costs.    A 

motion  was  afterwards  made  to  the  Master  of  the  Rolls  to  discharge  the  order,  but 
he  held  he  had  no  jurisdiction  to  interfere. 


tempt  for  nonpayment  of  certain  costs  which  he  had 
been  directed  to  pay,  and,  on  the  other  hand,  that  the 

Lord 


CASES  IN  CHANCERY, 

Lord   Chancellor  had  disposed  of  the  motion  on  the 
merits. 

Mr*  Cobbettf  in  person,  now  moved  before  the  Master 
of  the  Rolls  to  discharge  the  order  of  SOth  of  March 
3840. 
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Mr.  Kinderslet/f  amtrh. 

The  Master  of  the  Rolls. 

£very  body  must  know  that  I  have  not  the  smallest 
po^pver  or  authority  to  vary  an  order  of  the  Lord  Chan- 
cellor, or  in  the  least  degree  to  disturb  what  he  has 
done.  I  am  on  all  occasions  bound  to  set  an  example 
of  strict  obedience  to  his  orders. 


Several  applications  have  been  made  to  the  Lord 
Chancellor  by  Mr.  Cobbett ;  but  on  the  27th  of  July 
184*4>,  there  was  one  which  expressly  asked  to  discharge 
the  order  of  the  SOth  of  March  1840.     I  have  not  been 
aadsfactorily  informed  what  was  done,  but  it  is  ad- 
mitted, that  he  either  refused  to  hear  Mr.  Cobbett  until 
he  had  first  paid  certain  costs,  or  he  disposed  of  the 
motion  on  the  merits. 

If  the  Lord  Chancellor  on  that  occasion  refused  to 
bear  him  until  the  costs  had  been  paid,  I  have  no  au- 
thority to  make  any  different  rule ;  if,  on  the  other 
hand,  he  refused  the  motion  on  the  merits,  I  have  no 
jurisdiction  to  interfere  or  enter  into  the  merits  of  a 

Blatter  which  has  been  removed  from  my  jurisdiction. 

Id  this  situation  of  things  I  can  make  no  order  in  this 

matter.  # 
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Jan.  2d.  HEMING  V.  ARCHER. 

Feb,  27. 

The  12th  sec-   HTIHIS  case  is  reported  ante  (a),  but  now  came  on  to 

tionofthe  i    hp  rp-armiwl 

1  W.  4.  c,  47.  '^^  re-argued. 

does  not  ap- 

1)1  V  to  A  C&S6  __ 

where  an  '^^^  testator,  by  his  will,  dated  in  18S7,  devised  a 

estate  is  de-  ^eal  estate,  called  Eaton  HiUs.  unto  and  to  the  oae  of 
vised  to  a 

trustee  dur-  Thomas  Moore  and  his  heirs,  during  the  life  of  his  (the 
ingthehfeof  testator's)  wife,  or  until  she  should  marry  again,  and 

a  ceitm  que  ...  /    ^       » 

truit^yi\ih  re-  during  the  life  of  his  son  Joseph  Archer ^  or  until  his  son 
and  by  th^^^"^*  should  become  bankrupt  or  insolvent,  or  attempt  to 
disclaimer  of  dispose  of,  by  way  of  anticipation,  the  rents  and  pro- 
the  legal    '      ^^   ^^  ^^   ^^^^   premises,   or  any  part  thereof^  upon 

estate  de-         certain  trusts  therein  mentioned,  for  the  benefit  of  his 

scends  on  the  . 

heir.  said  wife,  and  after  the  decease  or  second  marriage  of 

A  convey,     j^jg  ^jj«     ^p^^  certain  trusts  for  the  benefit  of  his  son 
ance  by  an  '      *^ 

infant,  under  Joseph.  After  the  decease,  bankruptcy,  or  insolvency 
the  11th  sect.      r»i.        •!  ..         ..iu'^t  tl 

1  iV.A.c  47.    ®^ "'®  ^^*"  ^^"»  ^^  ^"y  ^^t^'"?^  by  nim  to  dispose  of,  by 

passes  only       way  of  anticipation,  the  said  rents  and  profits,  or  any 

such  interest 

as  the  infant,    P^^t  thereof,  whichever  should  first  happen,  the  testator 

if  of  full  age,  devised  the  property  unto  and  to  the  use  of  all  and 
might  pass.  . 

every  the  child  and  children  of  his  said  son,  in  ec|ual 

shares,  and  the  heirs  of  their  respective  bodies,  as  tenants 

in  common,    with   certain  remainders  over.     The  will 

contained  other   similar   devises  of  other  parts  of  the 

testator's  property. 

The  testator  left  him  surviving,  his  widow,  Francis 
Charles  Archer  his  eldest  son  and  heir  at  law,  who  was 
adult,  and  Joseph  Archer  who  had  infant  children. 

After 

{a)  7  BeavaUjSlS, 
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After  the  testator's  death,  a  creditor's  suit  was  insti- 

Cutedy  in  which  the  real  estate  had  been  directed  to  be 

^sold  for  payment  of  the  testator's  debt.     Thomas  Moore^ 

%Dy  his  answer,  disclaimed  all  interest  under  the  will,  and 

-^H^as  dismissed.     The  widow  died  pending  the  suit.     The 

-tf^^stator's  son  Joseph  was  living,  and  had  four   infant 

hildren.     The  estate  had  been  sold  under  the  decree, 

nd  a  petition  was   now  presented    under  the  I  fV,4t. 

'^  47*9  for  the  purpose  of  obtaining  a  conveyance  to  the 

urcbaser  of  the  fee  simple,  from  Joseph  Ajxker^  the 

uitable  tenant  for  life,  his  infant  children,  and  Francis 

^^Jharles  Archer^  the  testator's  eldest  son  and  heir  at  law, 

whom,  or  in  some  of  whom,  by  the  disclaimer,  it  was 

d  the  legal  estate  had  vested. 


1845. 


The  petition  alleged  as  follows :  —  <<  That,  by  the 
of  the  disclaimer  of  the  said  Thomas  Moore^  the 
estate  of  and  in  the  said  hereditaments  comprised 
the  said  first  devise,  is  now,  either  vested  in  the  said 
X^^^ndant  Francis  Charles  Archer,  as  the  heir  at  law  of 
diL^  said  testator,  upon  trust  for  the  said  Joseph  Archer 
^^Aviog  his  life)  as  directed  by  the  said  will,  subject  to 
executory  devbe  over  in  favour  of  the  children  of  the 
Joseph  Archer  in  tail,  to  take  efiect  upon  the  death, 
Tuptcy,  insolvency  or  attempt  at  alienation  of  the 
Joseph  Archery  or  the  devise  to  the  children  of  the 
<atcl  Joseph  Archer  in  tail  was  limited,  by  the  said  will,  to 
take  efiect  as  a  remainder  expectant  on  the  determination 
of  the  said  estate  limited  to  the  said  Thomas  Moore,  and 
^y  reason  of  such  disclaimer  as  aforesaid,  such  devise 
to  the  said  children  took  efiect  as  a  devise  of  the  legal 
estate  in  possession,  and  the  said  infant  Defendants 
Jfartha  Thoimion  Archer,  &c.  (the  children  of  the  said 
Joiej^  Archer)  are,  therefore,  now  seised  of  the  legal 
estate  in  the  said  hereditaments  comprised  in  the  said 
fint  devise,  as  tenants  in  common  in  tail,  subject  to  a 

trust 
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trust  to  pay  the  rents  and  profits  of  the  said  heredita- 
ments to  the  said  Joseph  Archer  for  his  life." 

By  the  11th  section  of  the  1  W*^.  c.  47.  it  is  pro- 
videdy  that  where  any  suit  is  instituted  for  the  payment 
of  debts,  &c.,  and  the  Court  shall  decree  the  estates 
liable  to  the  debts,  and,  by  reason  of  the  infancy  of  the 
heir  or  devisee,  an  immediate  conveyance  cannot  be 
compelled,  the  Court  shall  direct  such  infant  to  convey, 
and  ^'  every  such  conveyance  shall  be  as  valid  and  effec- 
tual to  all  intents  and  purposes  as  if  such  person  or 
persons,  being  an  infant  or  infants,  was  or  were,  at  the 
time  of  executing  the  same,  of  the  full  age  of  twenty- 
one  years." 

By  the  twelfth  section  of  this  act  it  is  provided,  that 
where  any  lands,  &c.  shall  be  devised  by  any  person 
whose  estate  is  liable  to  his  debts,  and  **  by  suck  devise 
shall  be  vested  in  any  person  or  persons  for  life,"  with 
any  remainder  over  which  may  not  be  vested,  &c.,  and 
a  decree  shall  be  made  for  payment  of  such  debts,  the 
Court  may  direct  **  any  such  tenant  for  life  "  to  convey 
the  fee-simple  to  the  purchaser. 

Mr.  Kindersley^  and  Mr.  W,  T.  S.  DanieU  and  Mr. 
Malivsy  in  support  of  the  petition. 

If  Moore  had  acted,  he  would  have  had  a  legal  estate 
pur  atUer  vie,  with  legal  remainders  to  the  children  of 
the  testator's  son  Joseph,  The  question  is,  what  is  the 
effect  of  Moore's  disclaimer  ?  Does  the  heir  take  a  legal 
estate,  jmr  autei'  vie^  or  the  whole  fee  ?  If  the  subsequent 
devise  of  the  legal  estate  be  accelerated,  the  children 
would  be  trustees  for  the  tenants  for  life,  but  if  the  dis- 
claimer of  the  trustee  had  the  same  effect  as  his  death 
in  the  testator's  lifetime,  then  the  children  took  by  way 

of 
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of  executory  devise,  for,  there  being  then  no  particulai 
estate,  the  devise  to  them  must  be  executory ;  Hopkins 
V-  Hopkins  (/?),  Doe  v.  Roach,  (b)  The  effect  would  be 
that  the  legal  fee,  upon  the  death  of  the  testator,  de- 
scended to  his  heir,  subject  to  be  defeated  by  the  exe- 
cutory devises  upon  the  death,  bankruptcy,  &c.  of  the 


Although  the  heir  does  not  take  by  *^  devise,"  still  the 
comes  within  the  spirit  and  meaning  of  the  statute, 
<i  no  greater  violence  would  be  done  to  the  enactments, 
holding  an  heir  who  took  upon  the  disclaimer  of  the 
^tee  to  be  within  the  act,  than  was  done  by  Sir  John 
ich  in  Brook  v.  Smith  (c),  who  extended  the  act  to 
case  of  the  heir  of  the  devisee.     The  object  and  in- 
ion  of  the  legislature  would  be  satisfied  by  applying 
language  of  the  12th  section  to  the  owner  of  the 
i table  estate.     The  11th  section  provides  a  remedy 
^**      incapacity  of  the  person,  and  the  12th,  for  the  in- 
sufficiency of  the  estate,  and  between  them  a  perfect 
con  veyance  can  be  made. 

^^r.  Faber^  for  the  purchaser,  submitted  to  be  bound 
^y  the  decision  of  the  Court. 


Mr.  Turner^  contra,  insislted  that  the  12th  section 
only  contemplated  the  case  of  property  vested  by  de- 
vise, and  that  the  Court  could  not  extend  it  further : 
that,  by  the  11th  section,  the  infants  could  convey  no 
more  than  their  interest,  and  that  Joseph  might  have 
other  children,  who  would  not  be  bound  by  any  convey- 
ance executed  by  the  children  now  in  esse. 

Mr. 


(a)  CoMei  temp,  Talbot^  44. 
(6)  S M.Sf  SA9i.,Feame^525, 


(c)  2  /2.  ^  M,  73. 
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1845.  Mr.  Ktfidersie^y  in  reply. 


Hbming 
Archer. 

Feb,  27. 


TAe  Master  of  the  Rolls. 

After  considering  the  will  of  the  testator,    Thomas 
Archer^  I  am  of  opinion,  that,  in  the  event  which  has 
happened,  an  effectual  conveyance  of  the  estates  com- 
prised  in  the  first,  second,  and  fifth  devises,  cannot  be 
made,  under  the  statute  1  fV.  4.  c.  47*9  by  the  equitable 
tenant  for  life,  or  otherwise  than  with  the  concurrence 
of  the  heir  at  law,  and  that  an  order  made  under  th& 
statute   would  not  enable  the   heir   at  law  to  convey 
more  than  he  is  able  to  convey  independently  of  th&^ 
statute.     The  case  does  not  appear  to  me  to  fall  within 
the  12th  section  of  the  statute,  because  the  estate  whicli 
is  vested  in  the  heir  has  become  vested  in  him,  not  by 
the  devise,  as  intended  by  the  act,  but  by  operation  o 
law,  in  consequence  of  the  disclaimer  of  the  devisee  in 
trust,  i,  e.  by  the  act  of  the  devisee  in  trust,  in  contra- 
vention of  the  devise ;  and  as  to  the  infants,  the  case 
does  not  appear  to  me  to  fall  within  the  11th  section, 
because  the  conveyance  of  an  infant,  under  an  order 
made  in  pursuance  of  that  section,  would  pass  no  more 
than   the  interest  which  each  infant  himself^  if  of  full 
age,  might  have  passed  without  order. 


Affirmed  by  Lord  Lyndhurst  L.  C.  50th  <l/«y  1845. 
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March  3.  19, 
20. 

In  re  PENDER.  AprU  lo. 

nr^HIS  case  came^  on  upon  a  motion  to  discbarge,  for  Under  the 

irregularity,  an  order  dated  the  10th  of  Febrtiary^  (e&^^ict.^ 

for  the  taxation  of  a  solicitor's  bill  of  costs  for  business  c.^'-)*  ^^^ 

done  for  Jane  Glasson^  personally,  and  upon  a  petition  obtain  an 

by  the  same  Jane  Glassan.  for  an  order  to  tax  the  bills  <»'«l«;f<>"'  the 
"^  taxation  of  a 

of  the   same  solicitor,  for  business  done  for  William  golicitor'K  bill 
dassoH^  of  whom  she  was  the  legal  personal  represent-  been  delivered 

EEtive.  without  sig- 

nature, &C. 
In  general, 

The  solicitor  had  seven  bills  against  Jane  Glasson.  it  is  «"  objec- 
[iree  of  the  seven  bills  were  for  business  done  for  her  order  of 

I>^irsonalIy,  the  other  four  were  for  business  done  for  co"".^  ^^^ 
^ '  ,  taxation,  that 

T^liam  Glasson^  and  were  chargeable  against  her  only  it  contains 
ler  character  of  his  representative.  on  pav-*^"* 

ment  of  the 
"iane  Glasson  desired  to  have  all  the  bills  taxed ;  but  ^^^^.f  j^^^lP 


as  <=»iie  order  for  that  purpose  could  not  be  made,  it  was  directs  to  be 

.     r  1  c^x  taxed,  to 

necessary  to  apply  tor  two  separate  orders,     ohe  was  give  up  more 

at  Srst  advised,  that  each  of  the  two  orders  mic:ht  be  ob-  papers  than 

to  ^"^  solicitor  IS 
tAiTi^d  as  of  course,  and  accordingly,  on  the   16th  of  bound  to  give 

i^or^^'mber  1844,  she  obtained  an  order,  as  of  course,  for  JJnjgr  "^g 

the  t^ucation  of  the  bills  charged  against  her  as  the  legal  peculiar  cir- 

joersonal  representative  of  William  Glasson,  and  that  jjjjg  ^.j^^g  ^^.i, 

order  contained  a  direction  for  the  solicitor  to  deliver  an  order  was 

held  not  ir- 
up  ^o  her  the  papers  belonging  to  her  as  administratrix.  reguUr. 

Oo  the  10th  of  Febt-uary  1845  she  obtained  the  second 

4)rde^,  which  was  for  the  taxation  of  the  bills  charged 

ugatnst  her   personally,    and    this    order   contained  a  . 

direction  for  the  solicitor  to  deliver  up  all  the  j)^pcrs 

X  2  belonging 


i 
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1845.        belofigifig  to  her.     It  was  afterwards  discovered  ths  ^        m 
^'^^^^^'^     the   order  of  the   16th  of  Naoember  was,   under  thSL        he 

Inre  ^ 

Pendbk.      circumstances  of  the  case,  irregular.     She 

procured  it  to  be  discharged  on  the  20th  of  Fihruat 
and  then  presented  this  petition  for  the  taxation  of  t! 
bills  charged  against  her  as  administratrix,  which  w 
served  before  any  complaint  had   been  made  of  lli^^ 
order  of  the  lOth  o(  February. 

The  solicitor  gave  a  notice  of  motion  to  discharge  the 
order  of  the  10th  of  February  1845,  for  the  taxation  of 
the  three  bills  personally  chargeable  against  Jane  GlaS" 
son  which,  though  delivered,  had  neither  been  signed 
by,  nor  inclosed  in,  nor  accompanied  by,  any  letter 
signed  by  the  solicitor. 

The  petition  and  motion  now  came  on  together.  The  ^*^ 

principal  question  raised  was,  whether  a  party  charge-  *"  ^^ 

able  with  a  solicitor's  bill  of  costs,  and  to  whom  a  bill  Mt^ 

of  such  costs  has  been  delivered,  is  entitled  to  have  the  ^  ^ 

bill  taxed,  although  it  may  not  have  been  signed  by  the  ^  " 

solicitor,  or  inclosed  in,  or  accompanied  by,  a  letter  ^rm^- 
which  has  been  signed  by  him. 

Another  objection  to  the  order  of  the  10th  of  February  "^C^^ 

was,  that  it  directed  the  solicitor  to  deliver  up  all  (he  ^»^J 

client's  papers  in  his  possession,  although  the  order  to  ^zm:S 

tax  and  the  offer  to  pay  applied  only  to  some  of  the 
business. 

This  case  was  argued  by 

Mr.  Turner  and  Mr.  W.  M.  James^  for  the  solicitor, 
and  by 

Mr. 
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Mr.  Kinderdey  and  Mr.  Goodeve^  contri.  1845. 

In  re 

Warren  v.  Cunningham  (a),  In  re  Dawnes  {b\  In  re      Pbndkr. 
Sjflxh  (c),  were  cited. 

The  Master  of  the  Rolls  reserved  judgment. 


TTie  Master  of  the  Rolls.  April  lo. 

This  case  came  on  upon  a  motion  to  discharge,  for 

irregularityy  an  order  dated  the  10th  of  February^  for 

che  taxation  of  a  solicitor's  bill  of  costs  for  business  done 

by  Jane  Glasson  personally,  and,  upon  a  petition  by  the 

ssame  Jane  Glasson^  for  an  order  to  tax  the  bills  of  the 

^ame  solicitor,  for  business  for  William  Glasson^  whose 

icgal  personal  representative  she  is. 

The  principal  question  raised  is,  whether  a  party 
crti£i.rgeable  with  a  solicitor's  bill  of  costs,  and  to  whom 
a.  bill  of  such  costs  has  been  delivered,  is  entitled  to 
Iiav«  the  bill  taxed,  although  it  may  not  have  been 
sig-ned  by  the  solicitor,  or  inclosed  in,  or  accompanied 
by^    a  letter  which  has  been  signed  by  him. 


f'he  question  depends  on  the  true  construction  of  the 
lliir^j-seventh  section  of  the  act  6  &  7  Vict.  c.  73.     The 
<^^a>txse  begins  by  enacting  that  no  solicitor  shall  com- 
mence an  action  for  the  recovery  of  any  fees  for  business 
done,  until  the  expiration  of  one  month  after  he  shall  have 
4e\i  vered  to  the  party  to  be  charged  therewith,  or  sent  to, 

or 

(a)  Gow,  71.  (r)  Anle^  p.  124. 

(6)  5  Beavarty  428. 

X  3 
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1845.        or  left  For  him  a  bill  of  such  Tees,  *'and  which  bill  shall  ^\ 

^j^^^     either  be  subscribed  with  the  proper  hand  of  such  so-  — 4- 

Pendkr.      licitor  &c,  or  be  inclosed  in,   or  accompanied  by,  a  ^m^  a 

letter,   subscribed   in  like   manner,   referring  to  such  mrWh 

bill/' 

The  clause  then  provides  for  the  taxation  of  such        ^rW^z\ 

bill  under  various  circumstances,  and  also  for  the  de-     s:^e 

livery  of  such  bills. 

The  party  chargeable  alleges,  that  by  the  expression  ^r-^  «=zbo 
**  such  bill  "  throughout  the  clause,  no  more  is  meant.^  ^^r^  ur 
than  the  solicitor's  bill  of  fees,  charges,  and  disburse- 
ments for  business  done. 

On  the  other  hand,  the  solicitor  alleges  that,  in 
much  of  the  clause  as  relates  to  references  for  taxation 
the  expression  ^^  stich  bill "  means  bill  delivered,  sent, « 
or  left,  and  subscribed  by  the  solicitor,  or  inclosed  in,^ 
or  accompanied  by,  a  letter  subscribed,  and  that  a  bill  i 
not  so  subscribed  or  accompanied  is  not  taxable  under' 
the  act. 

I  am  of  opinion,  that  the  expression  "  such "  or 
^^  such  bill "  has  not,  in  this  clause,  any  such  limited 
meaning  as  is  contended  for  by  the  solicitor. 

The  first  section  in  the  clause  relates  to  actions  to  be 
brought  by  the  solicitor.  An  action  is  forbidden,  ex- 
cept in  two  cases ; —  1st.  The  expiration  of  a  month  after 
a  bill  delivered  and  signed ;  2d.  The  expiration  of  a 
month  after  a  bill  delivered  and  not  signed,  but  inclosed 
in  a  signed  letter  referring  to  it.  In  this  part  of  the 
clause,  the  bill  which  (not  being  signed)  is  to  be  in- 
closed in,  or  accompanied   by,  a  signed  letter, » is  de- 
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scribed  as  <<such  bill."     The  letter  is  called  a  letter        1845. 


"  referring  to  such  bill." 


In  this  place,  ^^  such  bill "  cannot  be  a  signed  bill, 
because,  in  that  case,  no  letter  would  have  been  re- 
quired.    What  is  meant  is,  a  bill  not  signed,  which  is 
the  case  intended  to  be  provided  for  by  the  signed 
letter,  and  from  this  part  of  the  clause  alone  it  appears 
that  the  words  *^such  bill"  do  not,  of  themselves  and 
necessarily,    mean  a  signed  bill ;    but  besides,  in  the 
same  clause,  there  are  several  instances  in  which  the 
bill  to  be  taxed  is  described  as  the  solicitor's  bill  which 
lias  been  delivered,  or  so  as  aforesaid  delivered,  sent,  or 
Jeft,  without  any  thing  being  said  of  subscription  or 
Signature ;  and  there  is  a  proviso,  that  the  Courts  and 
.^Judges,  in  the  same  cases  in  which  they  are  authorized 
£ o  refer  a  bill,  which  has  been  so  as  aforesaid  delivered, 
^entf  or  left,  may  make  an  order  for  the  delivery  of 
uch  bill  as  aforesaid,  in  the  same  manner  as  was  before 
e  by  siich  Courts  or  Judges,   where  any  business 
been  transacted  in  the  Court  where  such  order  was 
c3e.      In   this   proviso,  the  expression  ^^such  bill" 
clo^s  not  mean  even  a  bill  delivered,  much  less  a  bill 
;  and  the  order  for  the  delivery  of  a  bill  is  not 
«3ired  to  be  an  order  for  the  delivery  of  a  signed 
bn  I  ^  and  although  the  proviso  does  not  relate  to  an 
orcl^r  referring  the  bill  for  taxation,  but  to  an  order  for 
tVi^    delivery  of  the  bill,  yet  it  assists  in  shewing  the  real 
^^e^a-ning  of  the  words  "  such  bill "  in  the  clause. 

leaking  the  whole  clause  togedier,  I  am  of  opinion 

A«.^  the  expression  "  such  bill "  means  a  solicitor's  bill 

^f  tees,  charges,  and  expenses  for  business  done  for  his 

dient,  and  that,  upon  the  true  construction  and  effect 

of  the  act,  an  order  may  be  obtained  for  the  taxation  of 

X  4  a  solicitor's 


In  re 
Pendkr. 


304  CASES  IN  CHANCERY. 

1 845.        a  solicitor's  bill  of  costs  which  has  been  delivered  with* 
^^?^^^^      out  being  signed. 


Pendrr. 


My  opinion  is  very  much  confirmed  by  the  Qniform 
practice  which  prevailed  under  the  statute  of  George  II. 
Under  that  act,  although  no  action  was  to  be  brought, 
until  the  expiration  of  a  month  after  the  delivery  of  a 
bill  signed,  the  bilb  that  were  then  taxable  from  the 
nature  of  the  charges  in  them,  were  ordered  to  be  taxed, 
although  they  were  not  signed. 


It  ought  to  be  observed,  that  any  other  constructioi 
of  the  act  would  facilitate  the  practice  of  great  frau 
and  oppression. 


Of  the  many  bills  which  are  delivered  and  paid, 
few  only  are  taxed.     The  client,  however,  may  cau 
any  bill  to  be  taxed  ;  and  if  it  be  taxed,  and  more  than 
a  sixth  is  taken  off,  the  solicitor  pays  the  costs  of  tax 
ation ;  and  if  all  bills  be  taxable,  this  is  a  check  upon 
overcharges. 

But  if  a  bill  delivered  without  being  signed  is  not 
taxable,  the  solicitor  may  charge  what  he  pleases  with 
impunity :  he  may,  in  the  first  instance,  deliver  a  bill 
not  signed  to  an  amount  far  beyond  what  he  is  entitled 
to,  and  take  his  chance  of  obtaining  payment  without 
taxation,  in  which  he  will  in  most  cases  succeed;  but  if 
he  should  fail,  which  may  possibly  happen,  and  his  bill, 
according  to  the  hypothesis,  is  not  to  be  taxed,  he  will 
say,  as  has  been  said,  **  it  was  not  delivered  with  a  view 
either  to  an  action  or  to  taxation,  but  for  the  purpose 
of  amicable  discussion  and  arrangement."  He  will 
then  deliver  a  signed  bill  for  what  is  justly  due  to  him, 
excluding  the  gross  overcharges  in  the  bill  delivered 
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not  signed,  and  so  escape  paying  the  costs  of  tax-        1845. 
Ei^lion.     In  this  supposed  case,  his  attempt  has  failed ;     ^T^^^^ 
l>ut  it  has  cost  him  little  or  nothing,  and,  by  obtaining      Prndrr. 
payment  of  other  bills  not  signed  or  taxed,  he  may 
console  himself  for  the  disappointment  in  the  particular 


t 


J  am  very  far  from  supposing  that  this  is  a  course  of 
ing  which  will  be  adopted,  or  even  contemplated 
possible,  in  his  own  case,  by  any  respectable  prac- 
titioner.    Long  observation  has  satisfied  me  that  the 
£r^n^ral  body  of  solicitors  is  far  above  even  the  suspicion 
^^     siny  such   malpractice.     But   in   every   profession, 
'•^^^i^rever  honourable  in  itself  or  by  the  conduct  of  the 
S'^^^i^t  majority  of  its  members,  individuals  are  to  be 
'^^^  ■-^^id,  in  whom  it  is  not  expedient  or  even  safe  to  leave 
means  of  such  obvious  and  easy  means  of  fraud  and 
ression. 


cS  £ 


nother  objection  to  the  order  of  course  is,  that  it 
ects  the  solicitor  to  deliver  up  all  the  client's  papers 
Ais  possession,  although  the  order  to  tax  and  the 
^r  to  pay  what  is  due  only  apply  to  some  of  the 
Kiness. 

n  general,  I  think  that  it  is  an  objection  to  an  order 

course  of  this  kind,  that  it  contains  a  direction  to 

e  up  more  papers  than  the  solicitor  is  bound  to  give 

»  on  payment  of  the  bill  which  the  order  itself  directs 

1)e  taxed. 

But  this  is  not  an  ordinary  case.     The  solicitor  has 

^^en  bills  against  Jane  Glassoti.     Three  of  the  seven 

^Is  are  for  business  done  for  her  personally ;  the  other 

^r  are  for  business  done  for  WiUiam  Glasson^  and  are 

chargeable 
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1845.        chargeable  against  her  only  in  her  character  of  re 
sentative  of  William. 


In  re 
Pknoer. 


Jane  Glasson  desired  to  have  all  the  bills  taxed  ;  bci-  ^ 
one  order  for  that  purpose  could  not  be  made :  it  wi»^^^  ^ 
necessary  to  have  two  orders.  She  was,  at  first,  ad*  ^^ 
vised,  that  each  of  the  two  orders  might  be  obtained  as 
of  course,  and  accordingly,  on  the  16th  of  Nooeniher 
1844,  she  obtained  an  order  as  of  course  for  the  tax- 
ation of  the  bills  charged  against  her  as  the  legal  per* 
sonal  representative  of  William  Glasson^  and  that  order 
contained  a  direction  for  the  solicitor  to  deliver  up  to 
her  the  papers  belonging  to  her  as  administratrix.  On 
the  10th  of  February  1845,  she  obtained  the  second 
order,  which  was  for  the  taxation  of  the  bills  charged 
against  her  personally,  and  this  order  contained  a  direc- 
tion for  the  solicitor  to  deliver  up  all  the  papers  belongs 
ing  to  her.  These  two  orders  were  pending  at  the 
same  time,  and,  taking  them  together,  it  was  impossible 
to  doubt,  that  it  was  intended  to  tax  all  the  bills,  and 
upon  payment  of  all  the  bills,  and  not  otherwise^  to 
procure  the  delivery  up  of  all  the  papers  belonging  to 
Jane  Glasson^  either  in  her  own  right  or  as  administra- 
trix of  William  Glasso?u 

It  was  afterwards  discovered,' that  the  order  of  the 
16th  of  November  was,  under  the  circumstances  of  the 
case,  irregular.  The  petitioner  procured  it  to  be  dis^ 
charged  on  the  20th  of  February,  and  then  presented 
the  petition  now  before  me,  for  the  taxation  of  the  bills 
charged  against  her  as  administratrix,  and  this  petition 
was  served  before  any  complaint  was  made  of  the  order 
of  the  10th  of  February.  Under  these  circumstances, 
again,  it  was  impossible  for  the  solicitor  to  have  any 
doubt  or  apprehension,  that  it  was  intended  to  order 


^1 


CASES  IN  CHANCERY.  807 

him  to  deliver  up  any  papers,  other  than  those  on  which         1845. 
he    ^vas  entitled  to  a  lien  for  the  payment  of  the  bills  r^i^ 

ordered  to  be  taxed ;  and  it  is  clear,  that  even  if  the  Pendkr. 
partj  had  attempted  it,  the  Court  would  not  have  per- 
n^ittcd  the  order  to  be  executed  for  any  other  purpose, 
than  to  compel  him  to  deliver  up  the  papers  on  which 
his  lien  ceased,  upon  payment  of  the  bills  ordered  to  be 
ta.^ced.  The  objection,  therefore,  is,  under  the  circum- 
stances of  this  case,  a  very  captious  and  frivolous  ob- 
jeotion.  The  solicitor  was  in  no  danger,  and  could  not 
be   under  any  reasonable  apprehension  that  he  was  so. 

The  question,  however,  remains,  is  the  order  regular? 
I      have   had   some  doubt  upon   it,  and   I  could  have 
wished  that  the  order  had  contained  a  word  describing 
tile  papers  to  be  delivered  up  in  such  a  manner  as  to 
remove  all  ambiguity.     But  still,  considering  the  nature 
of  the  application,  and  of  the  order  that  the  application 
was    for  the  taxation  of  all  bills  for  business  done  for 
Jixfie  Glasson^  I  think  that  the  general  expression  **  all 
papers"   must   be   construed    to    mean  all  the  papers 
relating  to  that  business,   or  upon  which  a  lien  was 
acquired  in  the  transaction  of  that  business,  and  ought 
not  to  be  construed  as  comprising  papers  which  did 
'^ot  belong  to  Jane  Glasson  in  her  own  right,  which 
related  to  business  transacted  for  another  person,  and 
upon   which,  although  he  might  have  a  lien,  it  was  a 
lien  acquired  against  another  person  in  the  transaction 
of  other  business,  and  which  Jane  Glasson  could  only 
Jfeiuove  by  paying  other  bills  in  her  representative  cha- 
pter. 

under  the  circumstances,  I  am  of  opinion  that  the 
™^on  to  dischsy-ge  the  order  of  course  must  be  dis- 
missed with  costs;  and  that,  upon  the  petition,  the  usual 

order 
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1845. 


In  re 
Pender. 


order  must  be  made  for  the  taxation  of  the   four  bil 
For  the  business  done  for  William  Glasson. 


Note.  —  An  appeal  is  pending. 


filh 


Feb,  20. 
May  93. 

A  reference 
to  the  Master 
was  made 
upon  petiUon 
in  a  cause 
to  ascertain 
what  was  due 
to  the  Plain- 
tiff.   The 
Master  made 
a  separate  re- 
port as  to  part 
of  the  claim. 
Held,  that  the 
report  was 
not  improper- 
ly confirmed 
by  orders  nut 
and  absolute. 


BEAVAN  V.  GIBERt. 

d\iJ  the  SOth  of  January  1844,  an  order  was  ma 
^^  by  consent,  on  the  petition  of  two  of  the  Defen 
ants,  that  all  proceedings  in  the  suit  should  be  stayer 
for  six  months,  and  that  it  should  be  referred  to  th» 
Master  to  ascertain  what  was  due  to  the  Plaintifl^  as 
therein  mentioned,  in  respect  of  the  principal,  interesr 
and  costs  in  the  Plaintiff's  bill  mentioned,  and  what  w; 
the  priority  between  the  Plaintiff  and  the  Defendanl^ 
Gibejiy  with  regard  to  the  funds  in  the  order  mentioned*-* 
And  by  the  order,  liberty  was  given  to  Gibert  to  appl 
for  a  further  extension  of  time,  if  occasion  should  re- 
quire. And  the  order  was  made  without  prejudice  to 
any  of  the  Plaintiff's  rights  (except  as  to  the  matters 
thereby  referred),  in  case  it  should  become  necessary 
to  proceed  in  this  suit  after  the  expiration  of  the  time 
before  specified ;  and  after  the  Master  should  have  made 
his  report,  such  further  order  should  be  made  as  should 
be  just. 


The  Plaintiff's  demand  consisted  of  several  claims. 
The  Master  consented  to  make  a  separate  report  of 
what  was  due  to  the  Plaintiff  on  his  claim  for  principal 
money  advanced  and  interest  thereon.  The  Plaintiff 
carried  in  objections  to  the  draft  of  the  separate  report. 
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^lie  objections   were  overruled,  and,  on  the  29lh   of 
^January  1845,  the  report  was  signed  and  filed. 

On  the  1st  of  February^  the  Defendants  obtained  an 
^::^rder  nisi  to  confirm  the  report,  and  served  it  on 
c.  lie  4th. 

A  motion  was  now  made  by  the  Plaintifi'  to  dis- 
erf  large  the  order  for  irregularity. 

Mr.  Kindersley  and  Mr.  MalinSf  in  support  of  the 
motion.  The  Master's  report,  having  been  made  under 
a  reference  directed  upon  a  petition,  and  not  upon  a 
decree,  ought  to  be  confirmed  upon  petition,  and  not  by 
orders  nisi  and  absolute,  (a)  Vice-Chancellor  Wigram^ 
ill  Oitey  y.  Pensam{b\  stated  the  practice  to  be  as  fol- 
loivs  :  —  "  With  respect  to  those  reports  which  require 
confirmation,  there  is  a  difiierence  in  practice  as  to  the 
riiodes  of  confirming  them,  and  of  objecting  to  their  con- 
firmation. This  difference  depends  upon  the  nature  of 
^-lie  proceeding  upon  which  the  order  of  reference  was 
"lude.  If  it  was  made  bv  the  decree  or  order  of  the 
^-^urt,  at  the  hearing  of  tlie  cause  or  upon  further 
directions,  the  proceeding  to  confirm  the  report  is  by  a 
^■^otion  nisi  ;  but  where  the  order  of  reference  was  made 
^^pon  motion  or  petition,  the  regular  mode  of  confirming 
^cie  report  appears  to  be  by  motion  or  petition  abso- 
^t^ly.     In  the  former  case,  the  way  to  obtain  the  opinion 

the  Court  upon  the  report,  if  complained  of,  is  by  filing 
-eptions  to  it,  but  the  only  way  of  obtaining  the  same 
^'^^  in  the  latter  case,  is  by  presenting  a  petition  in  the 
^^ttire  of  an  exception  to  the  report.^' 

^r.  Turner^  contra.     The  report  was  made  under  an 
^titerlocutory  order,  and  requires  no  consequential  direc- 
tions : 

(«)  2  Dan*  Pr,  946.  (A)  1  Hare,  p.  ,724. 


J  845. 
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lions :  the  proper  mode,  therefore,  of  confirming  it 
orders  nisi  and  absolute;  2  Smith's  Pr.  380. (a), 
course  has  the  advantage  of  being  much  less  expen 
In  Ottey  v.  Pensam^  the  point  now  before  the  Court: 
not  arise.     1    Grant's  Pr.  266.  (6),  2  Mad.  Pr.  4- 
Beamei  Orders^  22.,  were  cited. 

Mr.  Kindersley^  in  reply. 


May  23.  The  Master  of  the  Rolls. 

In  support  of  this  motion,  it  was  stated  to  be  the  u£ 
and  only  regular  course  of  proceeding,  to  obtain  die  c 
firmation  of  such  a  report  by  a  special  petition  fo 
confirmation  absolute,  in  the  first  instance,  and  Otte^^ 
Pensam  (c)  was  cited ;  but  the  question  raised  in  O/^ 
V.  Pensam  was  only,  whether  a  petition  in  the  nature 
exceptions  could  be  regularly  presented,  in  a  case  wh 
no  objection  had  been  carried  in  to  the  draft  of  the  i 
port ;  the  question  arising  in  the  present  case,  —  vi 
whether  a  report  of  this  nature  may  be  regularly  co 
firmed  by  orders  nisi  and  absolute,  was  not  raised,  a 
now  remains  entirely  open.     I  have  caused  inquiries 
be   made  in   the  offices  of  the  registrars,  and  of  th 
Masters,  to  ascertain,  if  I  could,  whether  there  was  an 
general  rule  which  could  be  applicable  to  the  case. 

I  have  received  information,  which  I  may  hope  t 
make  available  upon  another  occasion ;  but  I  do  not  finiL 
that  there  is  any  defined  rule  of  practice  applicable  to 
the  present  case,  or  tending  to  shew  that  in  such  a  case 
an  order  nisi  to  confirm  the  report  is  irregular. 

It 

(fl)  3rd  Ell.  (c)  1  llnrc,  522. 

(A)  2(1  Ed. 
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It  does  not  come  within  the  class  of  cases,  in  which  an 
order  merely  interlocutory  is  made,  and  is  to  be  fol- 
lowed by  a  report,  on  which  the  further  directions  of 
the  Court  are  required.  In  the  present  case,  a  further 
order  will  be  required,  when  the  Master  has  fully  re- 
ported upon  the  whole  matter  referred  to  him ;  but  this 
is  a  separate  report  upon  only  one  part  of  the  inquiries 
before  the  Master,  and  upon  which,  taken  by  itself,  no 
/urther  order  is  required  or  asked  for. 


1«45. 


It  is,  however,  a  report  to  which  either  side  may  ex« 
?pt;  and  the  real  question  is,  whether  there  is  any  ir- 
ularity  or  impropriety  in  the  party  in  whose  favour 
th^  report  is  made,  putting  the  other  party  upon  filing 
reptions  without  delay,  by  serving  him  with  an  order 
'  to  confirm  the  separate  report,  which  the  Master  has 
ill  ought  proper  to  make. 


I  f  this  should  be  refused  to  him,  he  would  have  to 
pv^c^sent  a  special  petition,  to  be  met,  if  so  desired,  by 
tH^    other  party,  by  another  special  petition  in  the  nature 

^:xceptions. 


nd  it  is  to  be  considered,  that  where  there  are  no 

-options,  nor  any  petition  in  the  nature  of  exceptions, 

f<3r  leave  to  except,  the  expense  of  confirming  a  re- 

by  order  nisi  and  absolute  (a)  is  seven  or  eight 

less  than  the  expense  of  confirming   the  report 

ftosolute  in  the  first  instance,  by  special  petition  (i),  and 

^"^t  the  expense  of  exceptions  in  the  ordinary  form,  is 

^uoli  less  than  the  expense  of  presenting  a  petition  in 

tne  nature  of  exceptions  or  praying  leave  to  except. 


Being 


(a)  3i. 


(b)   25l.  91.  2t/. 
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Being  unable  to  ascertain  that  it  is  irregular,  and 
conceiving  it  to  be  very  proper  to  obtain  and  serve  an 
order  nisi  to  confirm  such  a  report  as  that  which  is  now 
in  question,  I  dismiss  the  present  motion. 

The  dictum  in  the  case  of  Ottey  v.  Pensam  induces  me 
to  dismiss  it  without  costs. 


March  8. 

April  24. 

June  83* 

Jul^5. 

Process  by 
attachment  to 
compel  an 
infant  to  con- 
vey estates 
sold  in  a 
creditor's 
suit. 

It  is  a  con- 
tempt to  in- 
terfere and 
prevent  an 
mfunt  obeying 
the  order  of 
the  Court  to 
convey. 


THOMAS  V.  GWYNNE. 
THOMAS  V.  THOMAS. 

ri'iHIS  was  a  creditor's  suit.  The  real  estates  of 
-^  the  testator  had  been  ordered  to  be  sold,  and  the 
Defendant,  John  Thomas^  an  infant,  had  been  ordered  to 
convey.  The  estates  had  been  sold  accordingly,  and 
the  Master  had  settled  the  conveyance.  John  Thomas^ 
not  having  executed  it,  an  order  was  made,  on  the  8th 
of  Marchy  that  he  should  execute  the  conveyance  within 
fourteen  days  after  personal  service  of  the  order.  His 
mother  carried  him  away  from  his  ordinary  residence, 
shut  up  the  house  in  which  they  had  resided,  and  con- 
cealed her  address,  so  that  the  infant  could  not  be 
personally  served  with  the  order. 


April  24.  Mr.  Piggott  moved  for  an  order  for  substituted  ser- 

vice on  the  infant  at  the  house.  He  said  that  the  infant 
could  only  be  brought  within  the  Trustee  Act  (a),  if  ser- 
vice could  be  made  on  him.     Warburton  v.  Vaughan.  (i) 

The 

(«)  1  IV.  4.  c.  60.  (A)  4  roll.  «$•  Coil.  Exc.  247. 
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The  Master  of  the  Rolls.  If  the  mother  of  the  in- 
fant prevents  the  service  of  the  order  of  the  Court,  that 
is  a  contempt.  The  case  would  seem  to  require  some 
proceedings  against  the  persons  who  interfere  to  pre- 
vent the  infant  obeying  the  order  of  the  Court;  but 
it  would  be  quite  nugatory  to  order  service  at  a  house 
which  the  infant  has  left,  and  with  which  it  is  not  shewn 
that  he  has  at  present  any  communication. 

I  cannot  make  the  order. 


SIS 


1845. 


Personal  service  was  effected  on  the  infant,  but  he      Jtme^z* 
j-eFused  to  execute. 

^r.  Piggoit  now  moved  for  an  attachment  against  the 
infiuit. 


e  cited  1  DameWs  Practice*  (a) 


ITie  Master  of  the  Rolls.  The  act  of  parlia- 
it(6)  is  positive,  that  the  Court  shall  direct  and,  if 
pecessary,  compel  such  infant  or  infants  to  convey.  He 
must  be  compelled.  If  the  affidavit  is  regular,  the 
proceeding  seems  to  be  so. 


A  further  affidavit  was  produced,  and  an  order  was       •^"6^  3- 
*nocle  for  an  attachment. 


C«)  Page«47.  (Isted.) 


{J})  1  W.A.  c,  47.  i.  11. 


NoTB.— On  the  17th  of  February  1846,  an  order  was  made,  under 
^e  Contempt  Act,  (1  JT.  4,  c.  Z6, 1. 15.  Rule  15.)  to  appoint  a  per- 
son to  convey  for  the  infant.    See  pott. 

Vol.  VIII.  Y 
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AprU  15.  ANON. 

The  Master's  "It/TR.  HEATHFIELD  stated,  that  the  question  was, 
report  of  Ifl      i     i          i      -m-.         ,             ./• 
having  com-  -^'"^  whether  the  Master  s  certificate  or  report  com- 
puted sub-  putinff  subsequent  interest  required  confirmation.     He 
ije()iient  in-  •         °               *                                * 

terest,  doei      cited  DanielFs  Practice,  (a) 

not  require 

confirmation. 

The  Master  of  the  Rolls  said,  that  such  a  repor^L 

did  not  require  confirmation. 

(«)  Vol.  ii.  page  944. 


AprU  29.  CHRISTOPHER  v.  CLEGHORN.(a) 

TheAttorne}'-  Tl^  ^^^  ^StA  Order  oi  August  IS^l  (^),  it  is  ordered, 
General  can-    -■-*  a  That  where  no  account,  payment,  conveyance, 

not  be  pro.  ,  .  . 

cecded  against  or  Other  du'ect  rehef  is  sought  against  a  party  to  a  suit, 

by  service  of    j^.  ^i^^^jj  ^^^^  ^^  necessary  for  the  Phiintiff  to  require  such 

copy  bill  -^  * 

under  the         party,  not  being  an  infant,  to  appear  to  and  answer  the 

AvRuti  1841.  ^'''  5  ^^"'  ^^  Plaintiff  shall  be  at  liberty  to  serve  such 
party,  not  being  an  infant,  with  a  copy  of  the  bill,  &c., 
omitting  the  interrogating  part  thereof,  and  such  bill,  as 
against  such  party,  shall  not  pray  a  subpoena  to  appear 
and  answer,  but  shall  pray  that  such  party,  upon  being 
served  with  a  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause.  But  this  order  is  not  to  pre- 
vent the  Plaintiff  from  requiring  a  party,  against  whom 
no  account,  payment,  conveyance,  or  other  direct  relief 

is 

{a)  E.r  reintinvc,  (A)  Ord.  Can.  171. 


Clbguorn. 
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is  sough ty  to  appear  to  and  answer  the  bill,  or  from         1845. 
prosecutinijr  the  suit  asainst  such  party  in  the  ordinary     '^^^^'^ 

,  r        J  J     CllKISTOPHER 

"Way,  if  he  shall  think  fit.''     A  question  was  discussed,  v. 

in  this  cause,  whether  this  order  was  applicable  to  the 
^  ttorney- General. 

JMr.  Pitman,   Mr.  Schomberg,  and  Mr.  Wrai/,  were 
#jeard  on  the  point 

^ZTie  Master  of  the  Rolls  was  of  opinion,  that  this 
ox'd^r  did  not  apply  to  the  Attorney-General,  who  must 
b»^       proceeded  against  according  to  the  old  established 
f^x'^m^^tice. 


1  Smith's  Pr.  S24.  (3d  ed.) 


GEE  V.  GURNEY.  Muy  5. 

^M^HIS  case  coming  on  for  hearing;  enquiries  were  Enquiries 
directed,  and  it  was  proposed  to  enter  the  evidence  ^^^fi  ^Int 

O'^  T^tad.  henring,  the 

evidence  was 
entered  as 

Mr.  Kinderslevj  for  the  Plaintiff.  read, « saving 

just  except 


Mr.  JV.  M.  James  objected,  that  some  part  of  the  evi- 

ixxioe  was  not  admissible,  and  that  if  the  whole  were 

entered  as  read,  the  Master  would  feel  bound  to  receive 

it,  and  that  it  would  also  be  binding  on  the  parties,  when 

the  cause  came  on  for  further  directions. 

Y2  Mr. 


tJons." 
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1 8^5*  Mr.  Turner.     In  Podmore  v.  Gunning  enquiries  were 

^^y^"^     directed,  and  the  evidence  was  entered  as  read,  "  saving 
V.  just  exceptions." 

GURNEY. 

The  Master  of  the  Rolls.     Let  it  be  so  stated  in 
this  case. 


Note.  —  The  same  course  was  pursued  in  Hodgkinson  v.  Wyati, 
Rolls,  26th  Mff^  1845. 


Mays.  ATTORNEY-GENERAL  v.  PRETYMAN.(a) 

An  enauiry       IVT^*  ^^'^^  ^"^  ^**-  ^^^^^  supported  an  application 
^j"^«^Jj^;^  f«»*  an   enquiry  before  the  Master  of  what  the 

priety  of  luk-    charity  property  consisted,  and  whether  it  was  proper  to 
ings  to  set        ^^^  ^"7  ^"^  what  proceedings  for  setting  aside  an  ex- 

aside  a  lease     istinir  lease  thereof.      Major   Coles^rave.   who   was    no 
of  chanty  pro-  "         i...  .  .fi  ii         ^*. 

petty,  liberty     party  to  the  information,  was  entitled  to  the  benefit  of 

was  given  for  ^^g  lease,  and  they  asked,  that  liberty  might  be  given 

though  not  a  to  him  to  attend  the  latter  enquiry,  as  he  might  be  in* 

Sus«  ^lo    ^  duced  to  acquiesce  in  the  finding  of  the  Master,  and 

attend.  thereby  prevent  the  necessity  of  further  litigation. 

The  Master  of  the  Rolls.  This  is  contrary  to  the 
usual  practice,  which  is  to  exclude  the  party  against 
whom  the  enquiry  is  directed ;  but  as  the  Attorney- 
General  makes  the  application,  I  will  grant  it,  for  it  may 
probably  save  the  necessity  of  any  further  proceedings. 

(a)  Reported,  4  Beavan^  462. 
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Mr.  Teedj  in  support  of  the  motion.  The  Plaintil 
having  neglected  to  comply  with  the  exigency  of  th^ 
1  W.  4.  r.  36.  5. 15.  rule  13.,  the  Defendant  is  entitled  to 
his  discharge. 

Mr.  Turner  and  Mr.  Baily^  co^itrcu    First,  this  motion 
is  premature,  for  during  the  reference  as  to  poverty^ 
time  does  not  run  against  the  Plaintiff;  this  was  de- 
cided by  the  Vice-Chancellor  of  England  in  Bates  v» 
Bonnor,  {a)     Secondly,  if  a  Defendant  avails  himself  ol 
the   benefit  of  the  6th  and    7th    rules,  and  elects    t(^ 
proceed   to  put  in  his  answer  with  the  assistance  af — 
forded  him  by  the  Court,  he  cannot  avail  himself  of  tbe- 
provisions  of  the   13th  rule.     Thirdly,  the  12th  rul^ 
applies,  for  justice  cannot  be  done,  unless  the  Defendant 
answers,  and  the  Court  may  now  order  the  Defendant  to 
remain  in  custody  until  he  has  answered. 

Viscountess  Bamewell  v.  Cooke  (b)  was  cited. 

Mr.  Teedf  in  reply,  said,  that  the  remand  ought  to  be 
the  subject  of  a  distinct  motion  ^^  upon  the  application  ol 
the  Plaintiff."  (c) 


Tke  Master  of  the  Rolls.  I  entertain  no  doubt  on 
the  last  point.  The  6th  and  7th  rules  were  intended  to 
give  to  a  Defendant  the  opportunity  of  being  discharged 
out  of  custody,  as  soon  as  he  had,  with  the  assistance  of 
the  Court,  performed  the  duty  required  of  him.  These 
two  rules  assume  that  he  is  willing,  but  that  by  reason 
of  poverty,  he  is  unable  to  put  in  an  answer,  and  the 
Court  is  to  supply  him  with  the  means  of  doing  what  is 

required 


(a)  loth  March  1S45. 
(c)  Rule  1 2. 


(b)  6  Sim.  380. 
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vired  of  him*    This  is  certainly  a  very  bumane  pro* 
moD. 


TXhe  15th  rule  is  intended  as  a  spur  to  the  Plain-* 
and  entitles  the  Defendant  to  his  discharge,  unless 
s  PlaintiQ*  uses  every  diligence  in  the  prosecution  of 
^  suit.  It  does  not  deprive  the  PlaintiiT  of  his  right 
"tthe  relief  he  asks,  or  to  the  process  necessary  to  ob- 
L  VI  it ;  for  the  Defendant,  though  discharged,  may  be 
'■rested  again,  and  be  again  made  subject  to  the  same 


3t  is  not,  in  this  case,  necessary  to  state,  whether  the 

riod  of  two  months  is  to  be  affected  by  the  time  which 

is    employed  in  obtaining  the  Master's  report  that  the  De- 

■^v^dant  is  too  poor,  and  in  the  assignment  of  counsel  and 

^^  solicitor.     The  period  for  taking  the  bill  pro  confesso^ 

ms   «c  within  six  weeks"  after  the  period  computed  from  the 

^^piratioDof  such  two  months,  within  which  the  Plaintiff 

^^^^y  be  able  to  take  the  bill  pro  confesso^  and  it  may  be 

Reasonable    to  say,   that  the   bill   shall   not  be  taken 

f^^o    confesso^  while   the  Defendant  is  taking  the  steps 

'^^c^ssary  to  enable  him  to  put  in  his  answer,  and,  if  so, 

^■^^     intermediate  time  ought  to  be  deducted;  but  it  is 

^^^t    necessary  for  me  to  give  any  opinion  on  that  matter; 

*     '^^^ill  assume,  for  the  purposes  of  this  motion,  that  the 

^^l^intiff,  not  requiring  a  discovery,   might,  if  he  had 

*^^^ii  disposed  to  do  so,  have  obtained  an  order  to  take 

&   bill  pro  confesso  pending  the  reference.     A  Defend- 

t:   must  not  be  brought  up  to  take  the  bill  pro  confesso, 

less  than  twenty-eight  days  after  he  has  been  turned 

&«"(A),  but  then,  by  the  13th  rule,  the  bill  must  be 

taken 


^^'  y    ficbey  v.  W/iiiewood,  5  Bea- 

,^"*^^'»      ^  99.,  and   7  Bcavan,  77., 

'^^    ^-^K-der  of  May  1845.    Ord. 
«-»».    rs  10. 


(6)  Rule  2. 


1845. 


Potts 
Wbitmorb. 


y  4 


Wbitmqbb. 
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1845.        taken  p'o  confesso^  *^  within  six  weeks  after  the  period 
^^^^^"^     computed  from  the  expiration  of  two  calendar  months^ 
V.  within  which  he  (the  Plaintiff)  may  be  able  to  take  the 

same  pro  confesso^**  otherwise  the  Defendant  is  entitled 
to  have  his  discharge,  unless  the  Court  sees  good  ccntsejor 
detaining  him  until  he  has  put  in  his  answer,  (a)  This 
power  is  to  be  exercised  **  upon  the  application  of  the 
Plaintiff *'  —  why  may  not  the  Plaintiff's  application  be 
made  when  the  Defendant  applies  to  be  discharged  ?  It 
is  a  reason  to  be  assigned  by  the  Plaintiff  at  the  time, 
and  to  be  determined  by  evidence  then  produced. 

Here  the  Defendant  applies  for  his  discharge,  and  the 
Plaintiff  shows  sufficient  to  satisfy  the  Court,  that  justice 
cannot  be  done  unless  the  Defendant  be  detained  until 
he  has  put  in  his  answer. 

Therefore,  upon  the  application  of  the  Defendant  and 
on  the  appearance  of  the  Plaintiff,  and  on  reading  the 
affidavits  and  bill,  order  the  Defendant  to  be  detained 
in  custody  until  answer  or  further  order. 

(a)  Rules  12  and  13. 


r 
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AECHEE  V.  HUDSON.  ^%  «. 

TT^HIS  case  is  reported  ante,  {a)     A  petition  of  appeal  ^^J^^^^ 

having  been  presented  to  the  Lord  Chancellor  by  pay  costs,  ap- 

the  I»efendant,  ^^  ,^ 

'  motion,  that 

upon  payment 

:Mr.  RoupeU  moved,  Uiat  the  Defendant,  who  had  SltJcoSSl""' 
"^^n  ordered  to  pay  the  costs,  might  pay  them  into  proceedings 
>mjrt,  and  that  thereupon,  all  proceedings  to  enforce  payment 
yment  might  be  stayed,  pending  the  appeal.      He  ^g^^^^be 
Ced  the  application  on  the  ground,  that  if  the  appeal  ing  the  appeal, 
uld  be  successful,  and  the  costs  paid,  the  circum-  tbaithcPl""^ 
of  the  Plaintiffs  were  such,  that  they  could  be  tiff  would  be 
v^er  recovered  back.     He  said  that  this  was  like  a  case  p^y  them  ^ 
i^rreparable  injury,  and  that  the  Defendant  was  willing  refused. 
to   £;ive  the  fullest  security,  by  placing  the  amount  in  the 
•^^iJds  of  the  Court 

Ti&e  Master  of  the  Rolls.  This  is  the  first  time  I 
nave  heard  of  such  an  application  for  such  a  purpose. 
*^  't  ^ere  to  succeed,  I  should  have  a  similar  application 

# 

^^  ^irery  case.     I  think,  however,  I  cannot  grant  it. 

•»"^  application  is,  to  stay  the  order  for  payment  of 
cost^,  on  the  sole  ground,  that  it  is  apprehended  that  the 
plaintiff  may  be  unable  to  repay  them,  and  without  the 
let*-^^  reference  to  the  merits  of  the  case. 

I  cannot  make  the  order. 

(a\  7  Beav,  551, 
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Feb,  13.  26. 


BEAUCLERK  v.  ASHBURNHAM. 


Trustees  were 
"  authorized 
and  cm- 
powered,*' 
with  the 
*^  consent  and 
direction  "  of 
the  tenant  for 
life,  to  lay  out 
the  trust  mo- 
nies on**  lease- 
hold heredita- 
ments," **  in 
some  con- 
venient 
place."   Held, 
that  it  was 
imperative  on 
the  trustees, 
on  the  re- 
quisition of 
the  tenant  for 
life,  to  invest 
in  leaseholds, 
and  that  they 
could  not  re- 
fuse to  do  so, 
on  the  ground 
of  the  liabili- 
ties to  be  in- 
curred by 
them  on  the 
covenants, 
they  having 
expressly  con- 
tracted on  the 
subject,  but 
that  they  had 
a  discretion 
to  exercise 
as  to  value, 
title,  and  lo- 
cality; se- 
condly, that 
leasehold 
houses  were 
within  the 
power. 


¥  TPON  the  marriage  of  the  Plaintiff,  Henry  WiUii 
Beauclerkj  with   Lady   Kaiherine  Ashbumham^ 
settlement   was  executed,  whereby  certain   funds  a 
real  estates  were  vested  in  trustees,  in  trust,  in  effe^ 
for  the  husband  for  life,  with  remainder  to  the  wife 
life,  with  remainder  for  the  children  of  the  marriage. 

The  settlement   contained  the  following  power: 
*^  Provided  always,  and  it  i|  hereby  also  agreed  and 
clared,  that  it  shall  be  lawful  for  the  said  Percy  Ashbu 
ham,  Roberi  Vyner,  Henry  Richard  Cox,  and  Spencer 
mofidy  4*c.  a7id  they  are  hereby  authorised  and  requif 
at  any  time  or  times  after  the  solemnisation  of  the  & 
intended  marriage,  by  and  with  the  consent  and  direct 
in  writing  of  the  said  John  Beauclerk,  during  his  life^ 
to  the  said  trust  funds,  and  premises,  secondly  ther<^ 
before  put  in  settlement,"  at  the  costs  of  the  trust  f:> 
mises,  to  sell  any  part  of  the  trust  funds,  or  call  in 
securities  or  any  part  thereof,  and  "  by  and  with  s 
consent  and  direction  as  aforesaid,  and  at  the  like  c 
and  charges,  to  lay  out  and  invest  the  monies  to  arise 
any  such  calling  in,  sale,  or  transfer,  in  one  or  more  p 
chase  or  purchases  of  freehold  or  copyhold  heredf 
ments,  or  leasehold  hereditamcjits  for  a  term  of  years 
which  not  less  than  sixty  years  shall,  at  the  time  of  si^ 
purchase,  be  unexpired,  and  either  with  or  without  jr 
quiring  the  production  of,  or  enquiring  into  the  title 
the  lessor  of  such  leasehold  hereditaments  to  or  to  demf 
the  same  leasehold  hereditaments,  in  some  convrnient  plct^ 
or  places  in  England  or  Walesy^  to  be  conveyed,  surre^ 
dered,  jissigned  and  assured  unto  the  trustees,  with  pow 


m 
a 
nd 
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to  resell  such  hereditaments,  in  like  manner,  and  in  the        lS4f5. 

meantime,  and  until  such  hereditaments  shall  be  resold,   J*^"^"^^^"^ 

Bkauclbrk 

to  pay  and  apply  the  rents  and  profits  thereof,  (after  pay-  «. 

ing  thereout  the  expences  incident  to,  or  caused  by  any 
repairs  or  insurance  against  damage  by  fire,  of  any  of 
the  buildings  on  such  hereditaments,  and  such  repairs 
and  insurance,  the  trustees  or  trustee  for  the  time  being 
are  hereby  authorized  to  make  and  effect,  if  they  or 
he  shall  think  fit  so  to  do,)  upon  such  and  the  same 
trusts,  and  in  such  and  the  same  manner,  as  the  interest, 
dividends,  and  annual  produce  of  the  monies  laid  out  in 
the  purchase  thereof  would  have  been  applicable,  if  the 
same  had  not  been  so  laid  out  in  such  purchase,  and  such 
hereditaments  so  to  be  purchased  are,  for  the  purposes  of 
the  settlement,  to  be  considered  as*  money  and  personal 
estate. 

Lady    Kaiherhie  died   in    1839,   leaving  an    infant 
daughter. 

The  tenant  for  life,  Mr.  Beauclerkj  was  desirous  of 
having  7740/.  part  of  the  trust  monies,  invested  in  two 
leasehold  houses  in  Lyall  Street  and  Chesham  Place^  Bel-- 
grave  Square^  producing  a  clear  income  of  465/.  a  year, 
after  payment  of  the  ground  rent.  He  made  the  necessary 
application  in  writing  to  the  trustees,  for  that  purpose. 
Two  of  the  trustees  {Ashburnham  and  Vyner)  declined 
to  comply  with  this  request,  the  other  two  assented. 
One  of  the  objections  raised  was,  that  the  trustees,  by 
taking  an  assignment  of  the  leaseholds,  would  become 
personally  liable  to  the  covenants.  Upon  which  it  was 
proposed,  on  behalf  of  Mr.  Beauclerk^  that  the  premises 
should,  in  the  first  instance,  be  assigned  to  Mr.  Beaucierkj 
who  should  assign  them  to  the  trustees  and  give  his 
bond  of  indemnity. 

The 
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1845. 


Beauclerk 

V. 

ASHBURN- 

UAH. 


Tlie  request  not  having  been  complied  with, 
Beauclerk  filed  this  bill  to  compel  the  trustees  to 
the  investment  in  the  leaseholds,  and  if  necessary 
the  removal  of  the  two  dissentient  trustees. 


r. 


ke 
Jbr 


The  two  trustees,  by  their  answer,  said,  that  wh 
the  proposal  was  made  by  the  Plaintiff,  **  considerir"^^ 
such  proposal  to  be  made  by  him,  evidently  with  a  vi 
to  his  own  sole  benefit,  as  tenant  for  life,  and  to  the  gr 
and  obvious  prejudice  of  his  child,  who  was  entitled 
the  capital  of  the  said  trust  fund  under  the  trusts  of  th 
said  settlement,  (he,  the  Plaintiff,  being,  from  his  a 
that  is  to  say,  thirty-two  years  or  thereabouts,  not  un 
likely  to  live  out  the  larger  portion  of  the  terms  foe 
which  such   leasehold  premises  were  holden,)  and  be- 
lieving, that  the  terms  of  the  power  of  investing  th 
trust  funds  in  the  purchase  of  real  and  leasehold  estates^ 
authorised  them  and  their  co-trustees  to  use  their 
cretion  as  to  their  compliance  with  such  proposal,  they 
for  their  better  government,  as  such  trustees,  took  th 
opinion  of  a  barrister  of  long  standing  upon   the  sub- 
ject of  such  proposal,"  (which  opinion  they  set  out  at 
length),  and  acting  thereon,  they  refused  to  comply. 


at 


They  also  submitted,  that  they  were  entitled  to  refuse^ 
on  the  ground  of  the  legal  liabilities  which  they  would 
incur,  by  taking  an  assignment  of  the  leaseholds,  subject 
to  the  rents  and  covenants. 


Mr.  Kindersley  and  Mr.  J.  Baily^  for  the  Plaintiff. 
The  power  not  only  "  authorises,"  but  "  requires  "  the 
trustees,  *'  by  and  with  the  consent  and  direction  "  of 
the  Plaintiff,  to  lay  out  the  trust  monies  in  the  purchase 
of  leaseholds.  The  power  is  therefore  imperative  on 
them,  and  their  discretion  is  limited  as  to  the  value  of  the 
property.     Here  the  leasehold  houses  are  admitted  to 

be 
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ivorth  the  amount  proposed  to  be  invested  in  their        1845. 
jp  1.1  Pchnse. 


It  will  be  objected,  that  the  trustees  may  incur  some 
iDility  under  the  covenants  of  the  lease,  but  that  will 
provided  for,  by  the  mode  in  which  the  arrange- 
Mit  is  proposed  to  be  carried  into  execution;  besides 
Z^  &S,  the  trustees  have  undertaken,  by  the  terms  of  the 
lement,  to  incur  such  a  liability.  Stickney  v.  Sewell  {a\ 
ich  is  cited  in  the  opinion  taken  by  the  trustees,  has 
application  to  the  present  case. 


Brauclbrk 

o. 

ASHBURN- 
BAM. 


r.  Turner  and  Mr.  Whitbread  for  incumbrancers  on 
Plaintiif 's  life  interest,  concurred  in  the  application. 
«y  observed,  that  this  was  not  the  case  of  a  discre- 
x:3ary  power,  but  of  one  which  was  imperative,  and 
tained  the  very  word  *^  required  "  pointed  out  in  the 
3  of  Lee  v.  Young,  {b) 


r.  CoXj  for  the  two  consenting  trustees. 


s 


r.  Sidebottom^  for  Mr.  Ashbtirnham^  one  of  the  dis- 
"ftient  trustees.     It  is  questionable  whether  the  pro- 
T^^  »*  Cy  comes  within  the  power,  and  whether  this  expres- 
'Measehold  hereditaments,"  would  comprise  houses; 
supposing  it  does,  still  was  such  the  intention  of  the 
ors  of  the  settlement  ?     The  investment  is  to  be  on 
*^^^hold,  or  copyhold,  or  leasehold  hereditaments  "in 
^^iTie  convenient  place,"  and  this  evidently  means,  that 
^^  leasehold  must  be  conveniently  situate  with  regard 
^^  the  other  parts  of  the  freehold  or  copyhold  estate. 

The  trustees  were  intended  to  have  a  discretion,  and 
ibey  ought  to  have  regard  to  the  interests  of  all  parties. 

The 

(o)  \  Myl.  4-  6V.  8.  (A)  2  r.  cj-  Co/.  (C.  C.)  p.  536. 


UAH. 
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1845.        The  proposed  arrangement,  though  beneficial  to  th 

,y^^^^^     tenant  for  life  and  his  incumbrancers,  by  increasinir  tli 
Bbal'clbrk  ,  ,  f  ^  **     . 

V.  present  income,  will  be  injurious  to  the  infant  entitled  i 

AsiiBURN-  remainder.  It  is  substituting  a  wearing  out  for  a  pei 
manent  interest  in  land.  Again,  the  trustees  will  incu 
a  liability  they  never  anticipated ;  they  will  be  made  re 
sponsible  for  the  performance  of  the  covenants  in  th 
lease,  and  will  be  subject  to  a  constant  onerous  attention  i, 
seeing  to  the  repairs  and  insurance  and  to  the  perfbni^ 
ance  of  the  other  covenants.  Trustees  ought  not  to  be 
subject  to  such  a  liability.  As  to  the  indemnity,  they 
are  not  bound  to  take  the  bond  of  the  Plaintiff,  and  by 
the  other  arrangement  which  has  been  proposed,  the 
property,  in  transitu^  may  become  liable  to  the  Plaintiff's 
debts. 

If  this  suit  succeed,  a  precedent  will  be  furntsbed, 
and  the  whole  of  the  trust  property  will  be  convertec! 
into  leaseholds. 

Mr.  BacoTiy  for  Mr.  Vyner^  another  dissentient  trustee 
The  power  does  not  take  away  the  discretion  of  the 
trustees  in  the  selection  of  leaseholds  on  which  to  invesi 
the  trust  money.  In  the  execution  of  that  discretion] 
this  trustee,  not  thinking  that  this  will  be  a  proper  in* 
vestment,  has  refused  to  concur.  The  other  alternative 
proposed  to  him  was  to  retire;  such  a  course  would 
manifestly  be  most  improper  on  the  part  of  any  trustee. 
The  trustees  disagreeing,  the  matter  must  necessarily 
be  referred  to  the  only  jurisdiction  which  can  decide  on 
its  propriety. 

Mr.  Roupell  and  Mr.  Imxv^  for  the  infant  The  object 
of  this  suit  is,  to  compel  the  trustees  to  alter  the  nature 
of  the  trust  property  for  the  benefit  of  the  Plaintiff^  re* 
gardless  altogether  of  the  interest  of  the  infant.     In 

order 
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.^r  to  succeed,  the  Court  must  hold  that  the  power  is 
ipulsory,  and  that  the  trustees  have  no  discretion,  for 
ir    ctiey  have  any,  this  Court  will  not  interfere  with  its 
e^cercise.     It  is  clear,  however,  that  they  have  some  dis- 
cretion, for  they  are  to  invest  in  leaseholds  "  either  with 
or  ^thout  requiring  the  production  of,  or  enquiring  into 
the  title  of  the  lessor."     This  discretion  is  not,  surely, 
to    be  committed  to  the  tenant  for   life.     Again,  the 
leaseholds  are  to  be  situate  '^in  some  convenient  place." 
Her^  the  place  is  not  convenient,  for  considering  its 
'Ocality,  it  will  be  subject  to  great  fluctuations  in  value, 
c^epending  on  the  caprice  of  fashion.     The  Court  re-* 
g^rds    the  interest  of  all  parties,  when  it  authorises  a 
CQange  of  investment,  and  on  that  ground,  has  refused 
^o  sat^ction  an  investment,  under  the  act,  upon  an  Irish 

Stuart  V.  Stuart,  (a) 


1845. 


fiSAUCLERK 

r. 

ASHBURN- 
UAM, 


^^X'm  Kindersley,  in  reply. 


e  Master  of  the  Rolls. 

^^^c  refusal  of  the  trustees  cannot  rest  on  this,  that 

\easeV^old  houses  are  not  within  the  power,  nor  on  the 

d^gr*^^  of  risk  they  may  incur  by  investing  on  leaseholds, 

f^^     V)y  the  settlement,  they  have  contracted  for  that 

liability^  though  it  ought  to  be  reduced  within  the  least 

P^'^^VdIc  limits.      If  the   trustees  desire  it,    I    would 

wilU^^gly  refer  it  to  the  Master,  to  make  any  enquiries  as 

to  tl>^  value  or  situation  of  the  property,  or  any  other 

pa^iculars  they  may  require. 

^  must  confess  that  if  I  had  been  in  the  situation  of 
^ti^^e  trustees,  I  should  have  been  just  as  unwilling  to 
^O^sent.     Let  the  matter  stand  over  for  a  week  to  see  if 
(tie  trustees  desire  any  enquiries  before  the  Master. 


This 


(rt)  3  lieavan^  430. 
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1845. 


Beauclerk 

V, 

ASHBURN- 

HAM. 


This  case  came  on  again,  when  a  discussion  toolE 
place,  how  far  the  Court  had  declared  that  there  wa 
an  imperative  duty  on  the  trustees  to  invest  the  trus 
.  money  on  the  leaseholds  in  question. 

The  Master  of  ike  Rolls  said,  he  was  afraid 
adopting  the  declaration  asked  by  the  Plaintiff,  for  thi 
trustees  had  many  things  to  consider.  What  he  con- 
ceived was  this:  —  that  upon  the  requisition  of  th» 
tenant  for  life,  the  trustees  were  bound  to  lay  out  th^ 
funds  in  the  purchase  of  ^^  leasehold  hereditaments,"  is 
some  convenient  place  &c. :  that  leasehold  houses  we 
within  the  meaning  of  the  expression  ^^  leasehold  here^ 
ditaments"  contained  in  the  settlement,  and  that  thm 
trustees  were  not  entitled  to  reject  this  property  as 
investment,  simply  on  the  ground  that  it  consisted  o 
leasehold  houses.  That  he  did  not  mean  to  say  iany* 
thing  about  these  particular  houses,  or  as  to  their  title^ 
situation,  description,  &c.,  for  he  considered  that  th 
trustees  had  a  most  important  discretion  to  exercise  i 
respect  to  those  matters,  which  he  did  not  mean,  in  th 
least,  to  interfere  with.  That  being  brought  before  th 
Court,  they  had  a  right  to  have  any  of  those  matters^ 
now  enquired  into  before  the  Master,  because  it  must:^ 
be  agreed,  at  once,  that  it  would  not  be  fit  for  them  to 
lay  out  the  trust  monies  in  a  low,  bad,  and  deteriorating 
situation. 


The  trustees  must,  therefore,  determine  whether  they 
would  take  upon  themselves  the  charge  of  ascertaining 
these  matters,  or,  being  brought  here,  would  require  the 
assistance  of  the  Court  by  means  of  an  enquiry. 


The  enquiry  was  waived  by  the  trustees. 
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The  question  of  costs  was  then  left  to  the  Court, 
the  trustees  having  served,  and 

He  Master  of  the  Rolls  thought,  that  in  such  a  case 

is  this,  regard  must  be  had  to  all  the  circumstances,  and 

hat  all  parties  should  have  their  costs  out  of  the  fund, 

between  solicitor  and  client,  except  the  incumbrancers, 

hose  costs  ought  to  be  borne  by  the  tenant  for  life. 


1845. 


Bbauclbbk 

V, 
ASHBIJRN- 

HAir. 


BARLOW  V.  GAINS. 

^  I^HIS  bill  was  filed  by  a  mortgagor  against  Morris 
and  Gains  the  first  and  second   mortgagee.     It 
rayed  a  redemption,  but  of  course  did  not  ask  for  a 
«ceiver.     The  mortgagor  was  in  possession. 


At  the  hearing,  on  the  19th  of  Febrtiari/f  the  usual 

-1  ecree  for  redemption  was  made.     The  case  was  after- 

ards  mentioned,  it  being  asked,  on  behalf  of  Gains^ 

l^at,  as  the  mortgagor  was  in  possession,  the  decree 

tght  contain  a  direction  for  the  appointment  of  a  re- 

eiver.     The   Court,  however,   doubted   whether  this 

ould  be  done  on  the  application  of  the  Defendant,  and 

^e  case  stood  over  to  search  for  precedents. 


Feb,  19.  25. 
Marck4. 

At  the  hearing 
of  a  5uit  for 
redemption, 
the  Court  will 
not,  on  the 
application  of 
the  Defendant, 
grant  a  re- 
ceiver against 
the  Plaintifi; 
the  mort- 
gagor in  pos- 
session, none 
being  prayed 
by  the  bill. 

Whether  it 
can  be  done 
by  petition, 
quare. 


Mr.  Temple  and  Mr.  Lovat  for  Gains,  admitting  that 
ey  could  find  no  authority  precisely  in  point,  said, 
at  a  receiver  might  be  appointed  at  the  hearing, 
ough  not  prayed  for ;  Osborne  v.  Harvey,  (a)     So  a 

receiver 


Feb.  25. 


Vol.  VIII. 


(rt)  1  Y.  ^  C(M.  {C.  C)  116. 

Z 
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receiver  might  be  appointed  after  decree,  though  n^ 
prayed  for.  {a)    That,  in  the  analogous  case  of  an  i 
junction,  '^  if,  after  a  decree  for  an   account,  under 
bill  for  foreclosure,   the  mortgagor  attempted  to  c 
timber,  the  Court  would  enjoin  him,  though  there  w. 
no  prayer  for  that ;  "    Wright  v.  Atkins,  {b) 


ot 

a 
ut 


[Tfie  Master  of  the  Rolls.    It  would  appear  r 
able,  but  the  difficulty  is,  that  the  application  is  ma 
by  a  Defendant,  {c)  ] 

The  Court,  having  all  the  circumstances  before  it 
the  hearing  of  the  cause,  has  jurisdiction  to  order 
receiver,  if  the  circumstances   of  the  case  require  i 
though  the  Plaintiff  may  not  pray  for  one  by  his  biL 
and  decline  asking  for  one. 

Mr.  Kindasley  and   Mr.  Craig    appeared    for   th^ 
Plaintiff,  and 


It 
a 
t, 
I, 


Mr.  RoupeU  and  Mr.  Moore  for  the  other  Defendant, 
but  were  not  heard  by 

The  Master  of  the  Rolls,  who  said,  I  would  rather 
not  express  an  opinion  on  the  point  at  present,  but  I 
am  not  aware  of  any  such  application  having  ever  been 
made  to  the  Court.  It  is  to  be  observed  that  it  is 
made  by  the  Defendant  suddenly  and  without  notice, 
and  the  other  parties,  not  being  aware,  could  not  be 
prepared  to  meet  it.  I  will  make  fuither  inquiries, 
and  then  hear  counsel  for  the  Plaintiff,  if  necessary. 


(fl)  2  Mad.  CL  Pr.  (2  edit.) 
232.,  citing  Cooke  v.  Gwi/n,  3  Atk, 
690. 


The 

{b)  1  Vcs,  4-  B,  p.  314.,  and 
see  Goodman  v.  Kine,  ante^ 

(c)  See  Brown  v.  Ncwcdl^ 
2  MifL  Sr  Cr,  558. 


CASES  IN  CHANCEIIY. 
The  case  was  again  mentioned)  when 

TAe  Master  of  ike  Rolls  said,  I  have  made  in- 
quiries, but  have  not  been  able  to  obtain  any  informa- 
tion :  I  do  not  think  it  can  be  done.  I  am  inclined  to  ^^orck  4. 
think  it  might  possibly  be  done  upon  petition ;  but  I  am 
clearly  of  opinion  that  the  PlaintiflT  ought  to  have  some 
notice  of  what  is  intended  to  be  asked  against  him. 


STOPFORD  V.  CHA WORTH.  ^^''^'»- 

T"  EWIS  Montolietij  at  the  time  of  making  his  will,  Under  limit- 
-^-'  had  two  daughters,  namely,  Maria  Georgiana^  who  ^\\\^  jq  a  mar* 
was  unmarried,  and  Julia  Fannj/j  the  wife  of  Captain  [icd  woman, 

--,.-,      ,  ,  1       .        1     1  1  M  1  her  husband 

fruorahamy  who  at  the  time  had  no  cbildren.  and  children, 

held,  on  the 
context,  that 
By  his  will,  dated  in  1817,  the  testator,  after  reciting  the  children 

that  he  was  possessed  of  three  specified  species  of  stock,  marriaEe^took 
bequeathed  one  half  thereof  to  his   daughter   Maria  nothing. 

^^         ,  It*  1        •         r  Beque>t  to 

Qeorgtana^  her  heirs  and  assigns  for  even  ^  married 

daughter  for 

-_      _  11.  i^^c,  and  if  she 

He  then  gave  the  other  moiety  to   trustees,   upon  survived  her 

trusts,  which  were  declared  as  follows: —  husband  and 

'  children,  to 

trunsPcr  it  to 

«  In  trust  that  they  will  regularly  pay  to  my  daughter,  feft'SrU*''' 
Julia  Fannyj  all  the  dividends  arising  from  the  three  then  to  her 
said  sums,  for  her  sole  and  separate  use,  independent  of  taJQ  f^/fbr 

her  '^'^«  ^^^^  ^^ 

raainder  to 
her  children, 
with  a  gift  over,  in  the  event  of  her  dying  in  the  life  of  her  husband  without  leaving 
children.    She  died  leaving  children  by  Captain   fT.,  and  by  a  second  marriage. 
Held,  that  the  latter  were  not  entitled  to  participate  in  the  fund. 

Z  2 
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1845. 


Stopford 

V. 

Cbaworth. 


her  husband ;  and  should  she  survive  her  husband 
children,  that  they   will,  whenever  that  should   ta 
place,  transfer  to  her,  the  said  Julia  Fanny^  the  sa 
three  sums   of  2187/.   bank   stock,    10,000/.   consol 
2250/.  old  South  Sea  Annuities,  to  be  at  her  own 
posal,   to   her,   her  heirs,  and   assigns   for  ever;   b 
should  she  die  leaving  a  child  or  children,  that  the 
will,  after  her  death,  pay  the  said  dividends  to  her  bus 
band.  Captain    WiWraham^  during  his  life,  and  at  hi 
death,  transfer  the  said  three  sums  to  any  one  child,  o 
among  her  children,  in  such  proportions  as  she,  by  wil 
or  deed,  or  any  other  written  document,  may  have  ap 
pointed,  upon  their  attaining  the  age  of  twenty-one 
or  marriage  of  the  daughters;  but  in  case  of  her 
left  no  such  will,  deed,  or  appointment,  then  the  whol^ 
to  the  child,  should  there  be  but  one,  otherwise  in  equal- 
proportions  among  the  children,  upon  their  attaining  the^ 
age  of  twenty-one  years,  or  marriage  of  the  daughters  p 
but  should  the  said  Julia  Fanny  die  during  the  life-^ 
time  of  her  husband  without  leaving  children,  that  th^ 
said  trustees  will,  immediately  after  the  death,  transfer 
the  said  sums  of  2 1 87/.  bank  stock,  10,000/.  consolidated 
bank  annuities,  and  2250/.  old  South  Sea  annuities,  to 
my  daughter  Maria  Georgianoy  her  heirs,  and  assigns 
for  ever." 


\d 


The  testator  died  in  1817. 

Captain  Wilbraham  died  in  1824,  leaving  his  widow 
her  surviving,  who  in  1826  married  Sir  H,  F.  Bcuverie, 


The  testator's  daughter,  Julia  Fanny^  died  in  1836, 
without  having  executed  her  power  of  appointment, 
leaving  four  children  by  her  first,  and  two  by  her  second, 
marriage. 
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The  question  in  the  cause  was  this,  —  whether  the 
ohildren  of  the  second  .marriage  participated  in  the  fund. 

Mr.  Tinney^    Mr.  Turner^   and   Mr.  Prior  for  the 
Plabtiffs,  the  children  of  the  first  marriage.     The  word 
^*  oliildren ''  in  the  will  is  applicable  only  to  the  children 
of*  the  existing  marriage.     It  is  plain  from  the  context 
oF  the  will  that  the  *^  husband  "  referred  to  is  Captain 
Wiibraham^  who  is  specifically  named.     If  there  should 
be  surviving  children,  he  is  to  take  a  life  interest,  and 
the    olass  of  children  would  have  to  be  determined  at 
his    death.     If  she  survived  her  husband  and  children, 
(meaning  those  by  her  first  marriage),  then,  *^  when- 
ever that  event  should  take  place,"  the  funds  were  to  be 
transferred  to  her.     The  only  gift  is  in  the  direction  to 
transfer,  and  the  gift  therefore  vested  only  on  the  hap- 
pening of  that  event ;  Baisford  v.  Kebble  {a) ;  but  if  the 
event  depended  upon  her  death,  leaving  no  children  of 
any  marriage,  as  contended  for  by  the  Defendants,  there 
^ould  be  no  vesting  until  her  death,  and  no  transfer 
^^uld  ever,  by  any  possibility,  be  made  to  her.     The 
^^tator  evidently  considered  that  the  trust  might  ter- 
Diinate  in  her  lifetime,  otherwise  he  would  not  have  di- 
^^®cted  a  transfer  to  her.     The  testator  intended,  in  the 
^▼ent  of  his  youngest  daughter  becoming  a  widow  with- 
out   children,  to  assimilate  her  legacy  to  that  of  the 
eldest  daughter,  to  whom  the  bequest  was  absolute. 

Under  a  bequest  to  a  wife,  the  widow  of  an  after 
marriage  will  not  take ;  neither  should  children  of  a  sub- 
sequent marriage  be  allowed  to  take,  under  a  gift  to  the 
cb^Mren  of  a  marriage  specifically  pointed  at  by  the 
yrVlU    They  also  cited  Wilkinson  v.  Adam,  (i) 

Mr. 


1845. 


Stopford 

V, 

Chaworth. 


(a)  3  Vet.  363. 


(A)  I   Ves,  <!•  B.  43. 
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1845.  Mr.  Rolt  in  the  same  interest. 


V.  Mr.  Lloyd  (in  the  absence  of  Mr.  KindersUy)  for  the 

Chaworth.  children  of  the  second  marriage.  At  the  date  of  the 
testator's  will,  his  daughter  had  no  children,  therefore 
there  were  no  children  who  were  peculiar  objects  of  hb 
bounty ;  but  his  intention  was  generally  to  provide  for 
any  children  his  daughter  might  have.  If  the  con- 
struction contended  for  by  the  Plaintiflb  be  the  right 
one,  the  children  of  the  first  marriage  might  all  die,  and 
the  surviving  children  by  a  second  marriage  woald  be 
unprovided  for,  and  if  she  died  leaving  children  but  no 
husband,  there  would  be  an  intestacy.  The  words  of 
the  bequest  will  be  satisfied  by  including  all  children  and 
any  husband,  and  by  holding,  that  the  meaning  of  the 
word  husband  is  limited  in  that  clause  only,  in  which 
Captain  Wilbraham  is  specifically  mentioned.  In  Bar^ 
rington  v.  Tristram  {a)f  under  a  gift,  **  upon  trust  for 
and  for  the  benefit  of  all  and  every  the  child  and 
children  of  the  testator's  niece,  Mrs.  Tristram^  the  wife 
of  the  Reverend  Thomas  Tristram^^  the  children  of  a 
subsequent  marriage  of  the  niece  born  before  the  period 
of  distribution,  were  held  entitled  to  take. 

The  Master  of  the  Rolls.  I  feel  much  obliged  to 
Mr.  Uoyd  for  his  very  able  argument,  but  I  do  not 
think  1  need  trouble  you,  Mr.  Tinney^  to  reply  in  this 
case. 

If  I  were  at  liberty  to  make  a  will  for  this  gentleman, 
or  to  construe  it  upon  a  conjecture  of  what  he  would 
have  done  if  the  circumstances  had  been  present  to  his 
mind  at  the  time,  I  should  have  no  hesitation  at  all  in 
giving  that  construction  which  would  meet  Mr.  UoytPs 

view ; 

(a)  e  Fes.  545. 
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«^;  but  I  am  not  at  liberty  to  do  any  such  thing:  I        1845. 

^t  take  the  words  as  they  stand.  r^^^^^"^ 

^  Stopfobd 

«. 
This  is  an  extremely  ill  drawn  will,  and  I  am  satis-    Chawobth, 
this  gentleman  had  not  in  his   mind  any  such 
C€>Kitiiigency  as  that  which   has  happened.      His  will 
does    not  contain  such  &  general  description,  or  any 
suc^fa    statement,  as  to  enable  me  to  construe  the  words 
in    WL     way  to  give  effect  to  that,  which  probably  would 
hav^    been   his   intention,   and  which  he  would  have 
c>EI>v*cssed9  if  he  had  contemplated    the   contingency 
^hicsli  has    happened.     This    testator  was  possessed 
^^     "^^erj  considerable  sums  of  stock.      He  had  two 
^^^^^Shters,  one  who  was  married,  but  had  no  children, 
another  who  was   unmarried.      He  divided  the 
s  in  question  between  his  two  daughters.     To  the 
arried  daughter,  he  gave  one  moiety  absolutely  <<  to 
her  heirs,  and  assigns*"     There  is  the  same  ex- 
^  ^^'^^^ssions  in  the  gift  to  the  married  daughter,  "to  her,    • 
^^'^^     heirs,  and  assigns.'^    With  respect  to  the  married 
gbter,  who  had  no  children,  he  meant  to  provide 
the  children ;  he  meant  to  give  something  to  the 
iMtnd,  if  he  and  the  children  survived  the  wife ;  but 
o  other  event. 


d 


1^ 


agree  with  Mr.  Uoj/d  that  there  were  four  con- 
but  he  provides   for  three  only;  first,  in 
e    of   the    daughter    surviving    her    husband    and 
^^^^^Idren :  in  that  case,  he  desires  the  moiety  which  he 
'*^^^  intended  for  her  family,  to  be  transferred  to  her 
•^^Bolutely,  "to  her,  her  heirs,  and  assigns  for  ever;*' 
^-^at  is,  if  she  became  a  childless  widow,  she  was  to 
^^  the  absolute  owner  of  this   moiety,   in   the  same 
manner  that  he  had  made  her  sister  absolute  owner  of 
tbe  other. 

2:  4  The 
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1845.  The  next  event  he  provides  for,  is,  if  she  dies*  leaTing 

r^^^^^      her  husband  and  children.     In  that  event,  he  makesa 
Stopford  ' 

V.  gift  to  the  husband   for  life,  and  afterwards   to  the 

Chaivorth.    children.     There  is  a  third  contingency;  if  she  died, 

leaving  a  husband  and  no  children,  in  that  case,  he 

gives  the  fund  over  to  the  other  daughter,  and   the 

husband  gets  nothing. 

If  he  had  been  asked,  whether,  intending  to  provide 
for  his  daughter  and  her  children,  he  meant  to  say  this, 
that  if  she  married  twice,  and  left  no  children  by  the 
first  husband,  surviving  her,  but  several  children  by  the 
second,  those  children  should  go  without  provisioDy 
one  could  hardly  think  that  he  would  have  assented. 
It  is,  however,  possible ;  for  this  gentleman  might  have 
disapproved  of  a  second  marriage,  and  might,  on  that 
account,  have  made  no  provision  for  the  children  in  that 
event,  though  it  seems  to  me  to  be  improbable. 

Under  these  circumstances,  the  question  which  arises 
in  this  case  is,  whether  he  has  used  such  general  words 
in  describing  the  children  who  are  to  take,  as  justifies 
the  Court  in  comprising  the  children  of  the  second 
husband  ;  that  is  the  question. 

She  had  a  husband  at  the  time.  First,  he  gave  it  to 
her  for  her  separate  use,  independent  of  her  husband, 
and  if  she  survived  her  husband  (which  I  can  only  con- 
strue to  mean  her  present  husband)  and  children,  the 
trustees,  whenever  that  event  takes  place,  are  to  transfer 
the  said  three  sums  to  her,  her  heirs,  and  assigns  for 
ever;  but  should  she  die  leaving  a  child  or  children, 
that  they  shall,  after  her  death,  pay  the  said  dividends 
to  her  husband  Captain  Wilbraham^  using  the  very 
same  expression  used  before  "to  her  husband,"  and 
adding,  by  way  of  exemplification,  "  Captain  WilbrahamJ^ 

Now 


\ 


CASES  IN  CHANCERY. 


S87 


>fow  Mr.  Lloyd  has  very  ingeniously  argued,  that  this 
expression  **  Captain  Wilhraham  ''  limited  the  meaning 
€>f  the  word  *^  husband  "  to  that  particular  clause ;  and 
as  that  limitation  was  not  contained  in  the  Former  clauses 
the  v^ord  *'  husband  "  might  be  construed  to  mean  any 
husband  she  might  happen  to  have.     I  confess  I  do 
not  think  that  this  is  a  liberty  I  can  take  with  the  words. 
She    had  a  husband,  by  description,  applicable  to  it. 
AVelly  then,  pay  the  dividends  to  her  husband  Captain 
fVilbraham  during  his  life,  and  at  his  death,  transfer  the 
said  three  sums  among  her  children.     And  we  come 
again  to  the  last  clause,  which  is  this,  ^^  should  the  said 
•TMdlia  Fanny  die  during  the  lifetime  of  her  husband,  with- 
out leaving  children,  then  the  funds  are  given  over." 


1845. 


Stopford 

V. 

Chaworth. 


IF  I  could  have  found  any  expressions  in  this  will, 
tending  the  bequest  to  her  children  generally,  with- 
out reference,  either  expressly,  or  by  necessary  impli- 
cation, to  the  husband  she  then  had,  I  should  have  had 
K^^&t  satisfaction  in  so  construing  this  will ;  but  taking 
^©  urords  of  the  will  as  they  stand,  it  appears  to  me, 
that  I  am  not  at  liberty  to  construe  "  her  children  "  to 
"^  any  other  children  than  those  she  might  have  by  that 
particular  husband. 


I  very  much  regret  to  see  such  a  result,  for  the  con- 

s^uence  might  have  been,  that  none  of  her  children 

Viving  at  the  time  would  have  been  provided  for  at  all ; 

1  think,  however,  this  is  the  necessary  effect  of  this  will, 

and  I  must  make  a  declaration  accordingly. 
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JIfay  6. 8.  In  re  BRACEY. 

Under  ordi-      ri^HIS  was  a  special  application  made  by  a  mo 
sto7cw!  an"'  6^^>  '^^  ^^^  taxation  of  the  bill  of  costs  of 


order  for  tax-    mortgagee's  solicitor^  which  he,  the  petitioner,  was  liab 
obtained  as       to  pay.    An  objection  being  raised,  that  the  order  mig 

of  course  by      j^^yg  hetn  obtained  as  of  course, 
third  parties, 
'^  liable  to 

P*y*  Mn  Hardy^  for  the  petitioner,-  submitted,  that  the  a 

plication  was  necessarily  made  specially,  and  he  s 
that  the  Under  Secretary  had  so  informed  his  client 

Mr.  Tumei'i  contri.     The  petitioner  might  have  ob 
tained  the  order  as  of  course :  he  ought  therefore  to 
ordered  to  pay  the  costs  of  this  special  petition. 

TTie  Master  of  the  Rolls  said,  he  would  make  in- 
quiry. 


il%8.  The  Master  of  the  Rolls. 

It  appears  that  the  parties  agreed  that  a  sum  of 
money  should  be  deposited,  and  that  unless  the  amount 
of  the  bills  should  be  agreed  upon,  they  should  be 
taxed.  The  parties  did  not  agree  on  the  amount,  and 
therefore  it  became  necessary  to  tax  the  bills  in  the 
ordinary  way.  The  secretary  had  no  difficulty  in 
giving  the  order  as  of  course,  except  this,  that  the 
party  applying  for  it  stated,  that  there  had  been  some 
special  agreement  between  the  parties,  but  he  could 
not  explain  the  nature  of  it.      If  it  had  been  stated 
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that  no  special  agreement  existed,   die  order  would        1845. 
have  been  of  course. 


In  re 
Bbacey. 


It  has  been  establibhed  that  third  parties  liable  to 
psty  may,  under  ordinary  circumstances,  obtain  an  order 
for  taxation  as  of  course. 


ERASER  V.  WOOD.  Feb.  24. 

TN  1842,  the  Plaintiffs  put  some  property  up  for  sale,  Where  there 
subject  to  special  conditions  of  sale,  and  the  Defendant  delay  and 

Wood  became  the  purchaser  for  81,500/.     The  abstract  \^^^^  is  little 

,  hope  of  per- 

^as  delivered  in  May,  which  suppressed  all  mention  of  fecting  the 

•  suit  which  is  after  stated.     In  November  following,  J^'i^^jJ^?  * 
the  vendors  instituted  a  suit  for  specific  performance,  in  time,  the 
^bicfc  a  decree  was  made  in  Apnl  1848,  referring  it  to  dUm?88'^a'pur. 
">^    Afaster  to  inquire  whether  a  good  title  could  be  chaser  with 
^adfs.     In  July   1848,  the  Defendant  carried  in   his      iniR42,the 

*Jecitions  to  the  title.      In  the  investigation,  the  follow-  Defendant 
\n  .  ,  ,  contracted  to 

'"S     <:^ircumstances  appeared  relative  to  the  title  of  the  purchase  an 

estat^._  estate.   A  suit 

for  specific 
performance 

•^lie  estate  had  belonged  to  John  Revetly  who,  by  his  g^me  year 
^"'^  charged  his  real  estates  with  the  payment  of  his  been  insti- 
"^'^'^^.    He  died  in  1809,  and  in  1818  a  creditor's  suit  (a)  vendors,  it  ap- 

^**        instituted,  and   in   1817  a  decree  was  made   for  peared,that 
.  1  •  ,  ,  the  vendors 

^"  *^g  the  accounts,  and  for  raising  the  deficiency  of  claimed  under 

i.i^     a  testator  who 
^"®  died  in  1809, 
(a)  Jettttp  V.  White.  and  subject  to 

his  debts:— 

iJ^eX.  «  creditor's  suit  had  been  instituted  in  1813,  and  a  decree  for  an  account  and 

fgX^  made  in  181 7, since  which  time  nothing  effectual  had  been  done  in  the  suit,  and 

^o    report  of  debts  had  been  actually  confirmed.    After  so  great  delay,  no  further 

i^in^  was  given  to  the  vendors  to  complete  their  title,  and  the  bill  for  specific  per- 

^a^^ance  was  dismissed  with  costs. 
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the  personal  estate^  by  a  sale  of  the  real  estate*    Th 

suit  had  become  abated  in  I82O9  and  in  1834  a  decre^ 
had  been  made  in  a  supplemental  suit  of  Jessup 
RevetL  The  suit  became  abated  in  18S8,  and  was  re 
vived  in  1839  ;  but  no  effective  proceedings  bad  eveK 
been  had,  and  no  report  of  debts  had  ever  been  made 
It  was  therefore  objected,  that,  ihe  estate  being  subjec* 
to  the  decree  oF  1817,  and  to  the  unascertained  debts 
a  good  title  could  not  be  made  by  the  Plaintiffii, 


The  Plaintiffs,  it  appeared,  claimed   under  parties, 
beneficially  entitled  under  the  will  of  the  testator ;  th^ 
estates    having   been  by   them   conveyed   in   1825 
trustees  for  sale,  and  the  Plaintiff  Fraser  being  a  sub-^ 
stituted  trustee  under  a  deed  dated  in  1839. 


To  remove  the  objection,  the  Plaintiff,  in  Februa 
1844,  produced   the  draft  of  the  Master's  report  in 
the   creditor's   suit,  finding    debts   to   the   amount  ol 
1052/.;  but  this  report  had  never  been  confirmed* 


The  Master,  in  July  1844,  reported  against  the  title, 
whereupon  the  Plaintiffs  excepted  to  the  report. 

The  cause  came  on   upon  the  exceptions,  and  for 
further  directions. 


Mr,  Turner  and  Mr.  Cofc,  for  the  Plaintifis,  con- 
tended that,  after  such  a  lapse  of  time>  the  presump- 
tion, naturally  arising  was,  that  there  were  no  other 
debts  than  those  stated  in  the  Master's  report,  which 
would  be  provided  for  out  of  the  purchase  money. 

[The  Master  of  the  Rolls.  If  this  were  a  case 
out  of  Court,  there  would  be  a  strong  presumption 
after  the  lapse  of  time;  but  where  there  is  a  decree 
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rthe  benefit  of  all  the  creditors,  and  while  the  matter 
£n  th^  Master's  office,  the  Court  cannot  act  on  such 
presumption.  The  proceedings  in  this  Court  are 
etimes  made  use  of  to  prevent  a  party  prosecuting 
claims.]  At  all  events,  the  Court  will  give  to  the 
dors  au  opportunity  of  perfecting  their  title ;  Sugden*s 
rs.  (a) 


1845, 


cJ 


^The  Master  qfihe  Rolls.  It  is  clear  that  there  is  at 
ent  no  title :  the  only  question  is,  whether  the  ven- 
are  entitled  to  any  Further  inquiry. 


[r.  Kinderdetfj  Mr.  Wood^  and  Mr.  Simpson^  for  the 
I^ciircrhaser,  commented   on   the  dates  of  the  difierent 
parooeedings  in  the  creditor's  suit,  and  argued,  that,  after 
tftm^  ^rross  neglect  that  characterised  the  proceedings  in 
tbe  creditor's  suit,  the  irregularity  and  imperfection  of 
the     proceeding,   the   wilful    concealment  of  the   ex- 
is  thence  of  the  suit,  and  having  regard  to  the  special 
conditions,  and  the  little  hope  of  a  speedy  termination 
oT   tlie  litigation,  the  Plaintiffs  had  no  claim  to  further 
indulgence  to  enable  them  to  make  out  a  title. 

^/Lr.  Ccle^  in  reply. 

The  Master  of  the  Rolls  (after  referring  to  the 
facts)  said :  Can  any  one  entertain  a  doubt  of  the  cor- 
rectness of  the  Master's  finding,  seeing  there  was  a  suit 
1^  irhich  the  estate  was  made  subject  to  a  decree  pro- 
noQQoed  in   1817,  in  which  no  report   has  been  yet 
mde,  and  in  which  nothing  has  been  ascertained  as 
to  the  debts.     The  parties  rely  on  the  ordinary  pre- 
sumptions as  between    individuals   where   there  is  no 
suit,  but,  under  the  decree,  if  the  debts  are  not  paid, 

the 
(«}  Vol.  I.  415.  (lothed.) 
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the  creditors  have  a  right,  at  any  time,  to  come  in  and 
be  admitted.  In  the  Master's  oflBoe  the  Plaintifia  relied 
on  the  presumption,  and  seem  staggered  at  the  objec* 
tion,  and  how  did  they  try  to  get  rid  of  the  defect  ? 
I  am  unwilling  to  suppose  that  they  obtained  from  one 
of  the  Masters,  ignorant  of  the  facts,  a  report  in  the 
absence  of  the  parties  interested :  yet  it  appears,  that 
to  this  hour  they  have  not  been  able  to  confirm  the  re- 
port, and  they  can  only  produce  the  draft  report  in 
1844,  which  has  not  been  confirmed. 


; 


A  sale  has  been  ordered  under  the  Court,  but  then 
have  been  so  many  irregularities  in  the  proceedings,  that 
no  man  will  believe  that  this  matter  can  be  set  n 
without  great  delay  and  expense.  The  question 
whether  this  is  one  of  those  cases  in  which  the  Court 
given  time  to  the  Plaintiff  to  set  the  matter  right  I  d> 
so  in  Sidebotham  v.  Barrington  {a) ;  but  each  case  mu 
depend  on  its  peculiar  circumstances.  I  roust  see 
the  parties  have  not  been  in  grievous  error;  and 
ought  also  to  see  some  probable  chance  of  the  diflBcultjr 
being  got  over  in  a  short  time.  I  do  not  see  either. 
If  I  did,  I  should  act  as  I  did  on  a  former  occasion,  and 
give  leave  to  present  a  petition  for  a  reference  back  to 
the  Master;  but  I  see  no  reason  to  give  time.  The 
exceptions  must  be  overruled,  and  on  further  direc- 
tions, the  bill  must  be  dismissed  with  costs. 


(a)  J  Beavan,  594,,  4  Beavan,  1 10.,  and  5  Bemttm^  86  !• 
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HARVEY  V.  BIGNOLD.  March  s.  1 1. 

^■^HIS  case  came  before  the  Court  upon  a  demurrer  Where  a 

on  record  for  want  of  equity,  and  one  ore  lenus  for  PJwntiffby  his 

^     •^'  bill  pray«  the 

want  of  parties.  diuolution 

and  winding 
up  of  a  com- 
pile bill  Stated  that  in  1834  a  joint  stock  company,  pany,  hecan- 

^^Wed  the  **  Norwich  Yam  Company/'  was  established  ;  behalf  &c  All 

™*t  the  capital  was  divided  into  numerous  shares  of  ^®  partners 
^1^  must  be  made 

^'^^    amount  or  value  of   100/.   a  share;   that  John  parties. 

"^^9\fejf^  who  had  ten  shares  therein,  died  in  1842,  and 

^*^t   the  Plaintiffs  were  his  executors;  that  the  De« 

^c^dants,  the  present  directors,  had  made  profits  which 

^■^y  refused  to  account  for,  and  that  they  also  refused 

^    permit  the  Plainti£fs  to  sell  and  transfer  the  ten 


The  bill  charged,  that  the  Defendants  greatly  mis- 

in«iuiged  the  affairs,  and  that  it  had  become  a  very 

^<^^Uig  concern,  and  that  it  would  be  to  the  advantage  of 

*ll  the  shareholders,  to  dissolve  and  wind  it  up ;  but 

^ftt  the  Defendants  declined  to  take  the  necessary  steps 

^  tJMit  purpose,  and  threatened  and  intended,  against 

u^  consent  of  the  shareholders,  to  carry  on  the  business, 

^  coDtract  debts  on  account  of  the  company,  and  pledge 

^  credit  thereof,  and  apply  the  assets  of  the  company 

to  their  own  private  use. 

The  bill,  which  was  filed  against  the  directors  by  the 

two  Plaintiflfs  on  behalf  of  themselves  and  all  the  other 

Aareholders  except  the  Defendants,  prayed  an  account 

of  the  dealings  and  transactions  of  the  company,  and 

(hat  it  might  **  be  dissolved  and  determined,  and  that 

tlie 
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the  accounts  and  affairs  of  the  said  co-partnership  a 
of  the  several  partners  therein  in  respect  thereof  mi 
be  wound  upy  ascertained,  settled,  and  adjusted,  by  a 
under  the  direction  and  decree  of  the  Court,'*  and 
an  application  of  the  assets  and  division  of  the  surplu 

To  this  bill  the  Defendants  demurred  for  want 
equity,  and  at  the  bar  they  also  demurred  ore  tenus  fc 
want  of  parties. 

Mr.  Tmner  and  Mr.  Bates,  in  support  of  the  d 
murrer,  contended,  that  where  the  bill  sought  to  have 
concern  wound   up,   all   the   partners   must  be   ma 
parties,  and  that  some  could  not  sue  on  behalf  of  t 
others.     That  here  there  was  not  even  an  allegati 
that  the  parties  were  numerous,  for  though  the  skan 
might  be  numerous,  yet  the  parties  holding  them  migb' 
be   few.      They   referred   to   Loscombe  v.   Russell  {a^ 
Richardson  v.  Hastings  (i),  Evans  v.  Stokes  (c),  Wallworl 
V.  Holt{d)y  Harrison  v.  Armitage  (^),  Long  v.  Yonge  (^'JC 
Deekes  v.  Stanhope  (^),  Richardson  v,  Larpent.  (i) 


c 


Mr.  Roupcll  and  Mr.  Younge,  in  support  of  the  bill 
contended,  that  in  many  cases  where  the  object  soughr 
for  was  for  the  common  interest  of  all,  a  few  might  su 
Qn  behalf  of  the  others,  and  that  here  it  appeared  that^ 
the  shares  were  numerous.     If  it  were  otherwise  justic 
could    not   be   administered.      They  cited  Harvey  v. 
Harvey,  {k) 


4 
t 


(a)  4  Sinu  8. 

(b)  7  Beav,  301.323. 

(c)  1  Keefiy  24. 

((/)  4  Myl.  4-  C.  619. 
(e)  4  Mod.  143. 
(g)  2  Sen,  569, 


Mr. 

(A)  V.  C.  E.,  2(1  March,  and 
July  12,  1844. 

(i)  2  r.  4-  C.  (C.  C.)  507,  6 
&  7  VicLclW, 

{k)  4  Beav.  215. 
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Mr.  BaieSi  in  reply.  The  allegation  ought  to  have 
t^een  that  the  parties  and  not  that  the  shares  are  nume- 
jrous. 


The  Master  of  the  Roll9. 

I  think  the  demurrer  for  want  of  parties  is  sustainedi 
Kit  that  the  demurrer  for  want  of  equity  is  not. 


The  general  rule  is,  that  when  you  are  seeking  for 

€  dissolution  of  a  partnership,  it  being  perfectly  clear 

t.I'B  fit  all  the  partners  are  accountable,  you  must  have  all 

th«  partners  present.     I  agree,  there  might  possibly  be 

exmses,  in  which  the  allegations  of  the  bill  are  such,  as 

make  it  expedient  and  right  to  depart  from  that 

ict  rule;  but  I  think  it  would  be  difficult  to  find  an 

icmstance  in  which  such  allegations  would  be  consistent 

^^v-ith  the  facts  of  the  case;  however,  such  allegations  do 

exist  here. 


1845. 


Harybt 

V. 
BiGMOLD. 


This  case,  independent  of  the  other  equity  which  id 
igbt  to  be  established,  prays  a  dissolution  and  dis- 
tribution, and  calls  upon  the  Court  to  proceed  to  do 
things  in   which   the  absent  parties  have  an  interest. 
That  cannot  be  done.     That  they  ought  to  be  here  is 
nianifest;  for  it  cannot  be  denied  that  they  must  have 
^^nflicting  interests  amongst  each  other.     That  being  so, 
I  think  1  must,  upon  the  principle  upon  which  I  have 
Wore  acted  and  which  has  been  followed,  allow  the 
demurrer  for  want  of  parties. 

I  must,  at  the  same  time,  allow  the  Plaintiffs^  leave  to 
amend,  and  I  will  not  confine  it  to  adding  parties,  but 
will  give  them  leave  to  amend  as  they  may  be  advised, 
for  the  purpose  of  altering  the  prayer  of  this  bill,  in  such 
manner  as  they  may  think  fit,  in  order  to  limit  the  relief 
asked  to  such  as  may  be  had  on  the  record  as  now  framed. 
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I  consider  it  to  be  clearly  established,  and  very  mu 
for  the  advantage  of  all  persons  engaged  in  these  joi 
stock  concerns,  that  where  there  is  a  plain  communi 
of  interests  between  the  Plaintiffs   on  the  record  a 
those  on  whose  behalf  they  sue,  you  cannot  object  f< 
want  of  parties.     The  question  is,  whether  you  hav 
either  on  the  record  or  from  the  nature  of  the  tran 
action,  sufficient  to  shew  that  there  cannot  be  a  c 
munity  of  interests  between  those  on  the  record  an 
those  on  whose  behalf  they  sue;  if  that  be  so,  the  obj 
tion  for  want  of  proper  parties  prevails. 


\ 


I  wish  to  observe,  that  this  rule  is  very  often  ex- 
tremely inconvenient.  Joint  stock  companies  have  ex— ^ 
tended  of  late  years  to  such  a  degree  and  so  very  man 
important  interests  are  involved  in  them,  that  the  ol 
rules  of  the  Court  have  become  inapplicable  to  them 
the  persons  being  so  numerous  you  don't  know  how 
grapple  with  the  rights  of  the  parties.  I  am  very  so 
there  is  not  power  to  do  that  which  the  Plaintiffs  ask  for.* 
I  should  be  very  glad  if  power  was  given  to  the  CourtB' 
to  do  it  {a) ;  but  I  am  afraid  it  can  only  be  done  by  tb 
act  and  sanction  of  the  legislature. 


-r. 


I  overrule  the  demurrer  for  want  of  equity,  and  alloi 
the  demurrer  for  want  of  parties,  but  without  costs,  am 
I  give  the  Plaintiffs  leave  to  amend  the  bill  as  they  ma. 
be  advised. 

(d)  See  6  4'  7  Vici.  e.XU.t.  S3. 
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CONOLLY  V.  FARRELL.  Feb.  26, 27. 

CONOLLY  V.  BUTCHER.         ^"^^^  ^'  "' 


HE  testator,  by  his  will  dated  in  1839,  appointed  A  testator 
his  wife  Elizabeth  and  Hugh  ConoUy  executors,  and  house  &c.  to 
e  thereby  irave  and  bequeathed  to  his  wife  Elizabeth^  *?"  ^*^®»  j??' 

•^  ®  ^  the  use  of  her- 

11  the  goodwill  of  the  house  and  business,  being  situate  self  and  his 

nd  known  by  the^name  of  the  Blue  Pig  in  St.  Mary  J^jfcM^the 
^   *,  with  the  stock  in  trade,  fixtures,  furniture,  &c.,  following 

trust  **  that 

erery  thing  of  household  goods  that  he  might  be  ^^g  ^Ve  and 

of  at  the  time  of  his  death, /or  the  use  of  his  «^a"?^l«! 
_  __,.     ,,         ,,.,       ,         «iA  1.  should  live 

i  Elizabeth  ana  hts  daughter  Sarah  Ann,  subject  to  together,  and  ; 

m  following  trust:— that  his  wife  Elizabeth  and  his  £^^,Ji\iJ' 
e  said  testator's  said  daughter  should  live  together,  charge  and 
d  that  his  wife  should  take  charge  and  see  to  the  ^^^enance 
I  wnteoance  and  support  of  his  said  daughter  during  her  and  support  of 
nority^  with  the  instruction  of  the  said  Plaintiff  jETf^A  during  her  ' 
;  and  if  his  wife  Elizabeth  should  dispose  of  the  ininority,  with 

m^  *  the  instruc- 

^>t:aaines8  &c.  of  the  said  public-house  in  St.  Mary  Axe  tions  of  i/.C." 
aforesaid,  then  he  desired  that  Hugh  Conolly  and  his  «^;1^  «^;*^ 
^^^^fis  should  act  jointly,  and  adopt  the  best  means  which  wife,  in  addi- 
***ight  teem  expedient  to  them,  for  the  future  mainte*  j,ouse^c.,^ 
**«tice  of  his  said  daughter  durinir  her  minority.  for  the  further 

^  ®  ''  support  of 

herself  and 

And  he  ga?e  and  bequeathed  to  his  said  daughter  fj*^,;}^;;Yhe 

Sarah  Ann  the  sum  of  330/.,  which  sum  was  then  held  widow  took 

i^  trust  for  him,  and  at  interest,  in  the  hands  of  Messrs.  gubje^j^to'^ 

Oalverl  and  Co.,  brewers,  at  5  per  cent,  with  power  to  trust  for  the 

»-  .  '^  1  -J  f  maintenance 

nugh  Conolly  and  his  wife  to  place  the  said  sum  01  ^^j  support 
SSOt  in  the  pubUc  funds  or  stocks,  in  their  joint  names,  ^^7*^^^;;  jsh- 
tor  his  daughter  Sarak  Anrij  and  to  receive  and  take  minority,  ^nd 
the  dividends,  and  to  apply  the  same  to  the  best  advan-  ^^^^^'J 

Aa  2  ^®  her  marriace 

1  under  ag^T^ 
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tage  for  his  said  daughter  Sarah  Ann.  And  he  also 
desired  that  the  said  principal  sum  of  SSO/*  should  not 
be  touched,  but  remain  at  interest  until  his  said  daughter 
should  attain  the  age  of  twenty-one  years,  then  to  be 
disposed  of  to  her  advantage,  as  his  wife  and  Hugh 
ConoUy  should  deem  most  expedient. 

And  the  said  testator  directed  that  the  sum  of  lOSLf 
which  then  stood  in  his  name  in  the  3^  per  cents., 
should  be  transferred  into  the  joint  names  of  bis  wife 
and  Hugh  ConoUy ;  and  the  said  testator  desired  them 
to  receive  the  interest  and  annual  income,  and  apply  the 
same  towards  the  maintenance  of  bis  said  daughter 
Sarah  Ann^  until  she  should  attain  the  age  of  twenty-  - 
one  years,  and  the  said  testator  directed  that  imme-  <- 
diately  on  his  said  daughter  attaining  that  age,  the  said 
sum  of  105/.  should  be  sold,  with  the  consent  of  his  - 
wife  and  Hugh  Conolly^  and  the  produce  thereof  be 
immediately  divided  between  his  (the  said  testator's) 
two  sons  equally,  share  and  share  alike*  And  the  said 
testator  directed,  that  in  case  of  the  death  of  either  of 
them,  then  the  shares  of  the  deceased  should  go  to  the 
survivor  of  them. 

And  he  also  gave  and  bequeathed  the  sum  of  \OQLf 
then  standing  in  his  name  in  the  8  per  cent.  Consolidated 
Annuities,  in  the  Bank  of  England^  to  his  wife,  "in 
addition  to  the  house,  furniture,  and  goodwill,  as  afore- 
said,^r  the  further  support  of  herself  and  his  daughter 
Sarah  Ann!^ 

The  testator  died  in  February  1839,  and  his  daughter 
resided  with  her  mother,  and  was  maintained  by  her 
until  September  1840,  when  she  married  Ftfrrrf/. 

After 
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After  the  testator's  death,  his  wife  Elizabeth  married 
^JhUeher^  and  subsequently  died. 

The  principal  question  in  the  cause  was,  what  interest 
'Clie  widow  and  daughter  took  in  the  goodwill  of  the 
S^oose  and  business,  with  the  stock  in  trade,  fixtures, 
^^miture,  and  effects,  which  were  of  the  value  of  390/., 
nd'also  in  the  100/.  S  per  cents,  mentioned  in  the  will. 

Mr.  Kinderdey  and    Mr.  Glasse^  for    the  Plaintiff 
407io//y. 


1845. 
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Mr.  BoupeU  and  Mr.  WiUcocJcj  for  the  testator's 
^Slighter  and  her  husband,  contended,  that  there  was  a 
S  A  to  the  testator's  wife  and  daughter  in  joint*tenancy, 
d  that  the  same  not  having  been  severed  by  their  mar- 
the  whole  belonged  to  the  daughter  by  survivor- 
5p,  or  secondly,  that  they  took  as  tenants  in  common ; 
^  thirdly,  that  at  all  events,  there  was  a  valid  trust 
c*  the  maintenance  and  support  of  the  daughter,  which 
not  cease  upon  her  marriage,  but  continued  after* 
rds,  during  her  minority. 


3fr.  Purvis  and  Mr.  Borion^  for  the  representative  of 
3  testator's   widow,    contended,    that  the   testator's 
took  an  absolute  interest  in  the  property,  subject 
ihe  daughter's  claim  for  maintenance ;  but  that  such 
t  ceased  upon  her  marriage,  and  her  ceasing  to  live 
^^i^h  ber  mother. 


Mr.  TillotsoTif  for  the  testator's  sons,  objected  to  the 
^oats  of  the  litigation  falling  upon  their  legacy. 

The  following  authorities  were  cited :  — 
Braeebridge  v.  Coolee  (a),  Jubber  \.  Jiibba'{b\  Gilbert 

v.  Dennett 

(tf)  2  Flowden,  418.  {b)  0  Shit.  50 J. 

Aa  3 
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▼.  Bemett  (a),  De  WtOe  v.  JDe  mtte  {b),  Wcodg  t. 
Woods  (c),  WeihereU  v.  Wilson  {d).  Pride  v.  Foot»(e\  —  . 
Longmore  v.  Elcum{g),  Wood  y. Richardton  (h),  Pratt  t.  *^^^ 
Church  {i),  Thorpe  v.  Owen(k),  Ellis  v.  af«*iwff(/),  -'^- 
Ptdey  V.  Parry  (m),  and  Camden  v.  Benson  («),  in  which  •  ^^  J 
there  was  a  bequest  to  Sarah  Hesbeth,  during  her  life^  in  ^*^^»^ 
support  of  herself  and  three  childreDi  and  it  wu  held 
by  Sir  C.  C,  Pepys,  that  the  trust  for  the  daughter's  sup- 
port ceased  on  her  marriage.  ^%*^ 

The  Master  of  the  Rolls. 

This  cose  is  opeu  to  great  doubt,  and  I  cannot,  upon  ^^ 

the  wiil,  find  any  clear  or  dbtinct  principle  apon  which       j-j  ^ - 

to  proceed. 

This  will  disposes  of  nearly  the  whole  of  die  ^^^.  ^^^e 
testator's  properly  in  specific  legacies.  The  testator 
had  to  provide  for  his  widow,  his  daughter,  and  two 
sons,  and  after  directing  the  payment  of  his  debt%  ftc., 
he  proceeds:  —  (His  Lordship  recapitulated  the  be- 
quests.) ConoUy  and  the  testator's  widow  proved  the 
will.  There  seems  to  have  been  debts  to  some  Hinooot, 
and  there  were  no  means  of  payment,  except  by  resort- 
ing to  the  specific  legacies,  and  this  bill  was  filed  by  the 
executors  to  have  the  debts  ascertained  and  paid.  Tfae 
case  has  come  on  in  a  very  imperfect  state ;  bat  this  is 
quite  clear,  that  the  debts,  and  the  costs  of  the  suit  in- 
stituted for  the  protection  of  the  executors  and  the  ad- 
dinistratioD  of  the  estate,  must  be  paid  out  of  the  spedGc 
legacies, 

(a)  lOSm.STI.  *"  (i)  4  .BMW.  177  It. 

(A)Ilfiw.41.  li)9Barw,tm. 

(O  1  Hyl.  i  Cr.  401.  (0  3  Beao.  fiB7.  ) 

id)  1  Xten.  80.  (w)  5  Sim.  1S8. 

(«)  9  Bmo.  430.  (n)  Belbra  Sir  C.  C.  Ptfait 

Cg)  s  r.  j'  C.  (C.  C.)  363.  M.  R.  13  Augtul,  IBSS. 

(A)  4  Beav,  171. 
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Jegaci6%  and  be  thus  borne  by  the  persons  who  are  the 
jpartakers  of  the  testator's  bounty. 

The  consequence  is,  that  the  specific  legacies  will 

-undergo  a  reduction,  and  the  contest  then  arises  upon 

-^e  reduced  fund,  which  will  remain  after  contribution 

lietween  the  specific  legatees  towards  the  payment  of 

-^he  debts  and  costs. 

On  the  principal  question,  I  think,  ader  carefully 
^r"eading  the  will,  that  it  was  intended  that  the  mother 
should  take  these  legacies  absolutely,  subject  to  the 
^:Xiaxntenance  of  the  daughter  during  her  minority,  and 
think  there  is  something  more,  in  this  case,  than  a  gift 
a  mother  ^*  in  support  of  herself  and  children,"  be- 
use  here,  the  gift  is  to  the  mother,  for  the  use  of  her- 
f  and  her  daughter  in  trust  to  *^  see  to  the  mainte- 
gince  and  support  of  his  daughter  during  her  minority,** 
liich  words  will  not  be  satisfied  without  giving  some- 
iog  more.  It  goes  beyond  the  case  of  Camden  v. 
*^nton^  because  of  these  words,  which  follow  after  the 
A,  namely,  '*  for  the  use  Sec,"  and  it  appears  to  me, 
«t  the  daughter  must  be  considered  as  entitled  to  be 
sintained  and  supported  down  to  the  time  of  her  at- 
oning twenty-one,  though  she  married  in  the  mean  time. 

A  proper  sum  must,  therefore,  be  allowed  to  the 
lighter  for  her  maintenance,  from  the  time  of  her 
irriage  to  the  time  of  her  attaining  twenty-one.    If  the 
^roonnt  cannot  be  settled  by  arrangement  (a),  it  must  be 
^^ferred  to  the  Master. 

I  may  observe,  that  in  a  case  cited.  Pride  v.  Fooks  {b\ 
^e  question,  as  to  maintenance  and  advancement^  was 

not 

(■}  The  parties  agreed  that  it         (h)  3  Bemotm^  4J0. 
i^ld  be  takeo  at  6/.  10#.  per 

Aa4f 


1845. 
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17. 

Farrslu 


not  much  litigated  here,  but  all  parties  were  anxious 
their  continuance.    I  do  not,  therefore,  look  on  tliat 
as  a  very  high  authority. 


lor 


Aprils*  15. 


On  opening 
the  biddings 
in  the  case  of 
property  held 
tor  lives,  the 
Court  im- 
posed the 
condition, 
that  the  party 
opening 
should  be 
bound  by  his 
offer,  if  no 
better  bidding 
could  be  rn« 
forced. 


WALOND  t;.  WALOND. 

TN  Jwie  1844*,  a  parsonage  and  tithes  held  for  two 
lives,  were  sold  for  4700/.,  under  the  decree  in  a 
creditor's  suit.     They  were,  afterwards,  resold  in  No^ 
vember  1844,  for  5500/. 

Mr.  Mylne  now  moved  to  open  the  biddings,  on  an 
advance  .of  S50/.  He  cited  Cochrane  v.  Cochrane  (at), 
iMWence  v.  Halliday  (i),  and  Price  v.  liortk.  (c) 

Mr.  Turner  and  Mr.  Chapman^  in  opposition  to  the 
motion.  The  nature  of  the  property  is  very  material ;  it 
is  held  for  lives,  and  if,  in  the  interval,  a  life  should 
drop,  the  value  of  the  property  will  be  greatly  dete- 
riorated. The  case  is  like  that  of  a  colliery,  to  which 
the  rules  which  regulate  the  practice  of  opening  biddings 
do  not  apply.  In  Williams  v.  uiitenborough*s{d)  c«se 
upon  an  oflfer  to  give  10,000/.  for  a  colliery  sold  for 
8850/.,  a  motion  to  open  the  biddings  was  refused. 

Mr.  Nevi/ison  for  the  PlaintiflF,  did  not  oppose  the 
motion  upon  having  a  security  against  all  loss.  He  said 
that  the  applicant,  if  he  were  outbid  at  the  sale  by  a  ficti- 
tious bidder,  or  by  an  insolvent  person,  would  be  dis- 

char«Ted 

o 
(a)  2  Huss,  <$•  M.  684.  (r)  'J  1'.  ^  Coll.  [Exch,)  620. 

{b)  6  Simons^  296.  (rf)  Turn,  cj-  R,  70. 
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cbskT^/eAf  as  well  as  the  existing  purchaser>  though  it        1845. 
xjsi^^t  never  be  possible  to  compel  such  bidder  to  com-     TJP*'*^ 

nl^M:^^  his  contract.  t^. 

Walono, 


r.  Mylne^  in  reply.  Lord  Eldon^  in  Williams  v. 
^ytf^^enborough^  treated  a  colliery  as  a  partnership  trade, 
mch  cannot  be  said  of  the  present  case.  If  a  life  were 
4]rop  before  the  re-sale,  the  applicant  would  be  the 
lo^^^i  for  he  would  be  bound  by  his  offer. 


ZIke  Master  of  the  Rolls.  The  amount  offered  * 
^sns  sufficient,  consistently  with  the  cases,  and  I  should 
no  hesitation  in  making  the  order,  if  I  could  be  as- 
sured that  no  loss  would  accrue  to  the  estate.  The 
question  is,  whether  this  has  been  done  in  any  case  in 
whicb  the  property  was  held  for  lives  only.  The 
teniirc  seems  materiaL  I  will  make  the  order,  if  the 
applicant  will  consent  to  be  bound  by  this  offer,  if  no 
^tc^r  bidding  can  be  enforced. 

•8Cc*«  JSfylne  said  he  would  consult  his  client 


Mlir.  JB^fa^,  on  behalf  of  the  applicant,  agreed  to  the      ^P*^  >5- 
terms    ^^roposed,  and  the  order  was  made. 


i 
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March  14. 17.    THE  DUKE  OF  ST.  ALBANS  v.  SKIPWIL^J^a. 

It  cannot  be     fTHHE  Plaintiff,  in  this  cause,  was  the  owner  of       "*  the 
general  pro-  advowson  and  the  patron  of  the  rectory  of  Pw^^ick^ 

position,  with-  *fj^rth.  of  which  the  Defendant  was  the  rector  and  in- 

out  any  ex- 

ception,  that     cumbent* 
the  conver- 
sion of  ancient 

meadow  into  To  the  rectory  there  was  belonging  a  glebe  of  sonr:3'e- 
bcTtreated^as  ^^*^^  i^ox^  than  twenty  acres,  including  three  dose^^  ^^ 
waste.  meadow  land  called  tbe  eight  acre,  the  five  acre,  m^  "^^ 

In  respect       ,       ,  , 

to  waste,  a       the  three  acre  closes. 

parson  or 
vicar  is  not  to 

be  considered        Upon  the  closes  called  eight  acre  and  five  acre  clos 
lesserfor         there  were  marks  of  the  plough ;  but  the  Defendant,*  < 
years  or  as       pressing  his  belief,  that  they  had  been  ploughed  up, 
iimler  a°vill*^'  ^"  tillage  within  the  last  seventy  years,  nevertheless 


or  settlement,   mitted,  that  he  had  not  been  able  to  find  any  pers 
will  not  ^'ho  could  positively  state,  whether  those  two  clos 

restrain  an        were  or  was  ever  ploughed. 

incumbent  ^        ° 

from  plough- 

ingu,)  meadow       ^he  Plaintiff  filed  this  bill,  alleging  that  the  thr 

infested  with  '  o    o 

moss  and         closes  were  ancient  meadow  or  pasture :  —  that   th 

weeds,  for  the   i     i     i  r  *.    i  i     •     i 

purpose  of       "^"  always  or  for  many  years  past,  been  exclusivel 

laying  it  down  used  as  meadow  land,  and  that  to  convert  them  in^ 

njjain  in  grass      ...  i  ,  •       i      .  i  i  i         /•    i 

when  properly  tillage  would  be  detrimental  to  the  value  of  the  rector)' 

^'^Wh^h  ^^  ^^'^  ^^  ^^  ^^^  enjoyment  of  the  rectory  house  as  a 

patron isinany  sidence,  and  upon  aflSdavits,  shewing  that  the  Defendan 
to^an  ^njunc-    ^'^  beginning  to  plough  up  part  of  the  meadow  land^ 
tion  to  restrain  obtained  an  ex  parte  injunction  to  prevent  him  front 

the  incumbent    ,   . 
from  plough-     "Oing  SO. 
ing  up  ancient 
meadows, 

qiKvrc,  The  Defendant,  in  his  answer,  stated,  that  the  grass 

on  the  eight  acre,  and  five  acre  closes  was  greatly  inter- 
mixed 
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mixed  with  moss  and  weeds,  and  that  he  was  desirous        ISiS.  ^ 
of  ploughing  up  those  two  closes  for  the  purpose  of  rpi^^  j}\jke  of 
^oroughly  cleansing  and  cultivating  them ;  and  when    ^t*  Albans 
sufficiently  cleaned  and  prepared  in  due  course  of  hus«     8kipwith. 
bandry,  to  have  the  same  laid  down  again  in  grass  seeds, 
of  such  an  improved  quality  and  nature,  as  the  present 
culvanced  state  of  agricultural  science,  in  connexion  with 
oxperienoe,  had  shewn  to  be  best  suited  to  the  soil.    He 
miso  said,  that  he  had  consulted  very  experienced  agricul- 
turalists upon  the  point,  and  that  it  was  their  opinion  also, 
Cbat  it  would  be  beneficial  to  the  two  closes  to  be  ploughe4 
IBP9  cleaned  and  cultivated,  and  afterwards  laid  down  in 
grass  again,  as  contemplated  by  the  Defendant.    And  he 
mtBted,  for  himself,  that  if  he  were  permitted  to  carry  his 
intentions  into  effect,  the  condition  and  state  of  the  two 
closes  would  be  greatly  improved ;  and  that  he  believed, 
^bat  the  permanent  value  of  the  rectory,  in  a  pecuniary 
i^Scw,  would  be  greatly  increased,  and  would  not,  as  a 
jr^^sidence,  be  in  the  least  degree  deteriorated  in  value. 

Upon  this  answer,  the  Defendant  moved  that  the  in- 
I  anQction  might  be  dissolved. 


Hr.  Kindersley  and   Mr.  Glasse,  in   support  of  the 

otion  to  dissolve,  argued,  that  a  parson,  having,  for 

voe  purposes,  a  fee  simple  vested  in  him,  was  in  a 

erent  position  from  a  mere  lessee  or  tenant  for  life, 

that  there  was  no  instance  in  which  an  injunction 

like  the  present  had  been  granted.     That  if  a  parson 

could,   in  no  instance,  plough  up  meadow  land,   the 

K>il  would,  for  ever,  be  fettered  with  one  species  of 

cultivation,  however  detrimental  to  the  land,  and  to  all 

persons  who  might  aflerwards  become  interested  therein* 

In  the  Countess  of  RtUland^s  Case  (a),  a  prohibition  was 

moved 

(a)  1  Levinix,  107. 
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1845.        moved  to  prevent  a  parson  digging  new  mines  of 

^^tJ!^*^^  ^   in  his  fflebe,  and  from  fellins  trees,  "but  the  Court he^ 
The  Duke  of  ©        »  ^  .  . 

St.  Aloans    that  it  lay  not  for  mines,  for  if  so,  no  mines  in  anygld 

-,     **•  should  be  now  opened.** 

Again,  that  it  did  not  appear  that  these  were  ancien: 
meadows,  which  was  the  point  to  be  first  establishedi 
Goring  v.  Goring  (a) ;  and  that  even  if  they  were^ 
considering  their  present  worn  out  state,  that  which  w; 
intended  to  be  done  would  be  a  benefit,  and  not  a  was! 
to  the  glebe.     They  also  referred  to  Bird  v.  Belph,  (b) 

Mr.  Turner  and  Mr.  Amphlett^  for  the  Pla|ntiffl  I 
has  been  settled,  ''that  the  patron  of  a  living  ma; 
have  an  injunction  against  the  incumbent  to  stay  waste. 
Knight  v.  Moselj/  {c)  and  the  authorities  establish,  that  t 
plough  up  ancient  meadow  is  waste,  and  therefore  th 
Plaintifi*  is  entitled  to  retain  the  injunction.  The  in 
cumbent  having  but  a  life  interest,  it  is  but  reasonabl 
that  the  successors  should  be  protected. 

The  land  has  not  been  in  tillage  for  seventy  years,  it 
therefore  must  be  presumed  that  they  are  ancient  mea- 
dows, unless  the  Defendant  makes  out  the  contrary. 
If  any  doubt  exists,  the  injunction  ought  to  be  continued 
until  the  fact  has  been  determined. 

Mr.  Kinderslei/i  in  reply. 

The  Master  of  the  Rolls. 

The  matter  seems  trifling  in  the  present  instance,  but 
it  involves  a  question  of  great  importance.  I  will  there- 
fore read  the  papers  before  deciding. 


The 


{a)  S  Swan,  661, 
{6)  4  £ar,  ^-   A'f,   826,;    35 
Edw,  1«  f.  2. 


(c)  Ambler.    176.,    Martin  v. 
Coggar^l  Hog,\i20. 
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The  Master  of  the  Rolls. 

XJpon  the  evidence,  I  am  of  opinion,  that  there  is 
noChing  to  shew^  that  converting  the  two  closes  in  ques- 
tion into  tillage,  would  be,  in  any  way,  detrimental  to 
tim^  enjoyment  of  the  rectory  house,  as  a  residence;  but 
tlm^  Plaintiff  contends,  that  the  Defendant  being  unable 
to    shew  that  the  closes  have  been  in  tillage  for  seventy 
y^^ars,  it  ought  to  be  presumed,  that  they  are  ancient 
A^^uulow:  —  that  the  Defendant,  as  rector  and  incumbent^ 
b^L^  no  right  to  alter  the  character  of  the  land,  or  the 
cocarse  of  cultivation,  for  any  purpose  whatever:  —  that 
1^    IS  clearly  waste  to  convert  ancient  meadow  into  arable 
'^K^d  :  —  and  that  this  Court  has  authority,  at  the  in- 
'^^^K^ce  of  the  patron,  to  prevent  such  waste  by  the  in- 
cusAbent. 


1845. 


The  Duke  of 
St.  Albans 

V, 

Skipwitii. 

March  J  7. 


"X^here  is  no  doubt,  but  that  the  conversion  of  ancient 
ow  into  arable  has,  in  very  many  cases,  been  con- 
^^^red  as  waste,  and  is  always  j^rma^ciV considered  as 
te,  both  in  this  Court  and  at  law;  and  in  the  case  of 
^^^mons  V.  Norton  (a),  upon  a  writ  of  waste  brought  by 
versioner  against  a  tenant  for  years,  and  a  plea  of 
general  issue,  it  was  held,  that  no  evidence  could  be 
,  to  shew  that  the  act  was  done  to  meliorate  the 


d!onverting  meadow  into  pasture  has  been  held  waste, 
the  ground  that  it  alters  the  course  of  husbandry, 
^H^  nature  and  character  of  the  land,  and  also  that  it 
^^^^rs  the  evidence  of  title. 


^s  between  lessor  and  lessee,  there  are  covenants  ex- 
pc^ssed  and  implied  respecting  the  course  of  husbandry ; 
wici   as  between  tenant  for  life  and  reversioner  or  re- 
mainderman, 
(a)  7  Bing,  Gi9. 
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The  Duke  of 
St.  Albans 

V, 

Skipwith. 


mainderman,  it  is  just  to  take  care  that  the  temp 
owner  should  transmit  it  unaltered  to  the  successoi 
is  entitled  so  to  receive  it ;  and  there  are  cases  in  wh 
has  been  generally  held,  that  the  conversion  of  ps 
into  arable  land  is  waste. 


But  even  in  the  case  between  reversioner*  and  t 
for  years,  Chief  Justice  Tindal^  after  stating  two  grc 
for  considering  the  act  as  waste,  says,  ^*  The  law,  t 
fore,  considers  the  conversion  of  pasture  into  arab 
primd  facie  injurious  to  the  landlord  on  these 
grounds  at  least:"  he  adds,  ^^I  do  not  say  that 
which  is  primd  facie  waste  may  not  be  altered  i 
character,  if,  under  peculiar  circumstances,  it  si 
appear  to  have  been  done  for  the  melioration  o 
land ;  but  if  that  be  so,  it  must  be  expressly  state 
the  record." 


It  cannot,  therefore,  be  decided,  as  a  general 
position  without  any  exception,  that  the  conversic 
ancient  meadow  into  pasture  is  to  be  treated  as  w 
and  it  is  to  be  considered  whether  it  ought  to  be 
the  present  case. 

By  the  law  as  admitted  between  the  lessor  and  Ic 
or  between  tenant  for  life  and  reversioner,  very  vali 
improvements  in  agriculture  may  be  prevented,  di 
the  temporary  possession  of  a  tenant,  or  a  successl 
tenants  for  years  or  life.  The  time,  however,  cc 
when  the  fetters  imposed  by  the  contract  or  relatioi 
tween  the  parties  may  be  released ;  but  if  you  appl; 
same  law  to  the  case  of  a  parson's  glebe,  the  couri 
husbandry  and  cultivation  must  remain  the  same  i 
time.  What  is  once  arable  or  pasture  must  al 
continue  so;  and  no  rector  or  vicar  must  employ 
part  of  bis  glebe  in  any  other  manner  than  he  foui 

empk 
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exnployed,  unless  he  can  prove  that  it  had  been  other- 
yrrist  employed  within  some  limited  antecedent  time.    In 
a  dose  which  he  cannot  prove  to  have  been  employed 
otherwise  than  as  meadow,  he  is  not  to  plough,  nor  to 
niake  an  orchard,  nor  to  plant  a  bed  of  potatoes,  how« 
ever  convenient  and  useful  it  might  be  for  the  parson- 
age that  he  should  do  so.    He  must  do  nothing,  which, 
^    between  landlord  and  lessee  for  years,  the  law  has 
considered  to  be  waste.     No  authority  has  been  cited 
fe*"   BO  general  a  proposition,  nor  even  upon  the  par- 
ocular  question,  whether  the  Court  ought  to  restrain 
^"^  particular  act  now  complained  of;  and  the  only  case 
^^   virhich  I  am  aware,  in  which  the  Court  has  interfered 
"^  ^tay  the  conversion  of  glebe  meadow  into  pasture,  is 
**^     case  of  Hoskins  \*  Feather  stone  {a)^  where  the  bill 
'^^-s    filed,  not  against  the  incumbent,  but  against  the 
^^*^C5w  of  an  incumbent,  who  was  doing  the  acts  com- 
*^'*^ii3ed  of  during  a  vacancy. 


1845. 

The  Duke  of 
St.  Albans 

V, 

Skipwith. 


X-tOrd  Coke  (i)  says,  that  "  a  parson  or  vicar,  for  the 

^  cfit  of  the  church  and  his  successor,  is,  in  some  cases, 

kerned  in  law  to  have  a  fee  simple  qualified;  but  to 

anything  to  the  prejudice  of  his  successor,  in  many 

^s,  the  law  adjudgeth  him  to  have,  in  effect,  but  an 

for  life;"  and  if,  on  the  one  hand,  it  be  clear,  that 

parson  or  vicar  is  not  entitled  to  use  his  glebe  as  an 

olute  owner  may  do,  and  that  this  Court  will,  at  the 

^^^^tance  of  the  patron,  restrain  him  from  doing  various 

^•^^^«  of  waste  or  destruction,  yet  it  seems,  on  the  other 

*^^»id,  to  be  equally  clear,  that  he  is  not  to  be  considered 

^^^erely  as  lessee  for  years,  or  as  tenant  for  life  under  a 

ill  or  settlement. 


And 


(a)  9  Bn%  C.  C.  S6Q. 


(b)  Co.LUi.34\.a. 
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1845.  And  considering  his  position,  the  question  is,  whetts  «r 

Th^^c     f  ^^^  ^^^  ^^  ploughing  up  meadow  infested  with  moss  a  and 

St.  Albans    weeds,  for  the  purpose  of  laying  it  down  again  in  gro^ss 

Skipwith     ^^®"  properly  cleansed,  is  an  act  which,  in  such  a  ce^-^e 

as  this,  the  Court  will  restrain  as  waste?     Finding   :sno 

autliority  upon  the  subject,  thinking  that  the  cases  t^<- 

tween  landlord  and  tenant  or  between  tenant  for  Imfe 

and  reversioner  do  not  apply,  and  thinking  that  a  l^^^ 

to  prevent   the  amelioration  of  glebe  lands,  by  su  ^^ 

means,  would  probably  be  very  injurious  to  the  persc^  ^* 

who  are,  successively,  from  time  to  time,  to  enjoy  t-  ^^ 

possession  of  such  lands,  it  appears  to  me  that  this    5  ^' 

junction  ought  to  be  dissolved. 


Note.  —  See  also  the  following  authorities:  —  (1740)  BradJ^ 
Slratchy^  Barn,  C.  C.  399.,  2  Ath.  216. ;  (1797)  Jefferson  y.  Bisk 
Durham,  1  Bos.  ^  P,  105.;  (1817)  Wiiher  y.Dean^c.  Winche 
o  Mer.  421. ;  (1819)  June,  Herring  v.  Dean  of  Si,  Pauls,  3  Swt^ 
492.,  and  1  Wii.  C,  C.  10.;  (1825)  Morris  v.  Morris^  I  Hog,  23 
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SCALE  v.  FOTHERGILL.  AprU  \e. 

^T^HIS  was  a  case  of  partnership,  and  the  parties.  Accounts 

-■■  being  all  competent  to  consent,  agreed  that  it  should  ^^  b^takcn^v 

l3e  dissolved  from  a  specified  time,  and  that  the  accounts  ^^e  Master, 

^should  be  referred  to  the  Master  upon  special  terms  consent,  given 

^virreed   upon   between  them.      It  was  further  asked,  tothepartiei 

**  .  .  ,  .  .  to  submit  to 

^Tiat  the  decree  might  contain  the  following  provision:  arbitration uny 

«*  Liberty  to  the  parties  to  refer  the  question  of  accounts  ^cc'^'T  ^xh 

•  ■'  prices,  or  any  part  thereof  to  arbitration,  and  the  court  also 

"^ard  or  awards  to  be  adopted  by  the  Master,  and  fhe\lasurto 

eluded  in  his  report  or  reports  as  an  item  or  items  in  »{*<>?*  ^l^c  ion* 

. ,  M  elusions,  but 

e  said  accounts."  would  not, 

even  by  con- 
sent, make  it 

A  question  arose  whether  the  Court  would  authorize  compulsory. 
^V^  is  clause  in  the  decree* 

Mr.  Tuitier  and  Mr.  James  for  the  Plaintiffs* 
^r.  Kindersley  for  the  Defendants. 

Tlic  Master  of  the  Rolls. 

^11  I  can  do  is,  to  give  directions  that  the  Master  be 
^t  liberty  to  adopt  the  conclusions  of  the  arbitrators.     I 
^n  go  no  further. 


Vol.  VIII.  Bb 
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May  S. 


ATTORNEY-GENERAL  v.  GELL. 


An  affidavit 
cannot  be  re«. 
ccived  on 
Anther  direc- 
tions; there- 
fore, where  a 
Plaintiflr,  on 
further  direc- 
tions, pro* 
duced  an 
affidavit  that 
certain  de- 
fendants, 
having  no 
further  inter- 
est in  the 
matters,  had 
signed  a  con- 
sent, waiving 
service  on 
them  of  any 
subsequent 
proceedings, 
and  asked 
that  the 
decree  might 
be  drawn  up, 
without  an 
affidavit  of 
service  on 
tliem,  the 
Court  rejected 
such  affidavit. 


rriHIS  information  came  on  for  further  direction 
-*-    Two  of  the  Defendants,   Hobei't  Millward  an< 
Francis  Millward^  the  executors  of  a  deceased  truste 
had  signed  a  document,  stating,  that  having  no  furtfae 
interest  in  the  matters  in  question  in  the  cause,  and  thei 
costs  having  been  paid,  they  consented  to  waive  th 
necessity  of  serving  them  with  any  future  order  or  pr 
ceeding  whatever  in  the  cause. 

This  document  being  verified  by  affidaviti 


Mr.  Blunt  asks  that  the  decree  on  further  directioi 
might  be  drawn  up  by  the  Registrar  without  the  intro- 
duction of  an   affidavit  of  service,  on  these  two  De- 
fendants, of  the  order  to  set  down  the  cause. 


The  Master  of  the  Rolls. 

I  cannot  receive  this  affidavit  on  further  directions 
unless  a  petition  is  presented  to  come  on  at  the  sam 
time.     That  is  the  settled  practice. 
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WAINMAN  V.  BOWKER.  -»%  «. 

Tl  Y  the  decree  in  1828,  the  DeFendant  Samuel  Barker  A  party  was 
"^  was  directed  to  pay  certain  monies  into  Court,  and  pa?  certa^ 
also  the  costs  of  himself  and  of  the  several  other  parties,  costs,  and 
and  it  was  declared,  that  he  would  ''be  entitled  to  be  payments, but 

indemnified"  out  of  certain  specified  sums  in  Court,  wasdedared 

.  .  '   to  be  entitled 

which  were  subject  to  the  payment  of  annuities,  and  to  be  iudem- 

liberty  was  given  to  apply.     He  paid  the  same  accord-  j!J^ ^^  in^court. 

ingly  in  1828  to  the  amount  exceeding  4000Z>  Held  that  he 

was  entitled 
to  interest  at 
This  was  a  petition  for    repayment  to   him   of  the  four  per  cenu 

amount  so  paid  out  of  the  mdemnity  fund,  which  had  paid  for  costs 
fcecome  released  by  the  death  of  the  annuitant.    It  asked  ^^  otherwise, 
^hr  interest  at  4  per  cent,  on  the  several  payments. 

Mr.  T\imer  and  Mr.  H.  K.  Cankrieni  in  support  of  the 
Lion,  submitted  that,  as  the  decree  had  declared  that 
"ker  should  be  indemnified,  it  was  the  intention  that 
"^  should  be  fully  indemnified,  which  could  not  be, 
**«^l^ss  he  had  interest  on  his  payments.  They  cited 
'^cutors  of  Fergus  v.  Gore,  {a) 


!r.  Tinney^  contrh.    The  petitioner  is  not  entitled  to 
^^^^irest,  especially  on  the  costs. 

^^Tic  Master  of  the  Rolls. 

^^^arier  being  entitled  to  be  indemnified,  is  entitled 
*  Interest  on  every  sum  he  has  paid,  and  to  the  costs 
*-  ^lie  application. 

(fl)  1  Sc.  4-  Lef.  107. 
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i^ay  It:  TOLSON  V.  JERVIS. 

Any  proceed,   jjj  jj^j^.  ^  demurrer  was  allowed  to  the  bUl  oa 

]n<;s,  however      ■  ' 

inadvertently    -'-  the  31st  of  May  ISS?,  and  the  Plaintiff  was  ordered 

had,  upon  a       .  ^i  . 

decree  or  ^O  pay  the  costs. 

order  not  en- 
tered in  the  __,,       -tm  .     .#*•  t      •  i.     i         -i     i  <• 

registrar's  The   Plaintiff  having  disobeyed  the  order  to  pay 

book,  are  irre-  costs,  an  attachment  was  sued  out  against  him,  which, 
voidable.  on  the  24th  of  June  1837,  was  lodged  as  a  detainer 

ment  set  aside,  ^g^'*"^^  '**™>  *"  ^^^  custody  in  which  he  then  was,  and 
on  the  ground  still  is  confined  for  other  causes. 

that  the  order 
on  which  it 

was  founded         It  appeared,  that  the  Defendant  carried  the  original 

had  not  been  ,         f  ,  ,  ,  .         ,     ,  . ,    i      i. 

entered,  order,  duly  passed,  to  the  entering  clerk,  paid  the  fee 

SSe  of  the  ^^^  entering,  and  procured  the  order  itself.     He  then 

officer,  and  not  left  a  copy  of  the  order  (which  was  an  order  of  one 

nedca  oTthe  ^*^®)>  ^'^^  ^^e  entry,  or  to  be  entered,  and  the  oflScer 

party.  marked   the  order  itself  ^^  entered,"  and  stamped  it 

passed  in  ^^^^  ^^^  office  seal,  and  entered  the  fee  paid  for  enter- 

May  1837,  incr  in  the  cash  book. 

was,  without  '^ 

order,  entered 

hi id^'^^intn'  This,  it  was  stated,  had  been  an  usual  course  of  pro- 
ceeding, and  that  in  cases  of  orders  of  one  side,  the  entry 
was  usually  made  in  the  book  from  the  copy  of  th& 
order  so  left.  But,  in  this  case,  the  copy  lell  for  entry 
was  accidentally  lost,  and  the  order,  or  the  copy  of  it, 
was  never,  in  fact,  entered  till  the  8th  of  April  1845,  as 
after  mentioned. 


o' 


Some  time  before  the  7th  of  Ap-il  1845,  the  Plain- 
tiff discovered,  that  the  order  on  which  the  attachment 
was  issued  had  not  been  entered,  and  he  then  gave  notice 
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of  a  motion  to  discharge  the  attachment  which  had  been 
lodged  against  him.  On  enquiry  at  the  office^  it  was  as- 
certained, that  no  entry  of  the  order  had,  at  that  time, 
been  made;  but  on  the  8th  of  April  1845,  the  original 
order,  marked  '^  entered "  and  also  marked  with  the 
initials  of  the  proper  officer  and  stamped  with  the  offi- 
cial seal,  having  been  produced,  an  entry  of  the  order 
was  then  made,  and  in  consequence  thereof,  a  notice  of 
motion,  extending  the  former  notice  to  a  discharge  of 
the  entry,  was  given. 

Mr.  Etetherington^  in  support  of  the  motion.  Every 
decree  or  order  must  be  entered  before  it  is  acted  upon. 
The  attachment  is  therefore  irregular,  having  no  legal 
foundation. 


1845. 


TOLSON 

V, 

Jertis. 


As  to  the  entry  of  the  8th  of  Aprils  it  is  irregular,  no 
order  for  entering  nunc  pro  tunc  having  been  obtained. 
It  may  therefore  be  treated  as  a  nullity. 

Mr.  Prior^  contra.     The  Defendant  has  complied 

with  every  thing  incumbent  on  him  to  perform,  and  if 

-^bere  has  been  any  omission,  it  has  been  accidental  on 

she  part  of  an  officer  of  the  Court,  for  whom  the  De- 

Jendant  is  not  responsible.     Where  the  order  is  what 

3s  called  a  one  side  order,  it  is  the  practice  to  leave  a 

^copy,  which  becomes  the  record  until  the  other  entry 

^as  been  made.     The  entry  is  made  for  the  purposes  of 

^he  Court,  but  the  order  is  binding  from  the  moment  it 

Ss  pronounced. 

The  Master  of  the  Rolls. 

I  will  enquire  into  the  practice.    The  Plaintiff's  pro- 

fiosition  is  this,  that  no  order  ought  to  be  acted  on  until 

it  has  been  duly  entered  in  the  Registrar's  ^pk  ;  that 
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though  this  order  was  not  so  entered^  yet  it  wms  acted 
on  by  issuing  an  attachment,  and  that  therefore  it 
ought  to  be  discharged. 

He  has  no  doubt  a  right  to  avail  himself  of  any  error 
or  of  the  most  technical  objectioui  although  it  is  dear 
that  no  person  has  been  misled. 


May2Z.  The  Master  of  the  Rolls,  after  observing  on  the 

facts,  and  stating  that  it  clearly  appeared,  that  the  De- 
fendant did  all  that  it  was  incumbent  upon  him  to  do 
in  this  matter,  said. 

There  was  no  authority  whatever  to  make  the  entry 
on  the  8th  of  April,  and  I  am  of  opinion  that  for  the 
purposes  of  this  application,  the  order  must  be  deemed 
not  to  have  been  entered  at  all. 

It  has  always  been  required,  that  the  orders  of  the 
Court  should  be  duly  entered  in  the  Registrar's  book, 
and  the  orders  of  the  21st  of  December  18S3  (a)  ex- 
pressly direct,  that  all  decrees  and  orders  shall  be 
entered  within  one  week  after  the  same  shall  be  left  for 
entry,  and  that  all  such  entries  shall  be  examined  by 
one  of  the  clerks  of  entries,  and  be  marked  with  his 
initials,  to  denote  such  examination.  It  appears  to 
me,  that  any  proceedings,  however  inadvertently  had 
upon  a  decree  or  order  not  entered,  are  irregular  and 
voidable,  {b) 


(a)  Ord»  Can,  57. 


The 

(6)  Sec  Hinde,  432,  as  io  Decreet. 
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The  detainer  of  the  Plaintiff  under  the  attachment 
liich  has  been  issued,  the  attachment  itself,  and  the 
^ntry  of  the  order,  made  on  the  8th  of  Aprils  must  be 
discharged. 


867. 
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TOLSON 

Jebyu. 


As  the  Defendant  who  obtained  the  order  has  been 
ilty  of  no  default  whatever,  but  has  proceeded  with 
perfect  regularity,  and  fully  performed  his  own  part  of 
"Lba^  duty  required,  I  cannot  charge  him  with  any  costs; 
ttrad  as  costs  are  not  demanded  against  any  other  per- 
S013,  I  can  make  no  order  as  to  costs  on  the  present 
a.p  plication. 

X  feel  very  great  regret  for  the  irregularity  which  has 
ooourred;  but  it  is  some  satisfaction  to  be  informed, 
practically,  the  Plaintiff  has  not  suffered  much,  if 
riy,  damage  from  it.  None  has  been  alleged  before 
9  and  the  costs,  for  which  the  attachment  was  issued 
c^S^i^s^  b^™9  ^^^^  due  from  him  under  a  real  order, 
^^ill  in  force,  though  not  duly  entered ;  and  although  the 
tainer  was  lodged,  and  he  might  have  been  held  in 
ti.stody  for  that  alone,  he  was  previously  and  still  re- 
in custody  for  other  causes. 

Discharge  the  attachment* 


See  Dyion  v.  Wood^  3  Bam  4*  C,  p.  4^1. 
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Maj/  2.  5.  26. 


MATSON  V.  SWIFT. 


"TTOHN SlVIFTf  being  indebted  on  mortgages,  bond 
^    and  otherwise  to  several  persons,  executed  an  i 


As  to  the  riglit 

of  the  crown 

to  probate 

duty  on  realty  Venture,  dated  the  l^th  day  of  November  1836,  an 

of*  &  dcccascc] 

party  im-  thereby  conveyed  the  estates  subject  to  the  mortgag 

presiicd,  in  together  witli  some  other  estates,  to  William  James  an 

equity,  with  ^ 

the  character  Bobert  Hinde  in  fee,  in  trust,  when  they  in  their  discr 

j^S^^or^'  tion  should  think  proper  and  without  the  consent  o 

Tcyed  fee  concurrence  of  Sisijt^  by  mortgage,  sale,  lease,  or  othe 

upon  trust  by  disposition  of  the  estates,  to  raise  such  money  as  theg:_ 

sale  &c.  to  should  think  necessary,  and  stand  possessed  thereofV- 

pay  certain  ''                 .                         i      i           i 

debtti,  and  the  on  trust  thereout  to  pay  certam  costs,  and   then  ihm 

residue  to  mortgage,  bond,  and  other  debts  therein   mentioned 


himself,  his 
executors, 
administrators, 
and  assigns, 
without  any 
equity  thereon 
in  favour  of 
his  heirs  or 
rcnl  repre- 
sentatives, 
notwithstand- 
ing the  estate 
might  remain 
unconverted 
at  the  time  of   cease. 
his  death. 
The  estate 
was  sold  after 
his  death. 
Held  that  no 
part  of  the 
produce  was 
liable  to  pro- 
bate duty. 

Operation 
of  u  probate  in 
evidencing  the 


-.d 


and  after  and  subject  to  the  answering  of  such  trusts^ 
**  On  trust  to  pay  the  residue  or  surplus,  if  an}',  of  th 
trust  money  so  to  be  raised,  unto  S^xifty  his  executors^ 
administrators^  and  assigns^  and  that  xcit/wut  any  claim 
or  equity  thereon^  by  or  in  favour  of  the  heir  or  real  re 
present  a  tives  of  Stt^j/?,  whether  the  same,  notwithstand 
ing  that  the  said  trust  estate  or  any  part  thereof  should 
or  mijrht  remain   unconverted  at  the  time  of  his  dc- 


9> 


On  the  2Srd  oi  Januaiy  1837,  S-wift  died,  before  any 
part  of  the  estate  had  been  sold.  He  left  a  will,  of 
which  he  appointed  his  wife  an  executrix,  and  she  alone 
proved  the  will.     This  suit  w a  instited  in  July  1837. 


In 


•  -•-'«  authenticating  the  title  of  the  executor  to  property  not  comprised  within 

*  *-»ti'on. 


IX 
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Jn  September  1839,  the  trustees  sold  part  of  the  estate 
vejed  to  them  by  the  deed,  and  they  soon  after- 

rds  contracted  to  sell  the  remainder.  Their  contract 
€hat  purpose  had  since  been  carried  into  execution, 
er  the  direction  of  this  Court* 


tl 


^v-i. 


fter  deducting  from  the  purchase-money,  the  costs 
xecuting  the  trusts,  and  the  amount  of  the  debts, 
payment  of  which  was  secured  by  the  deed,  there 
ained  a  surplus  or  residue  of  10,832/.  Is.  3//.,  and 

^xe  was  in  court  a  sum  of  1757/.  105.  7^.   undis- 

^ksuted. 


The  purchase-money  had  been,  in  the  administration 
the  estate,  treated  as  the  personalty  of  Swift. 

Under  these  circumstances,   the  Commissioners  of 

^r  Majesty's  board  of  stamps  claimed  to  be  entitled 

probate  duty  in  respect  of  the  10,832/.  Is.  3d.,  and 

<y  desired  payment  of  the  amount'  of  such  probate 
.ity  out  of  the  ^757/.  105.  ^d.  now  in  court. 

This  petition  was  presented  by  the  Plaintiffs,  and 
:3ey  prayed,  that  if  the  Court  should  be  of  opinion  that 

e  probate  duty  was  payable  in  respect  of  the  sum  of 
0,832/.  Is.  Sd.f  the  amount  thereof  might  be  ascer- 
ined  and  paid. 

Mr.  Purvis  and  Mr.  Glasses  for  the  petitioners,  and 


Mr.  Kinderslet/  and  Mr.  G.  Turner^  for  parties  in  the 
^ame  interest,  argued  to  the  effect  following:  —  The 
doctrine  of  equitable  conversion,  peculiar  to  this  Court, 
operates  merely  to  settle  the  devolution  of  and  the  rights 
to  property,  as  between  the  real  and  personal  representa- 
tives of  a  party,  but  it  has  no  application  to  the  fiscal 

demands 
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demands  of  the  Crown.    The  right  to  probate  duty  d— 
pends  on  the  actual  situation  of  the  property  at 
death  of  the  testator.     If  it  be  then  personal  estate,  it 
liable  to  the  duty,  but  if  actual  real  estate,  it  is  exem 
Here  there  was  no  conversion  in  the  lifetime  of  the 
tator ;  and  at  his  death,  it  was  de  facto  land.     In  Wrig 
V.  Bose{a)j   a   mortgage  was   made  with  a  power 
sale,  and  the  surplus  was  limited  to  the  executors 
administrators.     It  was  held,  that  if  the  sale  had  take 
place  in  the  lifetime  of  the  mortgagor,  the  surplus  wo 
be  personal  estate ;  but  if  after  his  death,  it  would 
real  estate. 


A 


i 


\ 


Here  the  testator  in  his  lifetime  and  bis  next  of  ki 
after  his  death  might  have  paid  off  the  specific  charges^^ 
and  have  insisted  on  a  reconveyance,  as  against  th 
trustees  or  the  executors  or  administrators.     If  that  b 
so,  would  the  Crown  have  had  any  equity  to  interpo 
and  insist,   adversely,  on  a  sale,  for  the  purpose  o 
making   the   freehold   estate   liable   to   probate   duty  ? 
Could  any  public  right  flow  to  the  Crown  from  a  private 
arrangement   between   individuals   to   which   it  was 
stranger?     Certainly  not:  the  right  of  the  Crown  is  a 
legal  right,  and  no  such  thing  exists  as  a  mere  equity 
in  respect  of  fiscal  matters.     In  Du  Hourmelin  v.  SheU 
don  (6),  it  was  attempted,  on  the  authority  of  Fowdrin 
V.  Gorwdey  (c),  to  support  an  equity  in  the  Crown  on  the 
produce  of  real  estate  vested  in  trustees  for  sale,  and  in 
which  aliens  were  interested,  but  it  failed. 


Take  the  converse  case,  and  suppose  a  man  were  to 
vest  his  personal  estate  in  trustees,  and  declare  that  it 

should 


(a)  2  Sim,  tj-  St,  525. 
{b)  1  Beavan,  79,  and  4  Mj/f, 
^  Cr.  525. 


(c)  o  MyL  4-  Cr.  38J. 


Cl 


ixn  is  at  present  under  discussion  in  another  branch 
Court     Custance  v.  Bradshaw.  {a) 


Secondly.    By  the  act  {b)j  probate  duty  is  chargeable 
\y  on  the  *^  estate  and  effects,  for  or  in  respect  of  which 
^li  probate,**  &c.  ^*  shall  be  granted.**    It  has  been 
(1<1  that  personal  estate  in  America  belonging  to  a  tes* 
domiciled  in  England  is  not  liable  to  probate  duty, 
not  being  within  the  jurisdiction  of  the  ordinary  at 
\\^^  death.     Attorney-General  v.  Hope,  {c)     "  So  where, 
unc3er  the  will  of  a  testator,  his  daughter  had  power  to 
mppoint  property  by  her  will,  it  was  held,  that  probate 
duty  was  not  payable  in  respect  of  her  will.    Piatt  v, 
RotttA.  (d)     The  question  then  is,  did  this  fund  consti- 
tute iona  notabilia  at  the  testator*s  death,  was  it  within 
the  jarisdiction  of  the  ordinary,  and  could  the  bishop, 
under  the  ancient  jurisdiction,  have  recovered  and  dis- 
tributed 

(0  -*   £are^  315.  (rf)  5  5«i«in,  257.,  and  10  CL 

(^)  ^^  G.  3.  c.  184,  schedule.     4^  Fin.  257. 

-  (O    ^     M.  44. 
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bold;  would  it)  by  snch  a  declaration,  upon  his  death,  be 
relieved  from  the  liability  of  paying  probate  duty  ?  Againp 
ir   the  right  now  contended  for  were  to  prevail,  and  a 
contract  were  entered  into  for  the  sale  of  freeholds, 
Hrlaich  was  incomplete  at  the  deaths  of  the  vendor  and 
ptmxchaser,  the  Crown  would  be  entitled  to  double  duty, 
&rmt,  on  the  purchase-money  in  the  hands  of  the  execu- 
tox-B  of  the  purchasers,  and  secondly,  on  the  principle  of 
\         c^oxistmctive  conversion,  upon  the  same  amount  in  the 
^^xids  of  the  executors  of  the  vendor.     Again,  in  the 
^>^^ea  of  partnerships,  freeholds  used  for  the  purposes  of 
^'^^    partnership  are  considered  as  personalty;  and  by 
Ub    new  doctrine,-  all  such  real  estates  of  partnerships 
11    be  drawn  into  a  liability  to  probate  duty.     Such  a 
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tributed  it  in  pios  usus?  (a)  It  is  plain  that  he  ooi&ld 
not,  and  that  these  were  mere  equitable  assets,  whi^li 
neither  the  ordinary  nor  the  administrator  could  h 
recovered  at  law,  Clay  v.  Willis  (6),  and  which  could 
have  been  administered  in  the  Ecclesiastical  Couvrt. 
Barker  v.  Mat/J*  {c)  It  will  be  said,  that  the  parties 
only  take  by  means  of  the  probate.  That  is  not  so :  tli< 
take  under  the  limitations  in  the  deed,  and  not  by  virtue 
the  probate.  The  office  of  the  probate,  in  this  respect^ 
not  to  grant  the  property,  but  to  identify  the  cbarac 
of  the  executors  or  administrators.  In  the  case  of  Ug-^r^sy 
duty  the  case  of  freeholds  directed  to  be  converted  ^ 
specifically  provided  for :  the  case  being  omitted  as 
probate  duty,  it  must  therefore  be  concluded,  that; 
was  not  intended  to  charge  it  in  such  a  case. 


IS 

r 


it 


They  also  cited  Oxendon  v.  Ld.  Compton  {d\ 
General  v.  Mangles  {e,  Attorney^Genetal  v.  Jackson,  {g" 

Mr.  Twiss  and  Mr.  Maulc^  for  the  Crown,  admilt 
that  the  Crown  could  not  claim  probate  duty,  if  t- 
conversion  took  place  under  a  will,  and  that  the  o 
case  in  which  it  could  claim  it  was,  where  the  conversi 
was  under  some  deed  executed  in  the  deceased's  li 
time.     They  argued  as  follows  :  —  In  the  present  ca 
the  property  is  converted  "  out  and  out "  for  all  pn 
poses ;  it  has  contracted  all  the  incidents  and  attribu 
of  personal  estate,  and,  amongst  them,  the  liability 
probate  duty.     In  Biggs  v.  Andrews  {h)  freeholds  we 
conveyed  to  trustees  to  sell  and  pay  debts,  and  hold 
surplus  in  trust  for  the  settler,  his  executors^  &c.,  and 
was  held,  that  ^'  there  was  a  conversion  of  his  real  esta 


(a)  1  Wnii,  on  Exort,  p.  237. 

\b)  I  B.  4-  Cr,  564. 

(<?)  9  Barn,  <$•  Cr.  489. 

{d)  2  Ves,  jun.  69. 


{e)  5  Mee.  i  W.  120. 
(to  8  BU,  15. 
ih)  S  Sim.  424. 
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and  oui  into  personalty.''    A  similar  doctrine  was 

Jmid  down  in  Van  t.  Barnett  {a)   and  also  in  Stead 

ir^    Newdigate  (i),    where   it  is   said   of  freeholds  so 

sitnatedy  that  ^  the  character  of  personalty  is  definitely 

impressed  on  "  it.    If  the  next  of  kin  are  entitled,  as 

a^jmiDst  the  heir,  because  it  is  personalty,  why  should  not 

tbe  Crown,  for  the  same  reason,  be  entitled  to  the  duty 

pajable  on  property  of  that  nature.     Here  the  property 

is  jrecoverable  by  the  executors,  and  must  pass  through 

tbeir  bands  as  part  of  the  assets,  and  be  liable  to  the 

testator^a  debts,  why,  then,  should  it  be  released  from 

.  the  charge  of  duty  ? 


It  is  said  that  the  parties  might,  by  paying  o^  the 
charges,  prevent  an  actual  conversion.  True ;  but  that 
option,  exercised  by  the  party  entitled,  would  not  inter- 
cept the  right  of  the  Crown  to  its  duty ;  Attorney^ 
General  v.  Hatford.  {c)  As  to  this  property  being 
equitable  assets,  so  is  the  equitable  right  to  a  bond  debt, 
to  a  mortgage  absolute,  or  to  a  share  in  a  partner- 
hip  which  can  only  be  recovered  through  this  Court ; 
all  these  are  liable  to  probate  duty. 


As  to  the  case  of  vendor  and  purchaser,  though  the 
l^tirchaser  might  be  charged  in  the  first  instance  on 
^he  amount  of  purchase-money,  it  would  be  returned, 
"y  means  of  treating  the  amount  of  the  purchase-money 
due  to  the  vendor,  in  the  executor*s  account, 
also  cited  Bacoriz  Abr»  {Executors  and  Adminis^ 
^9-aicn)f  E.  S. 


IMnAirra,  in  reply,  (d) 
<0)  19  res.  los. 

<*>  8  3frr.p.5Sl. 

1^>  1  Price,  426. 

CO  An  mifieported  case  of  the 

^  "  J.  Mutter  Hum, 


The 

ID  the  Exchequer,  16th  Moy 
l»o5,  was  cited  during  the  argu- 
ment, which,  upon  the  decree, 
appeared  to  be  preciseljiD  point 
and  in  fiivonr  of  tbe  cbdmof  tbe 
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The  Master  of  the  Rolls. 

At  the  hearing  of  this  petition,  it  was  contended 
the  Petitioners  and  other  parties  interested  in  the  estat 
that  probate  duty  is  not  payable,  and  all  parties  ha 
requested  me  to  make  an  order,  or  to  state  my  opini 
on  the  subject. 


e 
n 


For  the  Crown^  it  was  argued,  that  by  the  operatios 
of  the  deed  of  November  1836,  and  according  to  th-* 
established  doctrine  of  courts  of  equity,  the  real  estate 
oijohn  Swift  which  were  conveyed  by  the  deed,  wer 
converted  out  and  out  into  personal  estate,  and  ough 
to  be  so  treated  for  all  purposes.     If,  it  was  said,  yo 
give  to  real  estates  the  attributes  of  personalty  for  som< 
purposes,  there   can   be   no   sufficient  reason  for  no 
making  it  subject  to  all  the  incidents  of  personal  estate* 
and,  amongst  other  incidents,  to  the  liability  to  proba 
duty. 

A  conveyance  by  the  owner  of  real  estate,  on  trust 
to  sell  it  for  a  particular  purpose,  as  the  payment  of 
debts,  with  a  direction  to  pay  any  surplus  of  the  pur- 
chase-money to  the  owner,  his  executors,  administrators, 
and  assigns,  may  have,  and  often  has,  the  effect  of  in- 
ducing this  Court  to  apply  to  the  property,  in  whatever 
state  it  may  be  found,  the  rules  of  distribution  which 
are  commonly  applicable  to  personal  estate  only. 


^t 


In  the  cases  where  this  is  done,  the  owner  is,  in 
figurative  language,  said  to  have  impressed  upon  his 

real 


Crown;  but  on  enquiry, it  turned 
out,  that  the  point  had  never 
been  argued,  and  that  the  parties 
had  submitted  to  pay  probate 
duty  in  order  to  avoid  a  point 
of  much  greater  importance  to 


them,  similar  to  that  in  Da 
Hourmelin  v.  S/ieldon^  and  which 
case  had  not,  at  that  time,  been 
decided.  All  parties  thereupon 
admitted  that  the  case  was  of  do 
authority. 
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real  estate  the  character  of  personalty,  or  to  have  con- 
verted, but  and  out,  the  realty  into  personalty. 

This  language  is  used,  and  the  Court  has  occasion  to 
Apply  the  rules  of  distribution  in  the  manner  I  have  no- 
ticed, only  in  cases  where  there  has  been  no  actual 
conversion  by  the  owner ;  and  it  is  important  to  observe, 
that  such  application  of  those  rules  of  distribution  is 
effected  only  by  executing  ti'usts,  express  or  implied, 
which  the  Court  enforces  against  all  persons  having  any 
legal  estate  interfering  with  the  apparent  intentions  of 
the  owner  of  the  property,  or  opposed  to  the  rights 
which  he  meant  to  confer.  What  is  meant  is,  that  for 
the  purposes  plainly  contemplated  by  the  owner,  or 
necessary  for  the  accomplishment  of  his  apparent  in* 
tention,  and  to  give  effect  to  the  rights  he,  expressly  or 
by  implication,  meant  to  confer,  the  Court  will  declare  or 
impute  trusts,  and,  under  the  execution  of  such  trusts, 
will  distribute  the  property  as  if  it  were  personalty. 

After  such  a  conveyance,  (even  if  we  assume  that 
obligatory  claims  to  portions  of  the  intended  purchase- 
money  have  been  created,)  an  equity  in  the  land  remains 
with  the  owner,  and  after  satisfying  the  pecuniary  claims, 
which  he  has  rendered  obligatory,  either  by  other  means 
or  out  of  the  land  itself,  he  may  require  the  trustees  to 
re-convey  to  him,  either  the  whole  estate  or  any  surplus* 
of  it ;  and  even  without  conveyance,  he  may,  by  declar- 
ations which  have  been  called  *'  slight,"  take  from  the 
property  that  personal  character  which  was  said  to  have 
been  impressed  upon  it,  and  establish  his  right  to  it  in 
its  actually  existing  character  of  land  or  real  estate. 

If  he  does  not  at  all  intervene,  and  no  sale  is  made  in 
his  lifetime,  then,  at  the  time  of  his  death,  this  Court  has 
jurisdiction  to  give  effect  to  bis  apparent  intention,  and 

will. 


Matson 

V. 

Swift, 
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will,  for  that  purpose,  consider  the  person  in  whom  th 
legal  estate  is  vested  (whether  trustee  created  by  th< 
deed  or  heir  entitled  by  descent),  as  a  trustee  for  that: 
purpose,  but  not  for  any  other  purpose :  so  that  if  there 
be  not,  by  the  deed,  by  devise,  or  otherwise,  an  apparent 
intent  to  take  the  surplus  from  the  heir,  the  heir  will,  in 
equity,  be  held  entitled  to  the  surplus,  though  it  may 
have  been  actually  converted  into  money  by  the  trustees, 
in  making  sales  pursuant  to  the  trusts,  and  for  the  pur- 
pose of  answering  the  intention  really  appearing. 


>tft 


The  cases,  in  which  the  actual  conversion  into  money 
under  a  deed  does  not  deprive  the  heir  of  his  title  by 
descent,  shew  the  gi*eat  difference  between  an  actual 
conversion,  and  that  which  has  been  in  equity  called  a 
conversion  out  and  out.  That  expression  is  strictly  ap- 
plicable to  a  conversion  which  the  Court  has  jurisdiction 
to  make  and  will  mftke,  only  by  enforcing  equities  and 
executing  trusts,  which  it  declares  or  imputes,  for  the 
purpose  of  carrying  into  effect  the  intentions  expressed 
or  implied  of  the  owner  of  the  land.  In  the  cases  sup- 
posed, the  real  estate  is  not,  in  fact,  altered,  at  the  time 
of  the  owner's  death,  and  equity  considers  not  what 
might  have  been  done,  but  what  ought  to  be  done,  and 
will  declare  or  act  upon  the  trusts  which  are  required 
for  the  purpose  of  making  the  actual  conversion,  at  the 
instance  only  of  those  who  shew  themselves  entitled  to 
the  benefit  of  such  trusts.  And  we  may  reasonably  ask 
the  question,  whether,  after  a  conveyance  of  land  in  trust 
to  sell,  or  after  valid  contracts  for  the  sale  of  land  and 
the  death  of  the  legal  owner,  the  Crown  can  be  entitled, 
for  its  own  purposes  only,  to  enforce  the  equities  be- 
tween the  parties?  If  the  parties  should  release  each 
other,  could  the  Crown,  for  purposes  merely  fiscal,  not 
in  the  contemplation  of  any  party,  and  not  required  to 
fulfil  the  intention  of  any  party,   be  entitled  to  the 

benefit 
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nefit  of  trusts,  which  are  declared  or  acted  upon,  only 
'  the  purpose  of  giving  efiect  to  the  intentions  of  the 
?(a) 


1845. 


^1 


^Supposing  the  conversion  not  to  have  been  actually 
kde,  and  not  to  be  required  for  tlie  purposes  of  the 
!,  and  supposing  any  equities  which  may  have  ex- 
amongst  persons  interested  in  the  estate  to  have 
sn  waived  or  satisfied,  I  am  of  opinion  that  the 
cDwn  would  not  be  entitled  to  enforce  those  equities 
'    its  own  purposes. 


In  the  present  case,  an  actual  conversion  was  required 

has,  accordingly,  been   made  since  the  testator's 

d^tttby  and  I  am  of  opinion  that  the  Crown  is  not  en- 

^tled  to  any  benefit  from  the  conversion  so  made,  and 

^at  the  interest  of  the  deceased  in  the  property  was  not 

subject  to  probate  duty,  because,  in  fact,  the  interest  of 

^^  deceased  existed  in  the  form  of  an  equitable  interest 

m  land  of  inheritance,  and  not  in  the  form  of  personal 

Estate,  in  which  form  alone  the  administration  of  it  could 

^H^  granted  by  tlie  probate. 

The  probate,  so  far  as  it  relates  to  the  grant  of  ad- 
V^inistration,  has  regard  only  to  the  personal  estate 
Within  the  jurisdiction,  which  the  deceased  had  whilst 
living  and  at  the  time  of  his  death,  and  the  probate  duty 
^s  payable  only  upon  the  personal  estate,  in  respect  of 
'Wbich  the  probate  was  granted,  i.e.  upon  die  personal 
estate  within  the  jurisdiction  which  he  had  whilst  living 
and  at  the  time  of  his  death. 

Goods,  chattels,  and  credits  constitute  the  personal 

estate  in  respect  of  which  the  probate  is  granted.     An 

equitable 

(•)  See  W^ier  t.  Denne,  S  Vet.  169^  Du  HourmrRm  x.  Shddtm, 
1  Ban.  79.,  4  ^fy^.  ^  Cr.  5S5. 

VouVIII.  Cc 
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equitable  interest  in  land  of  inheritance!  or  equities 
founded  solely  on  the  right  to  such  land  and  attached 
to  the  ownership,  do  not  constitute  personal  eftate^ 
although  the  owner  may  have  so  dealt  with  the  land, 
that  he  can  rieceive  the  benefit  of  it  only  in  the  shape  of 
money)  by  means  of  a  conversion  to  be  made  under  the 
authority  of  this  Court,  in  the  execution  of  trusts  which 
he  has  created.  I  am  of  opinion  that  the  Ordinary  has 
no  jurisdiction  over  such  property,  and  that  the  person 
to  whom  administration  is  granted  has  not,  by  virtue 
only  of  the  grant  of  administration  contained  in  the 
probate  only,  any  right  to  the  administration  of  such 
jprc^rty. 


In  cases  of  this  sort,  an  ambiguity  may  have  arisedi 
from  the  figurative  or  metaphorical  language  in  which 
the  equitable  doctrine  is  expressed^  and  also  from  the 
twofold  character  of  the  probate,  which,  besides  granting 
the  administration  authenticates  the  will,  and  is  the  efU 
dence  of  the  character  of  executor. 

The  probate,  as  evidence  of  the  will  and  of  the  cha- 
racter of  executor,  may  be  required  for  the  purpose  of 
proving  the  executor's  title  to  personal  estate  which  may 
not  be  comprised  in  the  grant  of  administration  con- 
tained in  the  same  probate. 

In  the  present  case,  I  am  of  opinion  that  the  money 
to  arise,  and  which  afterwards  did  arise  from  the  sale 
of  the  estates  comprised  in  the  deed  of  November  1836, 
was  not  personal  estate,  in  respect  of  which  the  probate 
was  granted,  and  that  the  probate  duty  is  not  payable 
upon  it. 


And  such  being  my  opinion,  this  petition  is  so  framed 
as  to  preclude  hie  from  making  any  order  upon  it. 

If 
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If  it  is  desired  to  have  an  order,  the  petition  may,  by        1845. 
consent  oF  parties,  be  so  amended  as  to  obtain  it,  as  has 
Veen  done  in  other  cases,  {a) 


Hi 


GOODMAN  V.  KINE.  May  so. 

^r^UIS  was  a  suit  by  a  mortgagee  for  foreclosure^  After  decree 

"*•    and  on  the  20th  of  March  1845,  the  usual  decree  lure  w^^lT 

Tras  made  for  taking  the  accounts,  and  for  a  foreclosure  mortgopor  in 

I  n  default  of  payment.     The  bill  did  not  pray  any  in-  j^gan  to  com* 

unction.     After  the  decree  the  mortcagor,  who  was  mit waste; 

possession,  began  committing  waste  by  pulhng  down  strained  by 

a  housp  injunction, 

^  "°"^^-  though  no  In- 

junction was 

^fr.  JR^nshaw  applied  for  an  injunqtion  to  restrain  j^JJ^       ^ 


'^mte  Master  of  the  Rolls.    Take  your  order,  (i) 

Ka)  In  Piatt  v.  Houtlt^  5  Bea»      Vet,  4-  ^.  513,  514,  and  Barlow 
^  857.,  and  10  CLS^Fin.  257.      ▼.  Gaim^  ante^  p.  3S9. 
^  )  See   Wright  v.  Atkyrn^  l 
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April  17. 
May  7. 
June  2. 


The  sheriff's 
return  upon 
the  writ  of 
exigent,  that 
by  the  judg- 
ment of  the 
coroner  the 
Defendant  is 
outlawed,  is 
not  until  en- 
tered on  the 
roll,  a  suffi- 
cient record  of 
the  outlawry. 
An  informa- 
tion founded 
on  the  Dc- 
*<Bndant*s  out- 
lawry stated, 
that  the  De- 
fendant  did 


The  ATTORNEY-GENERAL  v.  RICKARDS. 


TN  this  case  (a)  it  was,  in  substance,  alleged  by 


Attorney-General,  that  the  relator  Engler^  as  trust 
for  the  two  other  relators,  brought  an  action  agai 
Arthur  Annesley^  and  in  that  action  obtained  judgm 
of  outlawry  against  him;    and  the   statement  in 
information,  as  to  this  matter,  was  this :  —  That  a  w 
of  allocatur  exigent  was  sued  out  by  Engler  directed 
the  sheriff  of  Middlesex,  and  Annesley  was  proclaim 
at   three  county  courts,   and   two  courts  of  hustin 
but  did   not  appear,  (the  last  proclamation  being  o 
the  22d  day  of  January  18S5),   whereby,  as  on  th 
day,  the  said  Annesley  became  and  was  outlawed,  an 
the  sheriff  so  returned  the  writ  of  exigent  accoi*diDgl]r 
not  appear^on  and   that  judgment  of  outlawry    was  entered    in    th 
the  last  pro-     action  against  Annesley^  on  or  as  of  the  22d  of  January 

clamation,  o  j^^  • 

whereby  he       1835,  and  such  judgment  was  duly  registered  on  th 

**  became  and    o  i   *    c  t  i    i  o  ^  i 
was  outlawed,   Slst  of  J«/y  ISil. 

and  that  the 

turned  the  "         That  on  the  17th  of  November  1841,  a  writ  of  capiat" 
cxintnt  ac-       titlaffatum   directed    to   the  sheriff  of  Oxfordshire*  and 

cordingly;"  °  %  ,       n 

and  that  the     returnable  on  the  11th  oX  January  1842,  was    issued, 
judgment  was    ^nd  thereby  the  sheriff  was  directed  to  enquire   what 

entered  and  •'  * 

rci»istered.         goods  and   lands   the  Defendant  Annesley  had  in  the 
anrnlcaded'     ^^''^iliwick  of  the  sheriff  on  the  22d  oi  January  1835. 

mil  fid  record, 

in  this  form  : 

—that  no 

jiidiiincnt  of 

outlawry  had 

been  entered 

or  registered,  and  that  there  wns  no  record  of  the  outlawry,  leaving  uncovered  the 

allegation  of  the  return  of  the  writ  certifying  the  judgment  of  outlawry.     Held,  that 

the  i)!ca  was  good  in  form. 


That 

(a)  Reported  ante,  6  Beavan^  444.,  1  Phil,  383.  and  12  C7.4" 
Fin,  30, 


CASES  IN  CHANCERY, 

That  on  the  27th  of  December  1841  ^nif^s/^  executed 
WL  deed,  purporting  to  convey  estates  in  Oxfordshire^  to 
v^hich  he  was  entitled  for  his  life,  to  the  Defendants 
JBickards  and  Walker  on  certain  trusts* 

That  an  inquisition  was  held,  under  the  writ  of  capias 
vUagatum,  on  the  8th  ofjanuaty  1842,  and  on  the  11th 
day  of  the  same  month  the  sheriff  made  his  return, 
and  certified,  that  Annesley  had  no  goods  or  lands  in  his 
bailiwick,  and  had  not,  on  the  day  in  the  writ  named, 
nor  was  be  to  be  found  there. 


881 

1845. 

The 
Attorney- 
General 

V, 
RiCKARDB. 


The  object  of  the  information  was,  to  claim,  for 
(he  Crown,  the  benefit,  in  equity,  of  the  judgment  of 
outlawry,  thus  stated,  and  of  the  writ  of  capias  uila-' 
gaium  which  issued  thereon. 

The  judgment  of  outlawry  being  the  only  title  on 
which  the  information  could  be  supported,  it  was  alleged 
by  the  Defendants  that  the  Crown  had  no  interest  in  the 
matter,  and  they  pleaded,  that  there  never  was,  and 
that  there  was  not  now,  any  judgment  of  outlawry  en- 
tered in  Her  Majesty's  Court  of  Common  Pleas,  in  the 
information  mentioned,  against  Annesley^  on  or  as  of 
the  22d  day  o^  January  1835,  or  any  other  day; 
and  that  no  such  judgment  was  duly  or  otherwise 
registered  on  the  Slst  day  of  Jtdy^  or  at  any  other 
time,  and  that  there  never  was,  and  was  not  now,  any 
record  of  the  outlawry  in  the  information  mentioned 


This  plea  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  Kenyan  in  support  of  the 
plea.  This  plea  is  correct  in  form.  The  proper  mode 
of  alleging  a  judgment,   either  of  outlawry  or  other- 

Cc  S  wise, 
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tvmi  is  by  stating  the  fact  of  outlawry  &Cf  ^  as  by  the 
record  thereof,  now  remaining  in  the  said  Court  in  full 
force  more  fully  appears."  1  WerUwartKi  PL  (a),  S  Went^ 
Wfi/i's  PL  (i),  7.  WefWmrtVs  PL  (c),  and  the  form  of 
pleading  no  outlawry  or  no  judgment  is,  that  there  is  no 
such  record,  and  not  that  there  is  no  outlawry*  or  no 
judgment,  1  Wentworth  (d),  3  WerUworth  (Ot  7  Wenir 
wrth(g)^  Co.  Lit.  260.  a.,  S  Ckiiiy's  Ph{h).  A  plea 
of  no  record  imports  that  no  judgment  was  ever  given, 
Dj/son  v«  Wood  (/),  where  C.  J.  Abbott  said,  *'  In  pleas 
of  judgment  recovered  in  the  superior.  Courts,  the 
allegation  is,  that  there  is  not  remaining  any  record 
of  such  judgment,  and  that  allegation  imports  that  no 
such  judgment  was  ever  given ;  for  the  question,  whe« 
ther  it  was  or  was  not  given  is  to  be  decided  by  the 
Court  on  inspection  of  the  record,  aud  not  by  jury,'' 


Mr.  Turner  and  Mn  James  Campbell^  eontrd.  The 
plea  leaves  uncovered  and  admitted,  the  fact  that  the 
Defendant  became  and  was  outlawed,  and  that  the  sheriff 
so  returned  the  writ  of  exigent.  The  exigent  so  re- 
turned is  the  record  of  the  outlawry,  and  "  is  a  record, 
though  it  be  not  entered  on  the  roll,"  Vinet^s  Abr. 
Record  B.  pi.  10.,  and  the  judgment  of  outlawry  is  the 
judgment  of  the  coroner  and  not  of  the  Court,  S  BUu 
Com.  {k)y  1  Tidd's  Pr.  (/).  Lord  Coke  says,  (m)  "  In 
this  case  of  outlawry  upon  process,  the  judgment  is 
given  (in  the  county  court,  which  is  no  court  of  re- 

.    cord) 


(a)  P.  45.  and  259. 

(b)  P.  117. 

(c)  P.  66. 

(d)  P.  241. 

(e)  P.  118. 

(g)  P.  67.  114.401. 
{h)  6th. ed.  vol.  3.  p.  884,  and 
7th  ed.  vol.  4.  p.  211. 


(i)  5  Barn.  4-  C.  449. 
(k)  Page  «84.  and  ^Appendix 
No.  3. 
(/)  P.  135.  (9th  ed.) 
Cm)  Co,  Lit,  288  3* 
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cord)  by  the  Coroners  &c. :  for  after  the  Defendant  is 
qmnio  exaciut^  and  maketh  default,  the  judgment  is 
ideo  tdhgetur  per  judicium  coronatorum;  &c»  But  XiV- 
tieton  is  to  be  intended,  that  the  sheriff  do.  return  the 
exigent  whereby  the  outlawry  appeares  of  record,  or  that 
the  outlawry  be  removed  by  certiorari^  for  before  that 
time  that  the  outlawry  appear  of  record,  the  Defendant 
doth  not  forfeit  his  goods  nor  the  Plaintiff  can  be  dis- 
abled, nor  any  writ  of  error  doth  lye  in  that  case. 
And  this  is  the  cause  that  the  goods  of  outlawes  can- 
not be  claimed  by  prescription,  because  they  are  not 
forfeited  until  tBe  outlawry  appear  of  record.  Vide 
sec  197«  where  it  appeareth  by  Littleton  that- the  Plain- 
tiff cannot  be  disabled  by  outlawry  unless  it  appeareth 
of  record.'* 


iM 


IMS. 


The 

V. 
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Writs  need  not  be  pleaded  prout  patet  per  recordum^ 
**  though  they  are  matters  of  record."  Alanson  v. 
Butler  {a\  and  Fitter's  Ab.  Record  {O.)  pi.  5.  They  also 
cited  Finer's  Ab.  Utlawry  (Q  a.)  pL  5.  and  (A.  6»)  pU  1, 

Secondly,  the  plea  is  bad  in  form ;  it  is  multifarious, 
and  raises  three  issues ;  first,  that  no  judgment  has  been 
entered;  secondly,  that  no  judgment  has  been  regis- 
tered ;  and  thirdly,  that  there  is  no  record  of  the  out- 
lawry. A  plea  ought  to  raise  a  single  question,  here 
there  are  three  distinct  points  put  in  issue. 

Mr.  Kinderdey  in  reply.  The  plea  raises  but  one 
point;  namely,  the  fact  of  outlawry.  Co. Lit.  }08.  b.j 
and  Gilberfs  Common  Pleas  1^.,  were  aiso  cited. 

The  Master  of  the  Rolls,  I  will  consider  this  case. 


(a)  1  Levinz,  21 K 

Cc  4 
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The  Master  t^the  Rolls. 

Takbg  the  allegations  in  the  plea,  and  also  the  alle- 
gations in  the  infonnation,  not  contradicted  by  or  in« 
Consistent  with   the  plea,  to   be  true,  on  tlie  present 
occasion,  we  must  lay  aside  the  allegation  in  the  in- 
formation, that  the  judgment  of  outlawry  was  entered 
in  the  action  or  registered  ;  we  are  then  left,  on  the  one 
side,  with  the  allegation  on  the  information,  that  after 
Certain  proceedings  leading  to  that  end,  Annedey  hecume^ 
and  was  outlawed,  and  the  sheriff  so  returned  the  writ:, 
of  exigent  accordingly,  and  on  the  other  side,  with  th 
allegation  that  there  never  was,  and  is  not  now,  an 
record  of  the  outlawry  in  the  information  mentioned* 


M\ 


It 


I  think  that  the  allegation  of  Annezley  having  becom 
and  being  outlawed,  taken  by  itself,  can  only  be  deeme 
to  have  reference  to  the  outlawry  by  the  judgnien 
of  the  Coroner ;  and  the  question  is  reduced  to  this 
What  is  the  effect  of  an  allegation  of  outlawry,  in  itsel 
Insufficient,  but  followed  by  an  allegation  that  th 
sheriff  so  returned  the  writ,  and  an  allegation  that^^ 
there  is  no  record  of  the  outlawry? 


% 


It  was  argued,  that  by  the  return  of  the  writ,  th 
outlawry   appears   of   record.      It   is   so   said    in    Ca 
Itif.  288  b.,  and  in  one  sense  it  is  so  ;  and  I  apprehend 
that  the  writ  being  duly  returned  into  Court  is  matte 
of  record  in  the  Court,  and  is  a  voucher  or  warran 
for  the  officer  to  issue  a  writ  of  capias  titlagatum^  or  t 
^ake  the  proper  entry  of  the  judgment  returned;  bu 
the  question  is,  whether  the  return  of  the  writ,  withou 
n:ore,  is  the   record    intended  to    be  spoken  of  as 
record  of  the  outlawry,  or  a  memorial  or  record  of  th 
judges  of  the  Court,  by  the  production  of  which,  tli 


truth  of  there  being  such  a  record  is  to  be  tried. 
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A  case  was  cited  from  Viner^  Utlawty  Q.  a.  5.  Year 
Bookj  38  H.YI.  foL  1.  p.  3.  which  was  supposed  to 
shew,  that  the  return  was  such  a  record.  In  that  cases 
I  find  that  thirteen  years  after  the  return  of  ihe  exigaii, 
the  Defendant  appeared  on  the  writ  of  capias  utlaga-^ 
ium^  and  claimed  his  discharge.  At  that  time,  and  not 
before,  the  clerk  of  outlawries  entered  the  outlawry 
on  the  roll.  It  was  alleged,  that  the  entry  was  made 
without  warrant,  but  the  clerk  of  the  outlawries  af- 
firmed, that  there  was  an  outlawry  and  that  the  writ 
oi  exigent  was  at  the  place  he  named,  and  thereupon,  it 
was  held,  that  if  there  were  an  outlawry,  and  the 
outlawry  were  returned,  although  it  was  not  immediately 
entered  on  the  roll,  it  might  be  entered  at  any  time 
afterwards ;  and  that  if  there  were,  in  fact,  an  outlawry, 
in  the  case  then  before  the  Court,  the  entry  then  made 
was  well  enough.  The  Defendant  then  demanded 
cyer  of  the  writ  and  of  the  exigent  which  was  re-<- 
tamed,  and  this  being  granted,  the  Defendant  insisted, 
that  he  ought  not  to  be  detained  in  custody  till  the 
exigent  was  produced,  but  it  was  held,  that  if  there 
were  such  an  exigent^  as  was  alleged,  there  was  matter 
of  record  and  sufficient,  (/.  e.  as  I  presume  sufficient 
to  warrant  the  entry  which  the  clerk  had  made),  but 
if  there  were  no  such  exigent^  then  the  entry  on  the 
record  was  to  no  purpose,  and  as  there  probably  was 
such  a  writ  as  was  alleged,  there  was  no  reason  to 
let  the  Defendant  go  free.  AH  that  I  can  collect  from 
the  case  is,  that  there  being  an  entry  on  the  record 
made  at  the  moment,  and  in  the  admitted  absence 
of  the  exigent  returned,  which  was  the  proper  war- 
rant, oyer  of  the  writ  and  exigent  was  allowed,  and 
the  Defendant  was  detained,  on  the  faith  of  the  state- 
ment made  by  the  clerk.  The  Defendant  was  dis- 
charged out  of  custody,  on  grounds  quite  distinct  from 
this  question. 

There 
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There  does  not  appear  to  be  any  throg  to  warrant  the 
supposition  that  the  return  of  the  exigent  would,  have 
been  considered  a  sufficient  record,  without  any  entry 
on  the  roll. 


In   this  case,  notwithstanding  the  allegation  of 
return  of  the  writ,  which  is  not  denied,  I  think  that 
plea  of  no  record  of  the  outlawry  is  good,  as  a  plea 
no  outlawry,  and  that  it  must  be  allowed. 


May  S, 
June  2, 


MERYON  r.  COLLETT. 


Under  a  li-  fpHIS  bill  prayed  for  a  declaration,  that  thye  PWnbi 

mitation  by  X  .  i    i        /»        .  «  ^ 

deed  ofa  fund,  were  entitled  to  five-sixteenth  parts  of  2800A  new 

to  "the  ex- ^  3j  p^P  ^gj^^^  annuities,  formerly  standing  in  the  pames 

ministrators  of  the  trustees  of  an  indenture  dated  the  4tb  of  Septem^ 

t'oLnVfoJ^hls  ^^  ^^^^5  and  to  have  the  same  replaced,  if  )K>ld,  or 

and  their  own  the  proceeds  of  such  sale  reinvested,  and  also  to  a  sum 

nefic."    Held  equal  to  the  dividends  and  interest  which  would  have 

under  the  cir-  accrued  due  thereon,  in  case  the  same  had  remained 

c  u  m  sta  n  ces 

that  the  fund  invested  upon  the  trusts  of  the  indenture.     And  that 

belonged  to 


Defendant,  CoUett^  might  be  decreed  to  transfer  and 
pay  what  might  be  due  from  him,  in  accordance  with 
such  declaration. 


the  next  of 
kin,  and  not 
the  adminis- 
trator. 

A,  B,  being 

ligation  to  By  an  indenture,  dated  the  6th  of  December  J  796, 

make  a  settle-  an^  made  between  George  Marshall  of  tb^  first,  part. 

ment  on  his  ^  .  r     *» 

wife,  by  deed  Ann 

expressed  to 

be  made  in  order  to  make  such  provision,  conveyed  property  to  trustees  ia  trust  to 
permit  him  and  his  assigns  to  receive  the  dividends,  *'  to  and  for  bis  and  their. owo 
entire  use  and  benefit  during  the  joint  lives  of  himself  and  his  wife;**  and  la  case 
A,  B.  survived  his  wife,  then  in  trust,  after  her  death,  to  assiea  it  to  hixo,  ^  hb 
executors,  administrators  and  assigns,  to  and  for  hit  and  their  own  use  and 
benefit;"  but  if  his  wife  should  survive  him,  then  to  her  for  lifb,  and  Bfttfwards. 
to  assign  it  '^  unto  the  executors  or  administrators  of  A.  £•  to. and  for  his 
their  own  use  and  benefit."  The  wife  survived;  held,  that  subject  to  her  life  interest 
the  fund  belonged  to  the  next  of  kin  of  A,  B,  and  not  to  his  administrator. 
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<^  Weniworth  of  the  second  part,  and  Stephen  Werii^       1645* 

^forih  and  John  Meysey  of  the  third  part,  In  consider- 

^ioQ  of  the  marriage  then  intended  and  afterwards 

voiemnized  between  George  Marshall  and  Ann  Went^ 

tDorth,  George  Marshall  covenanted  with  Wentvxnih  and 

JUkyeey^  at  trustees,  that  he  would,  within  three  months 

iifrcr  the  death  of  his  grandfather,  George  MarshaU^ 

fs^tl^  and  convey  an  estate  of  inheritance  in  fee  simple 

im   f^ossession,  of  at  least  the  yearly  value  of  800/.  above 

^f>rizes,  to  the  nse  of  George  Marshall  himself  for  life, 

^fscl     after  his  decease  to  the  nse  and  intent  that  his 

^i^^^x^ed  wife  might  yearly,  during  her  life,  receive  an 

A<~^KirBity  of  200/.,  with  proper  remedies  by  distress  and 

^<~^^ar3^,  for  her  jointure  io  lieu  of  dower  and  thirds;  and 

the  death  of  George  Marshall^  the  husband,  then 

the  estate  so  to  be  settled  and  charged  with  the 

lity,  to  such  uses  as  should  be  thereof  declared  by 

^^^    c3eed  of  settlement  by  which  the  estates  were  cove* 

^^  to  be  settled. 

here  were  four  children  of  the  marriage,  viz.  George 
II  the  younger,  the  Defendant  Maty  Marshall^ 
Smithy  and  the  Plaintiff  £//za  Meryon. 


eorge  MarsJiall  the  grandfather  died,  and  George 
-shall  the  husband  did  not  then  perform  the  cove« 
which  he  had  entered  into  before  his  marriage ; 
on  the  4th  of  September  1802,  an  indenture  was 
united,  by  and  between  George  Marshall  the  husband 
*^e  first  part,  Ann  Marshall  his  wife  of  the  second 
t,  and  John  Meysey^  Richard  Cox,  and  Joseph  Prid^ 
of  the  third  part;  and  thereby,  after  reciting  the 
cnture  of  the  6th  day  of  December  1 796,  that  George 
^^rshaU  the  grandfather  was  dead,  but  no  settlement 
been  made,  and  that  Stephen  Wentwortht  one  of  the 
^stees  in  the  former  deed,  was  also  dead;  aiid  further, 

that 
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that  George  Marshall  the  husband  had  no  estate  of 
value  covenanted  to  be  settled,  and  that  it  was  bigt 
disadvantageous  to  him  to  make  a  purchase  of  such 
estate,  he  the  said  George  MarsJially  in  order  to 
provision  for  his  wife,  equal  in  value  to  and  infuU 
faction  of  the  intended  rent  charge^  had  proposed 
agreed  to  transfer  4000/1  navy  5  per  cent,  annuities  i 
the  names  of  Meysey^  Cox,  and  Pridham,  upon  the 
after  mentioned,  and  had,  in  pursuance  of  such  propo^i 
and  with  the  consent  of  his  wife^  transferred  the  sa 
sum  of  4000/.  navy  5  per  cent,  annuities  into  the 
of  Meysey,  Cox,  and  Pridham.    It  was  witnessed 
declared,  That  Meysey,  Cox,  and  Pridham  should 
possessed  of  the  same  annuities,  and  the  dividends 
interest  thereof,  upon  trust  to  authorize  and  empo 
George  Marshall  and  his  assigns  to  receive  and  take^ 
and  for  his  and  their  entire  use  and  benefit,  the  divide 
and  interest  of  the  4000/.  navy  5  per  cent,  annuit  1 
during  the  joint  lives  of  himself  and  his  wife;  and 
case  George  Marshall  should  survive  his  wife,  then 
trust,  after  her  death,  to  assign  and  transfer  the  sa 
annuities  to  George  Marshall,  his  executors,   admL 
strators,  and  assigns,  to  and  for  his  and  their  own 
a7id  benefit;  but  if  his  wife  should  survive  him,  then 
pay  the  dividends  to  her,  or  as  she  should  appoi 
during  her  life,  for  her  separate  use;  and  from  and  a 
the  decease  of  Ann  Marshall  surviving  her  husba 
upon  trust  to  assign  and  transfer  the  same  annui 
unto  the  executors  or  administrators  of  the  said  Geo 
Marshall,  to  and  for  his  and  their  own  use  and  betiefit. 


io 
ds 


George  Marshall  the  husband  died,  intestate,  in 
month  o(  August  1816,  leaving  his  widow  and  the  fo 
children  surviving  him,  and  in  the  following  month 
December,  letters  of  administration  of  his  personal  est 
were  granted  to  Anti  Marshall  the  widow. 


le 
ur 
o( 
te 
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The  question  in  the  cause  depended  upon  the  con- 
struction which  ought  to  be  put  upon  the  limitation  con* 
tamed  in  the  deeds  as  to  the  navy  5  per  cent*  annuitiesi 
after  the  decease  of  the  widow  surviving  the  husband- 
It  was  contended,  on  the  behalf  of  the  Plaintiffs,  that 
although  the  limitation  was  in  words,  ^^  to  the  executors 
and  administrators  of  the  said  George  Marshallf  to  and 
for  their  own  use  and  benefit,"  yet  that,  upon  the  true 
construction  of  the  instrument,  the  annuities  vested  in 
the  administratrix,  in  trust  for  the  next  of  kin  of  George 
Marshall. 

.  The  Defendant  Mrs.  CoUeU  contended,  that  she,  as 
administratrix,  was  entitled  to  them  beneficially  for  her 
own  use» 
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It  appeared  that  until  a  long  time  afler  her  husband's 
death,  the  stock,  subject  to  her  life  interest,  was  by  her 
and  advisers  considered  to  belong  to  the  estate  of  her 
deceased  husband,  and  to  belong  beneficially,  as  to  one- 
tliird  only,  to  the  widow  for  her  own  use,  and  as  to  the 
remaining  two-thirds,  to  the  children  as  next  of  kin ;  for 
the  stock  having  been  converted  into  4200^  new  4  per 
cents*,  the  trustees,  in  the  month  of  September  1824, 
transferred  to  her  or  sold  for  her  benefit  one  third,  part 
of  the  whole,  leaving  2800/.  (being  the  remaining  two- 
tliirds)  standing  in  their  names.  The  stock  was  subse- 
quently converted  into  new  3^  per  cent,  annuities,  the 
amount  not  being  altered. 

In  the  year  1825,  George  Marshall  the  son,  one  of 
the  four  children,  died  intestate,  and  his  mother  the 
"v^idow  became  his  legal  personal  representative. 

« 
In  the  mean  time,  Ann  Marshall  had^  by  indenture 

Klated  the  14th  day  of  March  1819^  charged  the  divi- 
dends 
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dends.with  the  payment  of  an  annility'of  SdL  to  Josgt^ 
Pridham,  and  by  a  subsequent  deed,  dated  the  ISth 
February  1820»  she  sold  her  life  interest  in  the  rema. 
ing  dividends  of  the  stocky  reduced  to  SdOOL  to 
Pridham  for  a  valuable  consideration. 


/. 


f 
e 


An  indenture  dated  the  9th  day  of  April  1834,  ^ 

executed  by  and  between  Ann  Marshall  of  the  first  p 

the  Defendant  Mary  Marshall  of  the  second  part) 

liam  Henry  Smith  and  Sarah  his  v^ife  of  the  third 

Maria  Pridham  of  the  fourth  part,  and  the  Defend 

John  CoUett  of  the  fifth  part;  and  thereby,  the  ind 

tures  of  the  4th  oi  September  1802,  of  the  14th  of  Jlfflr^'"^^* 

1819,  and  of  the  ISth  of  February  1826  were  recic:^^* 

And  it  was  further  recited,  that  by  a  memorandum       ^^ 

writing,  dated  the  2Srd  of  September  1824,  indorsed     ^^" 

the  deed  of  the  4th  of  September  ]  802,  it  was  declar^^^ 

that  Ann  Marshall  having  claimed,  as  the  widow 

Mr.  Marshall^  who    died  intestate,   one^third  of 

capital  of  the  settled  stock  of  4000/.  5  per  cents.,  tl^  ^^ 

new  fours,  as  her  own  exclusive  right  and  proper  ^^^' 

1400/L  of  the  new  fours  had  been,  accordingly,  transfer!^ 

to  her  absolutely,  and  she  executed  a  proper  release 

the  trustees,  dated  the  29th  of  September  1 824,  so  t 

the  then  remaining  settled  stock  was  only  28002.  n 

fours.     It  was  also  recited,  that  Maria  Pridham  w 

sole  executrix  of  the  will  of  Joseph  Pridham,  and  h 

agreed  to  the  repurchase  of  the  annuity  granted  to  Jos 

Pridham,  and  to  sell  her  interest  in  the  remaining  div 

dends  of  the  settled  stock.     It  was  then  recited,  that  ^ 

the  time  of  the  decease  of  George  Marshall,  the  on 

children  he  left  surviving  him  were,  George  Marsha 

the  younger,  Eliza  Meryon,  Mary  Marshall,  and  Sara 

Smith,  who  were  the  next  of  kin  of  George  Marsha 

and   as  such  became  entitled  at  the  decease  of  An 

Marshall  to  the  sum  of  2800/.  3^  per  cents.,  in  equ 

shares ;  and  that  George  MarsliaU  the  son  afterwan 

di 
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^ied  intestate;  that  jfnn  Marshall  was  his  administra-        1845. 
trix;  and  that  at  his  decease  his  next  of  kin  were>  Ann    ^jJI^I^ 
JiianhtUU  EUta  Meryon^  Maty  Marshall^  and  Sarah  v. 

Smiihj  who,  as  such,  became  entitled  to  his  estate  in  Collott* 
equal  shares.  And  after  further  reciting,  that  Mr.  CoUett 
had  agreed  with  jinn  MmrAallf  Mary  ManhaUy  William 
Henry  Smith,  and  Sarah  his  wife,  for  the  absolute  pur- 
chase of  the  life  interest  of  Ann  Marghall,  and  of  the  parts 
and  shares  of  the  capital,  in  which  Anfi  Marshall^  Mary 
Mankallf  and  Smith  and  his  wife  had  a  vested  interest,  It 
wu  witnessed^  th^t  for  the  consideration  therein  men- 
tioiiy  Maria  Pridham^  at  the  request  of  Ann  Mars/ialt, 
and  the  said  Ann  Marshall  for  herself  sold  to  CoUett 
all  the  dividends  of  the  S800/,  d|  per  cent,  annuities 
during  the  life  of  Ann  Marshall;  and  for  the  same  con- 
derations,  Ann  Marshall,  Mary  Marshall,  William  Henry 
Smith,  and  Sarah  his  wife,  sold  to  Collett  all  and  every 
the  parts,  shares,  and  proportions,  original,  accrued,  or 
otherwise!  then  vested  in  them  or  any  of  them,  of  and 
in  the  same  sum  of  2800/.  S^  per  cent,  annuities. 

To  this  deed  and  assignment  the  Plaintiff  were  not 
p^arties,  their  interest  was  not  affected;  but  Mr •  Collett 
9a,id^  that  jSm//A,  alleging  that  he  had  authority  from  the 

^'^intiflb,  sold  him  their  interest  in  the  fund  for  a  sum 

^bich  he  paid  to  Smith. 


\e  fund  was  afterwards  transferred  into  the  joint 
"^^•^^es  of  Mr.  Collett  and  of  Cox  the  surviving  trustee, 
^**^>  soon  afterwards  died. 

m  afler  the  execution  of  the  deed  of  the  9th  of 

1834f,  and  about  eighteen  years  after  her  husband's 

I,  Ann  Marshall  alleged  that  she   had   been  ad- 

I,  .that  under  the  limitations  of  the  deed  of  September 

*^02,  she  became  entitled,    as  administratrix  of  her 

^^^sbandf  to  the  whole  of  the  trust  fund  for  her  own 

*^*^^clute  use  and  benefit,  and  she  accordingly  filed  her 

bin 
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bill  in  the  Court  of  Exchequer  (a)  to  haye  that 
right  declared,  and  to  have  the  fund  transferred  to  b. 
upon  the  terms  she  offered.    A  demurrer  to  the 
was  allowed,  and  in  Jtdy  1835  she  died. 


The   Defendant  Mary  Marshall  is  now  the  1 
personal  representative  of  George  Marshall  her  fatlft 
and  of  George  Marshall  the  younger,  her  brother. 


^ 


Mr.  Greene  (in  the  absence  of  Mr.  Twner),  for 
Plaintiffs,  claimed  one-fourth  of  the  2800L,  as  one 
the  next  of  kin  of  the  settlor,  and  one-fourth  of  o] 
fourth,  as  one  of  the  next  of  kin  of  the  testator's 
George.     He  cited  Hatnes  v.  Hames.  (b) 


Mr.  Kindersley  and  Mr.  JV.  JameSf  for  Mr.  CoUetl^  5-  *^* 
sisted,  that  under  the  limitation  to  the  administratorsF  ^' 
the  settlor,  *^  to  and  for  his  and  their  own  use  ^  'tr^ 
benefit,"  the  widow,  as  administratrix,  took  thewh-^^^^** 
fund  beneficially ;  and  that  therefore  the  Plaintifis  h^  ^^ 
no  interest.  They  cited  Sanders  v.  Franks  (c),  Woo^  ^* 
Cox{d\  Colliei^  \.Squire{e\  Palin  v.  Hills{g\  Evan^  ^' 
Charles.(Ji) 

Mr.  Timin\  in  reply,  as  to  the  costs  of  a  cross  bill 
discovery,  cited  the  4-1.  Order  of  August  18il.(i) 


ot 


June  2.  The  Master  of  the  Rolls. 

Mr.  Colleft  lias  not  proved  his  alleged  contract  wi 

Smith  to  purchase  the  Plaintiff's  interest ;  and  his  d 

fence,  in  that  respect,  fails  for  want  of  evidence. 

Tl 


(a)  1  r.  <J-  Col,  {Exc.)  2.32. 
{b)  2  Keen,  64G. 

(c)  2  Mad,  147. 

(d)  I  A'trn,  317.  anil  2  ATj^l, 
cj-  C>.  C84. 


(e)  5  Rms.  467. 
(g)  1  MjfL  4-  A'.  470. 
(A)  1  Amtr,  128. 
(i)  Ordinet  Can.  17C. 
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The  argument  in  his  favour  has  rested  on  the  con- 
TQction  of  the  deed  of  September  1802,  and  the  effect 
Tlbe  assignment  o(Ann  MarshalFs  share  to  him  by  the 
eedof4pn7l8S4. 

The  question  between  the  parties  to  this  cause  de« 
ends  upon  the  effect  of  the  deed  o(  September  1802. 

Hie  only  professed,  and,  as  it  appears  to  me,  the  only 
!al  object  of  the  deed,  was  to  secure  to  Mrs.  Marshall 
jmnture  annuity,  in  substitution  or  satisfaction  of  the 
nooity  provided  for  by  the  former  deed  of  1796. 
)oring  the  joint  lives  of  Mr.  and  Mrs.  Marshallj  he 
as  to  receive  and  enjoy  the  income ;  if  Mr.  Marshall 
irvived  Mrs.  MarsJuill^  the  fund  was  to  revert  to  him ; 
she  survived  him,  the  fund  was,  on  her  death,  to  revert 
executors  or  administrators.  In  reference  to  the 
states  of  things,  the  joint  lives,  the  survivorship  of 
^  husband,  and  the  survivorship  of  the  wife,  words 
>  used  which  imply  the  limitation  of  a  benelBcial 
erest,  using,  in  the  first  case,  the  words  ^^  George 
^89r$haU  and  his  assigns,  to  and  for  his  and  their  entire 

€md benefit^*  in  the  second  case,  the  words  '*  George 
^^^shallf  his  executors,  administrators,  or  assigns,  to 
f  for  his  and  their  oaou  use  and  heneJUj*  and  using, 
^e  third  case,  the  words  "  the  executors  or  adminis- 
ters of  the  said  George  Marshall^  to  andfoi-  their  ooon 

€ind  benefit**  In  the  two  first  cases,  the  words  *^ to 
?  for  his  and  their  entire  or  own  use  and  benefit*'  are 
Piously  surplusage,  and  of  no  effect.  A  limitation  to 
^elfy  his  executors,  administrators,  or  assigns,  would 
^e  had  just  the  same  effect,  and  would  have  made  it 

duty  of  the  trustees  to  transfer  the  fund  to  him,  or 
be  directed.  The  words  in  the  cases  must  have  been 
d^  for  the  purpose,  which  was  unnecessary,  of  empha- 
Jlj  shewing  the  quantity  of  interest  given,  and  the 
^OL.  VIII.  D  d  exoneration 


1845. 


Meryon 

V. 
COLLBTT. 
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exoneration  of  the  trustees  from  the  duty  of  attends, 
to  the  application  of  the  dividends,  or  of  the  fund,  aFl 
payment  or  transfer  to  him  or  his  representatives;  ^ 
considering  the  great  improbability  of  George  MarsX^ 
(at  the  time  when  he  was  securing  a  jointure  for  his  w^ 
in  satisfaction  of  a  former  obligation^  and  only  professm 
to  have  that  object  in  view,)  taking  the  opportunity 
limit  the  whole  fund  employed  as  such  security  to 
person  who  might  chance  to  be  his  legal  personal  re[>v"e- 
sentative,  I  think  it  much  more  probable,  that  bis  orB  1j 
object  was,  in  the  third  case  also,  to  express  emphaticaHy 
the  quantity  of  interest  given :  —  to  use  words  makia^  i^ 
clear  to  the  trustees,  that  thdy  might  safely  transfer  t.l^e 
whole  fund  to  his  executors  and  administrators,  and  ^^ 
thereupon  relieved  them  from  their  tru?t;  that  the  fu^'^ 
was  to  be  disposed  of  by  the  executors  or  administratoJfSi 
without  the  trustees  being  under  the  necessity  of  loo*** 
ing  to  its  application;  and  that  the  words  were  notu^ 
for  the  purpose  of  placing  the  money  in  the  hands  of 
executor  or  administrator  for  his  own  personal  enj 
ment,  but  for  the  purpose  of  enabling  him  to 
proper  application  of  it,  without  the  interference  of 
trustees.  As  far  as  the  trustees  were  concerned,  it 
to  be  the  absolute  property  of  the  legal  personal  rep 
sentatives  of  George  Marshall. 


« 


d 
U 
fe 


I  readily  admit  that  cases  of  this  kind  are  attend 
with  great  difficulty;    words  are  used  which,  in  tb 
ordinary  acceptation,  have  not  only  no  relation  to,  t^  ^ 
are  in  apparent  contradiction  to  the  plain  object  a  ^ 
intention  of  the  deed ;  but  deeds  of  this  kind  must, 
possible,  have  effect  given  to  them,  according  to  t^ 
intention  of  the  parties ;  and  there  is,  I  think,  less  di^ 
culty  in  construing  this  deed,  so  as  to  make  the  fu0 
part  of  the  general  estate  of  George  Marshall^  than 
construing  it  so  as  to  make  the  fund  the  absolute  pr 

per 
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pertj,  for  his  own  use,  of  the  person  who  might  chance 
to  be  his  administrator. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiffs 
are  entitled,  in  the  right  of  Mrs.  Meryon^  to  relief,  and 
to  have  restored  or  transferred  to  them  Mrs.  Meryari^ 
original  share  of  the  fund,  and  also  her  share  of  the 
original  share  pf  her  deceased  brother  George  (|-f  ^ 
of  \  or  T^^ths)  of  the  2800/.  3^  per  cents.^ 

The  Plaintiffs  are  entitled  to  the  costs  of  the  suit 
and  of  the  cross  bill  of  discovery. ' 


1845. 


Mbryon 

V. 
COLLBTT. 


CLARK  v.  HALL. 


Jimtf  IS. 


HEELER  had  been  examined  as  a  witness  in  the 
cause  upon  a  question  of  pedigree.     At  the  hear- 
J  a  reference  was  made  to  the  Master  to  ascertain 
next  of  kin  of  the  deceased.    A.  B^  who  was  no 
ty  to  the  cause,  brought  in  his  claim  before  the 
^^^^^ter  as  one  of  the  next  of  kin,  and  proposed  to  exa- 
x)e  Wheeler  in  support  of  it ;  but  the  Master  declined 
eiying  his  evidence  without  the  order  of  the  Court. 


3if  r.  Flemings  on  behalf  of  A.  27.,  now  moved  for 

^^o^nrty  to  examine  the  witness.    He  said' that  two  objec- 

^^^*a«  would  be  raised :  first,  that  A.  B»  could  not  make 

^"*s  application,  he  not  being  a  party  to  the  suit;  and 

^^oondly,  that  the  witness,  having  already  been  exa- 

■^^ixned  in  the  suit,  could  not  be  further  examined  before 

^H^  Master.    As  to  the  second  point,  he  argued,  that 

Dd  2  the 


Liberty  given 
to  a  person 
not  a  party  to 
the  suit,  but 
who  claimed 
as  next  of  kin, 
upon  an  en- 
quiry before 
tiie  Master 
to  examine  a 
witness  who 
had  already 
been  exa- 
mined in  the 
cause. 
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the  previous  examination  had  been  taken  as  between 
the  Plaintiff  and  Defendants  to  the  caase ;  and  that  the 
Applicant,  who  had  had  no  opportunity  of  examining 
or  [cross-examining  Wheeler^  ought  not  to  be  deprWed 
of  his  evidence.  He  referred  to  Paynter  v.  Houston  (a) 
and  Metford  v.  Peten  (b). 

• 
Mr.  HecUhJteld  did  not  take  the  first  objection^  but 
argued  on  the  inconvenience  and  mischief  of  allowing  a 
second  examination  of  the  same  witness  to  the  same 
points ;  and  that,  after  the  delay,  the  applicant  came  too 
late. 

The  Masteu  of  the  Rolls. 

I  have  no  doubt  in  this  case.  When  the  Applicant 
proposed  to  examine  this  witness,  an  objection  was  made^ 
that  he  had  already  been  examined  in  the  cause.  That 
examination,  however,  was  as  between  the  Plaintiff  and 
Defendants,  and  the  person  making  thb  application  had 
no  opportunity  of  examining  or  cross-examining  him. 
It  is  said  to  be  the  practice,  and  to  be  just,  that  be 
should  not  be  again  examined  as  to  the  pedigree ;  but 
I  think  it  both  new  and  unreasonable,  that  because  the 
Plaintiff  has  elected  to  examine  this  witness,  only  as  to 
matters  favourable  to  himself,  the  party  now  applying 
is  not  to  be  at  liberty  to  examine  him  at  all,  and  is  to 
be  thus  deprived  of  the  evidence  in  support  of  his  case. 

Next  it  is  said  the  party  comes  too  late ;  but  the  rule 
of  the  Court  {c)  is  this: — that  no  further  evidence  shall 
be  received  after  the  Master's  warrant  to  prepare  his 

report. 

(a)  3  Mer,  297.  (c)  67tli  Ord,  Ap,  1S28.,  Ord, 

(fi)  8   Simons^  650.,  and   sed      Can.  26. 
JSngiand  v.  Downs,  6  Bcavan, 
p.  281. 
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report*    This  is  the  only  case  in  which  the  Master  is  ,  1645* 

to  exclude  evidence  on  the  ground  of  delay.     I  think  •  ^lark 

there  is  nothing  in  this  ca^e  to  prevent  the  Master  re-  v« 
ceiving  the  evidence  of  this  witness,  if  he  should  think 

at. 

The  order  I  make  is,  that  the  Master  may  be  at 
liberty  to  examine  this  witness,  if  he  shall  think  fit« 


M 


WARD  V.  WARD,  (a)  [June  25. 

R.  SELWYN  moved  that  the  bill  might  stand  A  suit  having 
dismissed,  with  costs.     The  notice  of  motion  did  fective,  in 

not  specify  whether  the  dismissal  was  to  be  for  want  of  co"f€q"ence 

mi        M  /•     1  •  ^' '"®  bank- 

prosecution.     The  bill  was  filed  in   1841,   and  great  mptcyofa 

delay  had  occurred   in   the  prosecution  of  the  suit,  the  Defend 
Notices  to  dismiss  liad  been  twice  given.  moved  to  dis- 

In  November  184S  the  cause  came  on,  but  was  found  Held^that^the 
defective,  and  stood  over;  and,  on  the  Srd  of  April  1845,  Court,  on 
one  of  the  Plaintifis  became  bankrupt,  and  the  suit  con-  might  order  ' 
seqnently  became  defective ;  nothing,  however,  had  been  *^®  Plaintiff 

,  ,      .  -  to  supply  the 

done  to  make  it  perfect.  defect  within 

a  limited  time, 
or  in  defaully 

Mr.  Addis  for  the  Plaintiff.     The  notice  of  motion  is  that  the  bill 
altogether  wrong  in  form :  it  asks  that  the  bill  may  be  miwed.  ^   '^ 
dismissed.    If  it  had  merely  asked  that  which  the  De- 
iendant  was  entitled  to,  namely,  that  the  Plaintiff  might 
le  ordered  to  put  the  suit  right  within  a  given  time,  the 
3^1aintiff  might  have  acceded  to  it,  and  saved  all  expence. 

The 

(a)  Reported  on  another  point,  6  Bea^n^  251^ 

Dd  S 


S98  GASES  IN  CHANCERY. 

1845«       The  order  asked  cannot  be  made;  and  the  Defenda: 
ought  to  pay  the  costs  of  the  application. 

The  Ma8T£K  cfthe  Rolls. 

The  answers  were  sufficient  in  1 842 ;  we  are  nc: 
in  1845,  and  by  circumstances  wholly  independent 
the  will  of  either  of  the  parties,  the  suit  is  defective. 
April  1845|  after  the  cause  had  been  set  down  to 
heard,  one  of  several  Plaintiifs  became  bankrupt, 
cause,  therefore,   could  not  be  heard.     A  new  d 
arose,  which  was  to  be  performed  without  any  impro; 
delay,  namely,  to  make  the  cause  perfect:  this  co 
not  be  effected  without  filing  another  bill,  in  which 
bankrupt's  assignees  might  either  join  as  co-plaintiffs 
be  made  Defendants.    The  remaining  Plaintiffs  havin 
duty  to  perform,  gave  notice  to  the  other  side ;  and^ 
they  say,  they  have  passed  their  time  in  endeavour^ 
to  get  an  answer  from  the  assignees  as  to  what  wa^ 
be  done.     They  have  now  got  an  answer;  but  th 
has  been  considerable  delay,  which  has  not  been 
counted  for.     The  Defendant  moves  that  the  bill 
be  absolutely  dismissed,  I  suppose,  though  he  does  i 
express  it,  for  wa6t  of  prosecution.     That  cannot 
because  the  dismissal  must  be  for  want  of  making  t 
suit  perfect. 

On  a  motion  of  this  kind,  it  is  competent  for  ifc^ 
Court  to  make  such  order  as  may  be  just,  which  is,  t 
order  the  Plaintiffs,  within  a  certain  time,  to  make  goo^-^ 
the  defect,  or,  in  default,  to  dismiss  the  bill  with  costs,  (^r  ^ 
That  is  the  usual  order.     I  will  give  ten  days  for  tha-^ 
purpose,  which  is  quite  enough.     The  only  thing  as  iC^ 
which  I  have  any  doubt,  is  as  to  the  costs  of  the  presen  "• 

application 

(a)  Lord  Huniinglowcr  v.  Shcrborn^  5  JJcavaii,  380. 
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plicatioD.    The  Plaintiffs  could  not  avoid  applying       1845. 
r  an  order  to  set  the  matter  right,  and  I  think  on  the 
sole  the  costs  must  be  costs  in  the  cause. 


Ward 

V, 

Wabd. 


DO WDEN  V.  HOOK.  June  2. 10. 30. 

r   this  [case,  the  Plaintiff  was  a  married  woman  suing  The  Court 
b  v  her  next  friend,  and  it  was  moved  on  the  behalf  ^°?*  "?'  ""^r 

^  '  quire  that  the 

3xie  of  the  Defendants,  James  Anderson^  that  all  next  friend  of 
ceedings  in  the  cause  agamst  him  might  be  stayed  plaintiff  shall 
il  either  the  next  friend  should  be  changed,  or  the  be  a  person  of 
intiff  should  give  security  for  the  costs  of  suit  to  be  stance  to 
-asioned  to  the  Defendant  who  moved,  and  that  it  answer  the 

costs 

S^t  be  referred  to  the  Master  to  approve  of  a  proper     Cases  stated 
-uritv.  '"  ^^^^^  * 

^  *  feme  coveri 

suing  by  her 

Xhe  application  was  founded  on  an  affidavit  that  the  Jas  beeTa'd. 
^t  friend,  who  was  the  Plaintiff's  brother,  was  for-  mitted  to  sue 
^ly  a  mercantile  clerk,  but  was  now  out  of  employ,  p/uperis, 
I    entirely  dependent   on  his  mother  for   his  daily    .  Obsenra- 

tions  on  Fett' 

^port,  and  that  the  Plaintiff  and  her  husband  had  nhgton  v. 
Oitted,  that  the  next  friend  was  not  able  to  meet  the  ^'c?'oL^""' 
t^  of  suit,  if  adjudged  against  him. 

tr*he  next  friend  and  the  Plaintiff  swore,  that  they 

sot  dependent  on  their  mother  for  their  daily  sup« 

"^  but,  on  the  contrary,  are  perfectly  independent  of 

And  the  next  friend  said,  that  he  was,  at  this 

^,  perfectly  solvent,  and  did  not  owe  5/.  altogether 

t:he  world,  and  that  he  had  been  expecting  and 

^mised  a  lucrative  appointment,  and  had  held  most 

ponsible  situations. 

The 
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The  solicitor,  Mr.  Sparkcy  swore^  that  the  next  friend 
was  a  gentleman  of  education,  and  was,  in  the  opinion 
of  Mr.  Sparkef  capable  of  holding,  and  competent  to, 
a  situation  or  office  of  much  trust  and  responsibility. 

Mr.  Priar^  in  support  of  the  motion.    The  object  of 
requiring  tijeme  caoert  to  sue  by  her  next  friend  is,  th^t 
there  may  be  some  person  liable  to  pay  the  costs  of  tlic 
suit  in  case  she  should  fail.     This  would  be  futile^   if 
the  next  friend  were  allowed  to  be  a  pauper.    The 
understood  rule  of  the  Court  is,  that  the  next  friend 
of  a  feme  caoeri  need  not  be  a  relation,  but  must  be  ol 
person  of  substance.    In  Pennington  v.  Jlxnn  {a\  th^ 
next  friend  of  a  feme  covert  being  insolvent,  a  motioTi 
was  made  that  he  might  be  removed  from  being  tJt^m 
next  friend,  and  that  a  new  next  friend  might    tx 
substituted  in  his  place.  Sir  John  Leach  said,  **  Th  is 
is  a  gross  case,  and  I  cannot  permit  this  suit  to  proceed 
on  the  part  of  the  feme  covert,  without  security  beirsg 
given  for  costs.     I  must,  however,  refuse  this  motioK)* 
because  it  is  incorrect  in  form;  but  the  Defendant  m^y 
apply  to  stay  proceedings  in  the  cause  until  the  "«^^t 
friend  is  changed,  or  security  is  given  for  costs.*' 


In  Drinan  v.  Mannix  (i),  a  bill  was  filed  by  infai^  ^ 
and  a  feme  caoert.  by  a  next  friend  who  was  insolvet^^^ 
and  the  M.  R.  of  Ireland  stayed  proceedings  un^*" 
security  for  costs  should  be  given,  and  this  was  afSnn^^^ 
by  Sir  E,  Sugden,  on  appeal,  who  observed,'  "  Tt  "^^ 
rule,  in  the  case  of  a  feme  covert  suing  by  her  ne 
friend,  who  has  himself  no  interest  in  the  suit,  is,  tb 
security  must  be  given." 


t 
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(a)  1  Sim.  4-  Si.  264. 


(b)  3  Dr.  4-  War.  154. 
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the  present  case  it  is  perfectly  clear  that  the  next       1846. 
-m^^nd  is  totally  unable  to  pay  any  costs  that  may  be 
'.curded  by  the  Court. 


\  Boltf  contri.    There  is  no  such  general  rule  as 
1^  ^m^^  contended  for.    It  is  so  stated  in  the  text  books, 
it  IS  taken  from  the  Anonymous  case  {a)  in  AtkinSf 
tained  in  two  lines.     *<  A  prochein  amy  need  not  be 
elation,  but  then  he  must  be  a  person  of  substance, 
luse  liable  for  costs.''     This  is  as  applicable  to  an 
.Kit  as  to  a  feme  covertj  yet  the  modern  rule  is  the 
t^rary.    Fellawes  v.  Barrett  (b).      Lord  Eldon  in 
V.  Heme  (c)  observes,  **  With  regard  to  the 
of  the  Plaintiff,  that  is  not  a  ground  upon 
^H^bich    the    Court    has    specially    interposed.      The 
Court  will  not  require  security  for  costs  from  any 
^Kuiix  in  England^  upon  any  representation  of  his  cir- 
cumstances." 

Xjnhe  Master  of  the  Rolls.  The  statute  of  the 
^  5  Hen.  6.  r.  4.,  which  requires  a  party  to  find  surety 
ror  damages  aud  expenses  before  a  subpana  shall  be 
S^^anted  to  him,  seems  to  have  been  wholly  overlooked.] 

In  Squirrel  v.  Squirrel  {d)  an  application  to  stay  pro- 
ceedings, on  the  ground  of  the  bad  circumstances  of  the 
'f^^'whein  amy^  was  refused  by  Lord  ThurUm^  who  said, 
^^^^  **  he  did  not  conceive  that  the  Court  could  inquire 
^Kito  the  circumstances  of  a  prochein  amy  more  than 
"•iose  of  any  common  Plaintiff.'*  Pennington  v.  Alvin  {e) 
depended  on  its  peculiar  circumstances :  it  was  *^  a 
B*^^  case,"  in  which  the  insolvent  paramour  of  a  wife 

confined 

(«)  1  Mk.  570.,  and  see  Cur.         (d)  ^  P*  ^"■'i  ^^  ^  ^^^' 
^««-  464.  765.,  and  1  Vet.jun,  409. 

(f)  1  Keen^  119.  {e)  1  Sim,  j-  St.  S64. 

C«)  11  F«f.598. 


.-.« 


4M 


1845. 


CASES  IN  CHANCERY. 

confined  for  the  damages  recovered  in  an  action 
crim.  con,  acted  as  the  next  friend  of  the  wife  in  a  s.' 
against  her  husband. 


Here  nothing  can  be  alleged  against  the  propri 
of  the  choice  of  the  next  friend,  who  is  a  relativei 
who  will  be  liable  to  personal  restraint  under  the  p 
cess  of  the  Court,  unless  he  complies  with  any  or^ 
made  on  him  for  costs.    It  is  possible  that  the  C(» 
might  interfere  if  a  pauper  were  selected  purposeijr 
defeat  the  Defendant's  remedy  for  costs,  but  that  is 
suggested. 


it 


'7 
id 
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If  9k  feme  caoert  in  humble  life  cannot  sue  by  a  n* 
friend  selected  from  a  relative  in  her  own  sphere, 
must  seek  a  stranger  of  independent  means  beft'^^ 
she  prosecutes  her  suit,  there  will  be  a  total 
of  justice. 

A  case  of  Canning  v.  Bell  (a)  was  alluded  to. 

Mr.  Prior  in  reply. 

The  Master  of  the  Rolls. 

I  will  take  an  opportunity  of  considering  this  case. 


June  50.  Tlie  Master  of  the  Rolls. 

It  is  not  denied,  and  must  therefore,  on  this  occasio 
be  assumed,  that  the  next  friend,  though  formerly 
mercantile  clerk  and  a  person  whose  integrity  and  r 
spectability  are  unimpeached,  is  not  now  in  any  empio 

a 
(a)  Unreported  M.  R.  1857  or  185S. 
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ind  that  he  is  not  able  to  meet  the  costs  of  suit  if       1845. 
iwarded  against  him. 

The  application  is  supported  by  two  cases>  Perming* 
Um  T.  Ah)in(a\  before  Sir  John  Leach^  and  Drinan  v. 
Mannix(b)j  before  Sir  Edward  Stiff  den.  Drinan  v. 
Mannix  rests  on  the  authority  of  Penningtofi  v.  Alvin^ 
irhich  was  decided  on  the  ground,  that  the  suit  of  a 
married  woman  was  substantially  her  own  suit,  and  that 
hor  next  friend  was  selected  by  her. 

A  decision  of  Sir  John  Leach^  approved  of  by  Sir 
Edward  Sugden,  is  deserving  of  the  greatest  respect,  and 
cannot  be  departed  from  without  great  hesitation.  In 
ordinary  cases,  such  authority  is  sufficient  to  sustain  a 
rule  of  practice ;  but  the  consequence  of  declaring  that 
s  married  woman  shall  not  be  permitted  to  sue,  without 
pfving  security  for  costs,  or  without  a  next  friend  who 
an  swear  that  he  is  competent  to  answer  the  costs, 
speared  to  me  to  be  veiy  serious.  It  is  obvious, 
d^ed,  that  there  may  be  many  cases  in  which  such  a 
I^  would  plainly  prevent  the  woman  from  seeking  to 
^^xl)lish  the  most  just  claim,  and  m  that  way  would 
^  CDunt  to  an  absolute  denial  of  justice.  I  therefore 
c>^ght  it  right  to  make  some  enquiry  respecting  the 
^i^ctice  of  the  Court  in  such  cases,  and  I  have  found 
'<:>  cases,  in  which  a  married  woman  suing  by  her  next 
^^nd,  has  been  admitted  to  sue  in  fomia  pauperis  ; 
^^  in  the  case  of  Collier  v.  Young  {c)f  and  the  other 

the  case  of  Valentine  v.  Walker{(().  In  the  last  case, 
^ich  occurred  eleven  years  after  Pennington  v.  Alvin, 
^^  order  was  made  as  an  order  of  course,  but  after 
^on  consideration  by  Sir  John  Leach  himself^  on  the 

authority 

<fl)  1  Sim.  4-  Si.  264.  (c)  25th  October^  1743. 

<*)  3  iJru,  •$•  }Var.  154.  (</)  19th  ilXoy,  1834. 
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1 845.  authority  oF  the  Former  case  oF  CoUier  ▼•  Young.  And 
it  appears  From  the  cases,  that  a  married  woman  may 
admitted  to  sue  informA  pauperis^  it  seems  too  much 
contend,  that  she  cannot,  as  in  this  case,  sue  by  a  ne 
Friend,  who,  though  not  able  to  say  that  he  has  t 
present  means  oF  paying  the  costs  which  may  be  award 
against  him,  does,  nevertheless,  swear,  that  he  is  p 


Fectly  solvent,  and  who  is  clearly  personally  answeral 
For  any  costs  awarded  against  him  and  leFt  unpaid. 

Under  the  circumstances,  there  seems  reason  to  cc^ 
sider  that  the  decision  in  the  case  of  Pennington  v.  Al\ 
may  have  depended,  more  than  appears  by  the  repo 
upon  the  special  circumstances  which  attended  it,  Bxrm,^ 
notwithstanding  the  authorities  cited,  I  do  not  thiz^^ 
that  I  ought  to  grant  this  motion.     I  must  reFuse       2t 
without  costs,  and  must  add,  that  iF  the  DeFendant     Ss 
desirous  oF  carrying  the  case  For  the  opinion  oF  the  Lorci 
Chancellor,  it  is  highly  proper  so  to  do. 


REPORTS 


OY 


CASES 


ARGUED  AND  DETERMINED  1845. 

IN 

THE  "ROLLS   COURT. 


HOLCOMBE  V.  ANTROBUS.  April  24. 

June  30. 

TTNDER  an   order  of  the  20th  of  Febniaty  1845,  In  respect  of 

made  by  Vice  Chancellor  Knight  Bruce,  to  whose  couree  made 

Cburt    this    cause    was  attached,   the    Plaintiff    was  at  the  Rolls, 

under  an  obligation  to  file  a  bill  of  revivor  and  sup-  chancellor's 

ptement,   and  also  obtain  an  order  to  revive  before  j;"se,  the 

"■  J     r    "       .  .  Master  of  the 

th^  3d  of  Aprils  otherwise  the  bill  was  to  stand  dis-  Rolls  has  no 

missed.  'L„«-„«.,*u:«^ 
over  any  thing 

bu£  the  alleged  irregularity  and  the  incident  costs.    In  such  cases,  the  merits  or 

^P^di^l  circumstances  cannot  be  considered  by  the  Master  of  the  Rolls  except  upon 

^"^^^l^estion  of  incidental  costs. 

'TH^  Plaintiff  in  a  Vice-Chancellor's  cause  was  under  an  obligation  to  obtain  an 

^^^^^   to  revive  before  the  3d  of  Aprils  or  have  his  bill  dismissed.    He  was  prevented 

coixi  j>^yj„g^  by  reason  of  the  Defendant's  delay  in  appearing  according  to  undertak- 

"*&  Subsequent  to  the  3d  of  Aprils  the  Plaintiff  obtained,  at  the  Rolls,  an  order  of 

oui*^^  to  revive,  omitting  all  mention  of  the  obligation  he  was  under.    Held,  upon 

^l**^^^ion  before  the  Master  of  the  Rolls  to  discharge  the  order  for  irregularity,  that 

1^^^   ^^aster  of  the  Rolls  had  no  jurisdiction  to  consider  the  conduct  of  the  Defendant 

Ij^l^^^l  appearing,  although  it  afforded  a  sufficient  answer  to  the  motion,  if  brought 

^^^'c  tne  proper  jurisdiction. 

"^    party  obtaining  an  order  of  course  is  bound  to  state  truly  every  fact  which  is 

^^rial  to  the  question,  whether  an  order  ought  to  be  granted  as  of  course  or  not. 

^^^pon  a  motion  to  discharge  an  order  obtained  as  of  course,  which  ought  to  have 

'"^^   the  subject  of  a  special  application,  the  order  is  to  be  discharged  on  that 

^u^^^d,  although  there  may  be  merits,  on  which  it  might  have  been  proper  to  grant 

^^  order. 
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missed.  The  bill  of  revivor  and  supplement  was  re- 
gularly filed^  and  the  subpoena  was  served  on  the 
ISth  of  March.  The  Defendant's  solicitor,  on  the  same 
day,  gave  an  undertaking  to  appear  thereto,  but  neg« 
lected  to  do  so  until  the  31st  of  March.  Under  the  10th 
Order  of  December  1833  (a)  the  order  to  revive  could 
only  be  obtained  at  the  expiration  of  eight  days  after 
appearancej  no  cause  having  been  shewn  in  the  inter- 
val. In  consequence  of  the  Defendant's  delay  in  enter- 
ing his  appearance  pursuant  to  the  undertaking,  the 
Plaintiff  was  unable  to  obtain  the  order  to  revive  pre- 
vious to  the  3d  of  Aprils  as  required  by  the  Vice 
Chancellor's  order. 


On  the  15th  of  April,  the  Plaintiff  obtained  at  the 
Rolls  an  order  of  course  to  revive,  on  the  simple  alle- 
gation,  that  the  time  limited  for  shewing  cause  against     ^ 
the  revivor  had  expired  without  cause  shewn,  and  with-     — 

out,  in  any  way,  noticing  the  order  of  the  Vice  Chan 

cellor  Knight  Bruce  of  the  20th  of  February. 


SI 


u- 


•It  was  now  moved,  on  behalf  of  the  Defendant,  that* 
the  order  of  course  of  the  15th  of  Apnl  might  be  dis- 
charged for  irregularity. 


y[r*  G.  L.  jRussellf  in  support  of  the  motion.  Tht^C^Xhc 
order  is  irregular,  first,  because  it  was  obtained  after  thcf^  the 
time  limited,  and  when  the  Defendant  was  entitled  t^  to 

have  the  bill  dismissed;  and  secondly,  because  thrdE^the 
Plaintiff,  on  applying  for  it,  suppressed  a  most  materis.£*'T^l 
fact,  namely,  the  order  of  the  20th  of  February  18^t^^^^^* 
St.  Victor  v.  Devereux.  ifi) 


(a)  Ord,  Can.  46.  on  the  ground  of  laches,  by  Lo 

(A)  G  Bearan,  584.,  reversed,      Lyndhurst,  27th  February  18« 
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Mr.  Turner  and  Mr.  Cole  for  the  Plaintiff.  Tlie 
Defendant  has  waived  his  right  to  have  the  bill  dis- 
missed for  the  Plaintiff's  default,  first,  because  it  was 
the  Defendant's  breach  of  his  undertaking  to  appear, 
which  prevented  the  Plaintiff's  complying  with  the  exi- 
gency of  the  order ;  and  secondly,  because  he  did  not 
at  once  obtain  the  order  to  dismiss,  which  might  have 
been  had  as  of  course,  Dobede  \,  Edwards {a\  but 
allowed  the  Plaintiff  to  take  a  step;  Femes  v^Htdchin- 
.son.(b)  The  only  right  which  the  order  of  the  20th  of 
JFebmary  gave  the  Defendant  was  to  apply  to  dismiss ; 
it  in  no  way  prevented  the  Plaintiff  from  obtaining  the 
order  to  revive  at  any  time. 

.  Again,  the  irregularity,  if  any,  having  been  created 
I>y  the  Defendant  himself,  he  is  under  a  ^'personal 
exception,"  which  estops  him  from  taking  any  advantage 
m}f  the  error. 

Mr.  G.  L*  Russell  in  reply.  The  undertaking  was 
xiot  to  appear  by  any  given  day,  but  was  general.  The 
^object  of  the  Defendant's  delay  was  not  to  prejudice 
ifthe  Plaintiff,  but  to  extend  the  time  for  demurring 
^mowards  Easter  Term. 

TTic  Master  of  the  Rolls. 

I  will  reserve  the  question ;  but  supposing  the  order 
1E0  have  been  irregularly  obtained,  the  points  are,  whether 
'^he  conduct  of  the  Defendant  is  not  a  waiver ;  and  the 
^c^use  being  attached  to  another  branch  of  the  Court, 

'^^^hether  that  objection  to  the  present  motion  can    be 

U^ken  advantage  of  at  the  Rolls. 
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(a)  11  Simont^  454. 


(6)  I  Rums.  4*  Myl.  29. 
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June  50, 


The  Master  of  the  Rolls. 

This  cause  is  ascribed  to  his  Honour  the  Vice  Cha- 
celior  Knight  Bruccj  and  on  the  20th  day  of  Febnux^  ^ 
last,  upon  a  motion  made  by  the  Plaintifl;  to  dischar  ^^e 
an  order  obtained  by  the  Defendant  Henry  Hobho^^^s^ 
for  irregularity,  his  Honour  was  pleased  to  order,  ttiiLt 
the  Plaintiff  should,  within  three  weeks  from  that  tiro  ^, 
file  a  bill  of  revivor  and  supplement,  and  should,  witli/  mi 
six  weeks  from  that  time,  obtain  an  order  to  revive  iIf  ^ 
cause,  and  in  default  thereof,  it  was  ordered  that  tb 
Plaintiff's  bill  should  stand  dismissed  with  costs, 
against  the  Defendant  Henry  Hothouse. 


The  bill  of  revivor  and  supplement  was  filed  on  the 
11th  oi  March,  which  was  within  the  three  weeks  al- 
lowed ;  the  subpoena  to  appear  was  served  on  the  1  Sth 
day  of  the  same  month,  and  thereupon  Mr.  Btdt,  the 
solicitor  or  agent  of  the  Defendant,  signed  on  the  back  of 
the  subpoena  an  undertaking  to  appear  for  the  Defendant. 


it 

mt 
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The  six  weeks  from  the  20th  day  of  February,  within 
which  it  was  the  Plaintiff's  duty  to  obtain  his  order  to 
revive,  were  to  expire  on  the  3d  day  of  April;  and  as 
the  Plaintiff  could  not,  under  the  General  Orders  oi 
Decemba-  1833,   obtain   the   order  to   revive   till    th 
expiration  of  eight  days  after  the  Defendant's  appear 
ance,  it  is  plain,  that  the  Plaintiff's  ability  to  revive  i 
time  depended  upon  the  time  of  the  Defendant's  appear 
ance.     If  the  Defendant  had  appeared  immediately,  o 
within  the  usual  time  limited  for  appearance,  the  Plain 
tiff  would  have  been  able  to  revive  in  due  time,  and  to  ^ 
have  fully  satisfied  the  order  of  the  20tli  of  February,.^ 
But  for  some  reason  which  does  not  appear,  the  De- 
fendant's appearance  was  delayed  till  the  31st  o(  March, 
and  in  consequence  thereof,  it  became  impossible  for  the^- 
Plaintiff  to  obtain  his  order  to  revive,  consistently  with-^ 

th 
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the  Creneral  Order  o{  December  183S,  and  the  order  of 
the  20th  oi  February  1845. 

Under  these  circumstances,   the  3d  day  of  April 

passed,  without  an  order  to  revive  having  been  obtained, 

and  that  part  of  the  order  of  the  20th  of  February  which 

<Iirected  the  bill  to  be  dismissed  with   costs   became 

operative. 

In  this  state  of  things,  I  may  presume,  that  his  Honour 
^he  Vice  Chancellor  Knight  Bruce  would  have  enlarged 
^he  time  allowed  to  the  PlaintiflT  to  obtain  his  order  to 
s*evive,  if  application  for  that  purpose  had  been  made  to 
l:iini. 


Antrobus. 


The  delay  of  the  Defendant  to  appear  was  the  cause 
f  the  Plaintiff's  default ;  that  delay  proceeded,  I  sup- 
^r^ose,  from  accident.  I  cannot  easily  impute  it  to  any 
•v«rilful  intention  to  injure  the  Plaintiff,  but  I  think  that  I 
srxaay  assume,  without  any  danger  of  error,  that  whatever 
the  cause  of  the  Defendant's  delay  to  appear  after  his 
xidertaking,  he  would  not  have  been  allowed,  in  a  Court 
Jiere  the  merits  could  be  discussed,  to  take  advantage 
^the  Plaintiff's  default  which  was  occasioned  by  it. 


Unfortunately,  the  Plaintiff  did  not  apply  to  the  Vice 

d^hancellor  Knight  Bruce  for  an  enlarged  time,  but,  on 

t-l^^  15th  oi  Aprily  applied  for  and  obtained  an  order  of 

^^^^ii'se  to  revive  at  the  Rolls,  on  the  usual  allegation, 

*^^t    the  time  limited  for  shewing  cause  against  the 

had  expired  without  cause  shewn. 


le  order  of  the  20th  of  February^  by  which  the  bill 
ordered  to  be  dismissed,  was  not  mentioned  in  the 
t^^^^tion,  and  I  am  of  opinion,  that  by  reason  of  that 
iion,  the  order  to  revive  was  irregularly  obtained, 
must  be  discharged. 

Ee  ^  It 
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It  was  strongly  pressed  upon  me,  that  ander  the  cir- 
cumstances of  this  case,  I  ought  to  hold  that  the  Defend- 
ant is  not  entitled  to  take  advantage  of  the  irregularity ; 
and  if,  upon  any  occasion  of  this  sort,  I  had  jurbdiction 
to  determine  anything  but  the  question  of  irregulariQr 
and  the  costs  of  it,  I  should  be  of  that  opinion ;  but 
after  repeated  consideration  of  the  subject,  I  am  of 
opinion,  that  in  respect  to  orders  of  course,  made  at  the 
Rolls  in  causes  ascribed  to  the  other  branches  of  the 
Coui*t,  I  have  no  jurisdiction  over  anything  but  the 
alleged  irregularity  and  incidental  costs. 


—J. 


If  there  be  merits  or  circumstances^  as  there  were  in 
St.  Victor  V.  Devcreiix^  and  as  there  are  in  this  case, 
which  lead  to  the  conclusion,  that  the  party  seeking  to 
avail  himself  oF  the  irregularity  ought'not  to  be  allowed 
to  do  so,  those  merits  or  circumstances  ought,  in  my 
opinion,  to  be  brought  under  the  consideration  either  of 
the  Lord  Chancellor,  or  of  the  Vice  Chancellor  in  whose 
Court  the  cause  is. 


in 
to 


f 


A  motion,  made  before  the  Lord  Chancellor,  to  dis- 
charge an  order  of  mine,  may  be  considered  as,  in  effect^ 
both  a  re-hearing  of  the  motion  made  before  me,  aa 
an  original  motion  upon  grounds  not  within  my  juri 
diction.     Upon   such  re-hearing  and  original  motio 
his  lordship  may  take  into  consideration,  not  only  ev^ 
dence  which  was  not  brought  before  me,  but  facts  ar~ 
circumstances  which  were  brought  before  me,  but  wh^^ 
I  had  no  jurisdiction  to  decide  upon;  and  the  appli^ 
tion  being  made  by  the  party  who  obtained  the  ordeC 
course,  his  Lordsliip  may,  possibly,  think  the  case  ^ 
within  Lord  Cottenham^s  rule,  and  may  therefore  s 
port  the  order  of  course  on  the  merits;  and  thus  it 
that  the  Lord  Chancellor  having  jurisdiction  over 
whole  matter,  may,  upon  a  motion  to  discharge  an  or 
of  mine  discharging  an  irregular  order,  take  into 
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Bonsideration  merits  and  circumstances  affecting  the 
jMurty  who  did  not  apply  for  the  order,  and  over  which 
I  have  no  jurisdiction  in  such  cases ;  and  he  may,  upon 
those  merits  and  circumstances,  justly  discharge  my 
discharging  order,  without  deciding  that  it  was  wrong 
in- me  to  make  it. 
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1845. 


holcombb 
Antrobus. 


The  Vice  Chancellors  have,  indeed,  no  jurisdiction 
over  an  order  made  here :  but  if  I  have  discharged  an 
order  of  course  irregularly  obtained,  and  the  circum- 
stances or  merits  in  the  cause  are  such,  as  to  shew  that 
the  party  who  obtained  the  order  irregularly  would  have 
been  entitled  to  it,  if  regularly  applied  for,  there  is 
ooChiog  to  prevent  the  like  order  being  made  by  the 
Vice  Chancellor  upon  a  proper  application  to  him. 

In  this  case,  if  it  be  brought  before  tlie  Lord  Chan- 
cellor upon  a  rehearing  and  original  motion,  on  the  same 
evidence  that  is  now  brought  before  me,  I  conceive  that 
Jie  Lord  Chancellor  may  properly  discharge  the  dis- 
charging order  which  I  now  make ;  but  the  ground  on 
which  I  form  that  opinion  is,  that  the  Lord  Chancellor 
nay  properly  take  into  his  consideration  the  circum- 
stances which  I  am  under  the  necessity  of  excluding, 
3e€ause  I  have  no  jurisdiction  over  them  in  a  cause  not 
ittached  to  this  Court,  and  may  possibly  consider  the  ap- 
plication made  by  the  party  who  obtained  the  order  of 
course  not  within  the  rule  laid  down  by  Lord  Cottenham. 

And  further,  if  the  order  which  I  now  make  should  be 
icquiesced  in,  I  conceive  that  if  an  application  be  made 
bo  the  Vice  Chancellor  Knight  Bruce  for  an  order  to  the 
sffect  of  that  which  I  now  discharge,  his  Honour,  having 
jurisdiction  to  consider  the  matter  which  I  am  obliged 
to  exclude,  may,  if  the  case  be  brought  before  him  on 
the  same  evidence  which  is  now  before  me,  very  pro- 
|>erly  make  an  order  in  compliance  with  the  application. 

E  e  ^  Upon 
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1845. 


HOLCOMBE 
V. 

Antrorus. 


Upon  occasions  of  this  kind  there  are  three  rules  of 
which  I  have  taken  notice.     First,  a  party  obtainiDg  jbr 
order  of  course  is  bound  to  state  truly,  every  fact  which 
is  material  to  the  question,  whether  the  order  ought  to 
be  granted  as   of  course  or  not.     Secondly,  upon  a 
motion   to  discharge  an  order  obtained  as  of  course 
which  ought  to  have  been  the  subject  of  a  special  appli- 
cation, the  order  is  to  be  discharged  on  that  ground, 
although  there  may  be  merits  on  which  it  might  have 
been  proper  to  grant  the  order.     And,  thirdly,  merits 
or  special  circumstances  in  cases  ascribed  to  any  Vice 
Chancellor  ought  not  to  be  drawn  into  discussion  in  this 
Court  for  the  purpose  of  any  decision.     I  am  not  aware 
that  the  first  of  the  rules  has  ever  been  doubted,  and  it 
has  been  violated  in  this  case,  by  the  omission  to  state 
the  fact,  that  an  order  to  dismiss  the  bill  was  in  operation. 
The  second  rule  was  established  by  Lord  Cottenham 
when  he  presided  over  this  Court,  and  afterwsirds  acted 
upon  by  him  when  he  became  Lord  Chancellor,  as  in 
Harris  v.  Start,  {a)      The  third  rule  appears  to  me  to 
be  a  necessary  consequence  of  the  Orders  of  the  5th  of 
Mai/  1837,  and  the  9th  of  Mai/  1839.     I  conceive  that 
in  a  cause  attached  to  another  branch  of  the  Court  I 
have  no  jurisdiction  to  consider  any  merits  or  special 
circumstances  upon  a  mere  question  of  irregularity,  or 
to  consider  the  effect  of  them  upon  the  question,  whe- 
ther an  order  is  to  be  discharged  for  irregularity. 


But  I  think  that  they  may  be  considered  on  the 
question  of  incidental  costs ;  and  liaving  regard  to  them 
as  to  such  costs,  I  shall  discharge  this  order  without 
costs. 


(a)  4  Myl.^  Cr.  261. 
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GREENWOOD  i;.  CHURCHILL,  {a)  Feb.  21. 

^^N  the  27th  of  Jime  18399  a  considerable  property  On  a  sale 
^^    was  sold  under  the  Court,  subject  to  special  con-  n"  ^  iJ 
litions  of  sale.    J.  C.  Risley  became  the  purchaser.  1339,  it  was 

provided  by 
the  condi- 
It  was  stipulated  by  the  conditions  of  sale  that  the  tions,  that  the 

ibstract  should  be  delivered  within  twenty-one  days,  "u^^'ld  b 
The  purchaser  was  to  have  the  rents  from  the  11th  delivered  in 
>f  October  1839,  and  pay  in  his  purchase-money  on  or  iiayrthatlhe 
before  the  9th  o£  November  1839 ;  but  iffjiom  any  cause  purchaser 
vkaievcTj  the  purcliase-money  should  not  be  paid  into  entitled  to 
he  bank  by  the  time  before  stipulated,  the  purchaser  V^®  7"^*  ^'^!^ 

"^  ,  October,  and 

vas  thereupon  to  pay  mterest  thereon  at  5  per  cent,  pay  his  pur- 
ler  annum.  ?^«f5  '"^"^^ 

in  November, 
and  if"  from 

The  purchaser  entered  into  possession,  and  had  ex-  ®"y  cause^^ 

^rclsed  distinct  acts  of  ownership,  but  had  not  paid  the  should  not  be 

Durchase-money  into  Court,  in  consequence  of  the  delay  H°^^  ^^  '^*' 

:>r  the  vendors  in  making  out  the  title.  .  should  pay 

interest  at 
S  ncr  cent 

An  imperfect  abstract  was  delivered  on  the  18lh  of  The  vendors 
Tulj/  1839,  and  it  was  insisted  that  the  first  perfect  one  ^^»'e  u"»^^c 
•vas  delivered  in  August  1841.     Great  difficulties  and  abstractwithin 
lelay  had  occurred  in  making  out  the  title;  but  ulti-  Jherewas*"** 
nately  the  purchaser  accepted  it  as  it  was.  great  delay 

and  difficulty, 
on  their  part, 

A  motion  was  now  made  that  the  purchaser  should  in  making  out 
>ay   his  purchase-money,  11,785/.,  into  Court  (which  ^S  was  hot 

part  complete  till 

f  ^  T?       1  r  *8*5-    The 

{a)  Ex  relatione.  purchaser  had 

entered  into 
Possession.    On  a  motion  made  in  1845  to  pay  the  purchase-money  and  interest 
nto  Court,  the  Court  held,  that  it  could  not  relieve  the  purchaser  from  payment  of 
nterest,  but  made  the  order  without  prejudice  to  any  application  for  compensation. 
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1845. 
Greenwood 

V. 

Churchill. 


part  of  the  motion  was  not  resisted),  together  with 
terest  at  5  per  cent,  from  the  9th  of  November  183 
The  only  question  was  as  to  the  interest. 

Mr.  Hodgson  and  Mr.  Cole  for  the  Plaintifl^  and 


n- 
99. 


Mr.  Turner  and  Mr.  Stintonj  for  other  parties,  coi 
tended,  that  the  purchaser  was  liable  to  pay  interest 
cording  to  the  express  condition  of  the  contract^  Esdai 
V.  Stephenson  (a),  and  that  he  was  not  entitled  to  reta 
both  his  purchase-money  and  possession  of  the  estate. 


Mr.  Kindersley  and  Mr.  Chandless^  contra.     The  pu« 
chaser  ought  not  to  be  charged  with  interest  at  so  hig 
a  rate  as  5  per  cent.;  the  delay  having  been  wholly 
created  by  the  vendors,  and  by  their  neglect  in  n 
ascertaining  their  title  before  the  sale,  so  as  to  be  abl 
to   deliver  a  perfect  abstract  within  the  time  a^ 
upon  and  to  evidence  their  title  within  a  limited  peri 
The   title  is  not   perfect   even   now,  though  the  pur-^ 
chaser  has  agreed  to  accept  it. 

The  Master  of  the  Rolls. 

This  is,  no  doubt,  a  case  of  hardship  on  the  pur-^ 
chaser,  who  has  acted  in  a  laudable  and  generous  man- 
ner; and  there  may  be  a  reason  for  considering  his 
case  in  another  form ;  but  at  present  it  appears  that  he 
is  seeking  to  procure  a  variation  of  the  contract  The 
conditions  expressly  provide,  that  the  purchase-money 
shall  be  paid  into  Court  before  the  9th  oiNaoemberlSSd ; 
and  if  any  delay  arose,  from  any  cause  whatever,  it  was 
to  be  paid  with  interest  at  5  per  cent  The  vendors  were 
also  to  deliver  an  abstract  within  twenty-one  days  from 

the 


n- 
ic- 


^m 


r- 

fh 

y 

t 


\ 


(a)  1  Sim.  4-  St.  122. 


Churchill. 
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the  27th  otjune  18S9;  but  they  were  not  in  a  situation  1845. 
to  do  so,  and,  as  the  purchaser  says,  they  did  not  deliver  q^^"^^^^ 
any  abstract  before  the  20th  of  August  184L  Since  ^  v. 
then,  they  have  made  out  a  title  which  the  purchaser 
consents  to  accept,  but  which,  it  is  said,  is  not  such  a 
dtle  as  he  was  bound  to  accept.  If,  however,  the  pur- 
chaser consents  to  accept  it,  I  must  consider  it  sufficient. 
The  vendors  having  now  shewn  a  title,  it  is  asked  that 
the  purchase-money  and  interest  may  be  paid  into  Court; 
and  the  only  objection  made  is  as  to  the  interest.  I  think, 
however,  that  no  reasons  have  been  stated  which  furnish 
any  ground  for  altering  the  express  terms  of  the  contract. 
It  is  said  that  the  purchaser  has  been  put  to  an  expense 
to  which  he  would  not  have  been  liable  if  the  state  of  the 
title  had  been  known.  This  may  be  a  ground  for  consi- 
dering his  case,  and  may  entitle  him  to  compensation. 
Xhe  purchaser  might  have  applied  to  the  Court  when  he 
found  that  he  was  likely  to  be  put  to  expense  or  in- 
convenience, but  upon  the  present  application  the  con- 
tract cannot  be  altered.  I  must  therefore  make  the 
order  which  is  asked,  without  prejudice  to  the  pur- 
chaser's right,  if  so  advised,  to  make  any  distinct  appli- 
oation  for  compensation  out  of  money  in  Court. 
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March  4. 
June  24. 


In  re  WELLS. 


•e  pay-      raiHIS  was  a  petition  by  a  mortgagor  for  the  taxatior 
-■-  after  payment,  of  the  bill  of  costs  of  the  mo 


s 


Where 
ment 

of  costs  has 
been  obtained  solicitor, 
by  undue  pres- 
sure, a  tax- 

d''°°ted*^  "^^  arrangement  having  been  made  for  translerriiKr:^-ng 

proof  of  over-  the  mortgage,  the  Respondent,  the  mortgagee's  sol.  K^i- 
out'^hewin*'"    citor,  was  applied  to  to  furnish  an  abstract.    He  acco 

thatsuchover-  ingly  prepared  a  new  abstract  of  the  title,  instead 
charges  arc  so 

adding  the  abstract  of  the  mortgage  deed  to  the  abstract 


gross  as  to 
amount  to 
fraud. 

It  is  a  *'  spe- 
cial circum- 
stance" with- 
in the  6  & 
7  Vict.  c.  73^ 
where,  on 
paying  off  a 


of 
ct 


of  title  already  in  his  possession. 


to 


to 


On  the  1 8th  of  December  1844,  the  parties  met  t» 
complete,  when  the  clerk  of  the  Respondent  atten 
and   then   presented   his   bill   of  costs,  amowiting  t 
19/.  l5.  10^.     The  mortgagor  and  her  solicitor  objecte 

mortgage,  a  ,  .  ,  i    i         i      •  .n       .   i  ---iil 

solicitor  pro-    to  several  Items,  and  requested  that  tlie  bill  might  stant-^  »^*" 

duces  his  bill    ^ygj.  f^^  a  few  days,  in  order  to  see  Mr.  Wells  thereon 
and  insists  on 


but  the  clerk  refused  to  complete  the  transfer  and  de-^ 
liver  over  the  deeds  without  full  payment  of  the  bills^ 
The  mortgagor  thereupon  paid  the  bill,  and  the  transfer^ 
was  completed.     She  now  presented  a  petition  for  th 
taxation  of  the  bill,  on  the  ground  of  pressure.     Items 
of  overcharge  were  specified   in  the  petition,   to   the 


payment  as  n 
condition  for 
immediate 
completion, 
though  items 
are  objected 
to, and  a 
taxation  will 
be  directed 

afterpayment,  amount  of  67.  Il5.  8^.,  which  were  as  follow:  — 
if  there  are 


we- 
Is. 


c^e 


apparent 
over-charges. 
A  taxation 
at  the  instance 
of  a  mortgagor 
of  the  bill  of 
the  mort- 


Instructions  for  abstract,  &c.    - 

Preparing  draft  abstract 

Fair  copy         -  -  - 
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gagee  s  so- 

licitor,  must  be  as  between  the  solicitor  and  his  client,  the  mortgagee. 

Upon  an  application  to  tax  a  paid  bill,  the  solicitor  will  not  be  permitted  to  add 
to  any  under-charges  contained  therein,  but  the  taxation  must  be  had  on  the  bill  as 
delivered  and  paid. 
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Mr*  Goodevff  in  support  of  the  petition,  said,  there        1845. 
ere  sufficient  special  circumstances  to  induce  the  Court     ^^T*^*^* 
\  send  this  bill  for  taxation,  for  it  had  been  paid  under       Wells. 
ressure,  and  contained  plain  overcharges.     He  com- 
lented  on  the  items.     That  there  were  also  items  which 
ere  properly  chargeable,  as  against  the  mortgagor  only, 
ad  not  as  against  the  mortgagee. 

Mr.  Turner^  contra^  contended  that  there  was  not 
afficient  to  put  the  parties  to  the  expense  of  a  refer- 
nce.  That  the  charges  were  proper ;  and  if  not,  that 
be  overcharges  were  trivial ;  and  that  to  induce  the  Court 
3  direct  a  taxation  after  payment,  the  overcharges  must 
«  so  gross,  as  to  be  evidence  of  fraud;  Horlock  v. 
\mith  (a).  Waters  v.  Taylor,  (b)  That  the  other  items 
»f  the  bill  were  considerably  undercharged ;  and  that, 
r  the  overcharges  were  to  be  deducted,  the  solicitor 
lught,  in  fairness,  to  be  allowed  to  add  to  the  under- 
sharges,  for  he  had  charged  Ss.  ^d.  for  attendances, 
or  which  he  was  entitled  to  6s.  Sd. 

77ie  Master  of  the  Rolls. 

It  is  much  to  be  regretted  that  there  should  be  a  liti- 
ration  like  this  for  so  small  an  amount ;  but  I  think  that 
f  the  objection  raised  by  the  Respondent  to  the  taxation 
vere  to  prevail,  and  be  applied  to  all  cases  of  this  kind, 
he  greatest  injustice  might  be  the  consequence. 

I  conceive  it  my  duty  to  order  the  taxation  of  tliis 
jill.  The  first  ^'  special  circumstance  "  is,  that  the  bill 
siras  delivered  at  a  time  when  it  was  impracticable,  ac- 
cording to  the  nature  of  the  transaction,  to  submit  it  to 
a  satisfactory  examination  before  it  was  paid :  the  second 

"  special 

(fl)  2  Myl  8f  Cr.  495.  {b)  Ibid.  526. 
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1845.  <<  special  circumstance"  is  this : — that  with  such  meaKL^flBuis 
^^7^"^  of  examining  the  bill  as  the  parties  then  had,  materia '-rial 
Wells.  items  were  pointed  out  and  objected  to,  so  that  thS^be 
party  received  payment  with  knowledge  that  the  itemcsms 
were  objected  to:  and  the  third  '^special  circumstance^^i»e'' 
(in  the  absence  of  which  I  never  order  a  paid  bill  to  W  be 
taxed)  is,  that  there  are  apparent  overcharges* 


is  no  reflection  on  the  solicitor,  because  on  the  oth  ^HBer 
charges  there  is  an  exceeding  moderation ;  but  that         is 
no  reason  why  these   charges  should  not  be  subject       erf 
to  taxation. 

I  am  unable  to  say  what  difference  there  would  ^ 
between  making  a  new  abstract  and  making  the  pro[^  pr 
additions,  and  comparing  a  copy  of  the  abstract  with  t.  %® 
old  one ;  it  might  be  the  same.  That  is  a  question  K^or 
the  Taxing  Master.  The  taxation  must  take  place  ^ 
between  the  solicitor  and  the  mortgagee  his  client,  a^^^ 
not  as  between  him  and  the  mortgagor;  and  the  Mes^K^^ 
may  state  special  circumstances.  I  cannot  allow  t  ^^^ 
solicitor  to  take  in  a  new  bill,  (a)     Reserve  the  costs. 


Mr.  Turner  offered  to  return  3/. ;  but  the  offer  w-«='^*^ 
refused. 


The  Taxing  Master  found  an  overpayment  to  tl  »  ^ 
amount  of  2/.  45. ;  whereupon,  the  solicitor  presented      ^'^ 
petition,  stating  that  the  deduction  was  considerably  le^-"^^^ 
than  one-sixth,  and  praying  that  the  mortgagor  migh  ^  * 
pay  the  costs  of  the  {[ormer  application  and  of  the  ta      ^^ 
ation,  and  for  a  reference  back  for  the  taxation  of  thes 
costs. 


ISSG 


M 

(fl)  In  re  Carven^  pott,  436. 


r. 
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Mr.  Tlimerj  in  support  of  the  application,  referred  to        1845. 
his  offer  on  the  former  occasion,  and  said  that  if  the 
solicitor  had  been  allowed  to  increase  the  undercharges, 
he  would  have  been  found  to  be  underpaid. 

Mr.  Goodeoe^  contrh.     The  Master  has  found   the 

solicitor  to   be   in  the   wrong,  and   that  he  exacted, 

under  pressure,  2/.  4i.  more  than  he  was  entitled  to, 

notwithstanding  the  remonstrances  of  the  mortgagor. 

This  is  not  a  case  for  costs. 

The  Master  of  Hit  Rolls  (without  hearing  a  reply). 
There  is  no  difficulty  in  this  case.  It  is  absolutely 
necessary  that  these  vexatious  petitions  should  be  sub- 
ject to  the  control  of  the  Court.  On  a  former  occasion 
I  considered  that  there  were  sufficient  special  circum- 
stances to  authorize  me  to  direct  an  investigation  of  this 
bill,  namely,  pressure  and  overcharge.  What  was  fairly 
said  by  the  solicitor  was  this,  if  there  are  overcharges, 
there  are,  on  the  other  hand,  undercharges ;  I  am  wil- 
ling to  return  you  S/.,  and  let  the  matter  rest.  This 
was  refused,  and  an  order  was  made  for  taxation,  and 
the  costs  were  reserved.  The  Master  has  found  that 
both  parties  were  in  the  wrong ;  that  the  whole  abstract 
was  not  necessary,  and  1/.  65.  ^d.  has  been  disallowed 
on  it.  The  result  is,  that  2/.  45.  has  been  struck  off  the 
bill.  Is  this  a  reason  why  the  solicitor  should  not  have 
the  costs  ?    I  think  not. 

This  case  will,  I  hope,  act  as  a  warning  to  parties, 
^nd  prevent  such  unnecessary  and  vexatious  proceedings 
Respecting  so  trifling  a  matter. 


Note.  —  The  Respondent's  costs  alone  of  these  proceedings, 
Vrhich  ended  in  striking  off  S/.  4^  from  a  bill  of  19/.  1«.  10</.,  were 
^axed  at  AbU  9«. 
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FLACK  ».  LONGMATE. 


A  party  died 
in  1850,  hav- 
ing vested  in 
him  a  mort- 
gage in  fee, 
and  the  lapse 
of  time  and 
circumstances 
were  such,  as 
to  render  it 
very  impro- 
bable that  any 
party  could 
now' establish 
any  right  to 
the  equity  of 
redemption. 
Held,  never- 
theless, that 
the  widow 
was  not  en- 
titled to 
dower. 


^I^HE  question  in  this  case  was  as  to  the  right  of 
"^    widow  of  Henrif  Flack  to  dower  out  of  an  estate 
which  he  was  interested  ;  but  as  to  which,  it  was  dou 
ful,  whether  he  was  seised  in  fee,  or  had  a  mere  mo 
gnge  title  subject  to  redemption. 


ou 
in 

P- 
1, 
in 

-er 


In  1 754,  Browne  mortgaged  the  estate  to  Joseph  Bi 
in  fee,  and  in  1781  the  mortgage  money  was  vested 
Susannah  Biou  and  her  sister,  and  the  equity  of  rede 
tion  in  Seweil  Mansell.  By  indenture  dated  in  17 
Sewell  Mansell  conveyed  the  estate  to  Abel  Jenkins^ 
trust  to  sell  and  pay  the  mortgages  and  certain  otlw 
debts*  Abel  Jenkins  entered  into  possession,  and  di 
in  1802,  having  devised  his  estate  to  James  and  Oroe""""^'* 
who  entered  into  possession,  and  continued  to  pay  int  ^" 
rest  on  the  mortgage  till  July  1816. 

In  November  1817  James  and   Owen  filed   their  b^^'^ 
against  Susannah  Biou,  to  redeem,  and  for  an  injunctic-^^^ 
lo  prevent  her  recovering  possession  by  ejectment,  and         ^ 
motion  being  made  for  an  injunction,  it  was  orderec — ^' 
in  March  1818,  that,  the  Plaintiffs  undertaking  to  giv 
judgment  in  the  action  against  the  tenants  («),  the  D( 
fendant   should  not    proceed  therein  until  the  furthe 
order  of  the  Court. 


By  a  subsequent  order,  made  in  May  1819,  Susanna 
Biou  was  ordered  lo  restore  possession  of  the  premise 
to  the  PlaintifTs  in  that  suit,  {b)     Susannah  Biou  died  \vl^ 

182J, 
(fl)  3  Sivaiu  238.  (A)  3  Swan.  247. 


CASES  IN  CHANCERY.  421 

1821,  having,  by  her  will,  given  tlie  mortgage  monies  and        1845. 
securities  for  the  same,  and  tlie  title-deeds  to  Flack.  The     ^"^T^*^*^^ 
bill  having  been  afterwards  revived,  was  heard  in  1826,  v. 

and  was  then  dismissed  with  costs,  on  the  gi*ound  that    ^^^^^^'^^^ 
the  trustee  under  the  deed  of  1781,  and  tliose  repre- 
senting him,  being  bare  trustees  (the  other  debts  having 
been  paid),  had  no  right  to  redeeip. 

Flack  had  then  obtained  possession,  which  he  re- 
;ained  until  his  death  in  1830.  His  widow  claimed  a 
right  to  dower  out  of  the  estate,  and  on  a  reference  to 
the  Master,  he  reported  against  her  claim,  whereupon 
she  took  exceptions  to  the  report,  which  now  came  on 
for  argument. 

Mr.  KituUrsley  and  Mr.  John  Baily  in  support  of  the 
exceptions.  After  the  great  lapse  of  time,  there  is  not 
the.  slightest  reason  for  believing  that  any  person  will 
zovae  forward,  or  be  able  to  establish  any  right  to  the 
squity  of  redemption.  The  only  claimants  were  de- 
eated  in  1826,  now  twenty  years  ago,  and  nothing  ap- 
pears of  the  last  owner  since  1781.  At  law.  Flacky  at 
lis  death,  had  a  fee  simple  absolute,  to  which  all  the 
ncidents  to  that  estate  attached,  aud,  amongst  them, 
he  right  to  dower.  The  widow  having  the  legal  right 
:o  dower,  this  Court  will  not  interfere  with  it,  except  it 
lefeats  some  equitable  right,  and  there  is  none. 

The  Court  has  treated  this  as  real  estate,  and  the 
Nf  aster  reports  that  Flack  died  seised  of  the  estate,  and 
ihat  it  descended  to  the  heir,  subject  to  the  equity  of 
redemption  (if  any)  of  the  mortgagor. 

Mr.  Tinnei/j  Mr.  Sthitouy  and  Mr.  C.  Barber^  contra. 
The  widow  is  not  entitled  to  dower,  and  the  Master's 
Ending  is  correct.    You  must  consider  what  estate  Flack 

Vol.  VIII.  Ff  had 
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had  at  his  death.     Interest  was  paid  down  to  I8I61  tnd 
at  Flaci^s  death,  fouiteen  years  only  had  expired  UDce 
the  last  payment  of  interest,  so  that  the  mortgagor's  daiia 
could  not  have  been  barred.     The  title  of  Bum  and  of 
Flack  has  always  been  admitted  to  be  a  mortgage  titl^^ 
and  liable  to  redemption.      The  property  was  left 
Fiack  as  a  mortgage  by  the  will  of  Susannah  Biou.    Im:^ 
Hansard  \.Hardy{a),  redemption  was  decreed  against 
the  heir  of  a  mortgagee  and  a  purchaser  with  nodc^^ 
upon  acknowledgment  of  the  mortgage  within  twen^^ 
years  before  the  bill,  in  transactions  with  other  persoa 
not  with  the  heirs  of  the  mortgagor. 


The  Master  of  the  Rolls. 

This  case  is  very  unsatisfactory  in  many  particular  ^; 
but  I  have  no  difficulty  in  coming  to  a  conclusion  on     St. 
The  widow,  in  this  case,  claims  to  be  entided  to  dow^  ^ 
out  of  an  estate  which  she  alleges  belonged  to  her  hu^  s- 
band  at  the  time  of  his  death.   It  is,  therefore^  necessai.  ^ 
to  consider  what  estate  the  husband  had  at  the  time      ^^ 
his  death.     That  this  was  originally  a  mortgage  esU^  ^ 
nobody  can  have  any  doubt;  it  was  vested  in  Susann^^^ 
Biou  in  1818 ;  but  who  was  entitled  to  the  equity  of 
demption  either  then  or  at  a  short  time  afterwards, 
not  in  any  way  appear.     She  was  entitled  only  as  mor 
gagec  of  the  estate,  and  she  received  interest  on  ll^ 
mortgage  security  so  late  as  the  month  of  cTSe^  1816,  an 
I  assume,  in  the  absence  of  any  thing  to  the  contrary: 
that  she  received  the  interest  from  some  proper  sourc^«  '^ 
Not  long  after,  and  in  the  lifetime  of  Susannah  Biou,  ^ 
bill  was  filed  to  redeem,  {b)    On  the  Sd  o£  January  1 821  ^ 
Susannah  Biou  died,  having,  by  her  will,  given  this  bB 
a  mortgage  property  to  Flacky  who  obtained  possessioDf 
and  enjoyed  it  in  the  character  of  mortgagee  in  possess- 

sioD. 

(«)  18  Vet.  ASS.         '  (b)  S5th  Nov.  1817. 

V.  Biou,  3  Swan,  254. 
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sioiL  The  suit  went  on  and  was  revived,  after  the  death 
of  Susannah  Biou,  against  her  representatives ;  when  it 
came  on  for  decbion  (a),  it  appeared  that  the  person 
claiming  the  right  to  redeem  had  not  a  perfect  right; 
the  bill  was  dismissed,  and  in  1829  this  was  finally  or- 
dered by  the  Lord  Chancellor  on  appeal  from  the  Vice* 
Chancellor.  Though  it  was  not  found  who  was  the  party 
entitled  to  redeem,  still  I  think  I  may  say,  from  my  own 
recollection  of  the  case,  that  there  was  no  doubt  that  this 
was  a  mortgage,  and  that  the  only  question  was,  whether 
the  Plaintiff  in  that  suit  had  made  out  a  title  to  redeem. 
The  decision  was  made  iu  the  lifetime  of  Mack.  He 
therefore  remained  in  possession  of  this  estate,  admitted 
to  be  a  mortgage  estate,  though  without  knowing  who 
WAS  entitled  to  redeem.  It  is  very  probable,  that  he 
might  have  considered  himself  absolutely  entitled  to  the 
estate,  and  it  is  very  natural  to  suppose,  that  he  con- 
gratulated himself  that  he  had  got  a  windfall. 

In  order  to  consider  whether  the  widow  is  dowable, 

we  must  look  at  the  matter  as  it  stood  at  the  death  of 

her  husband ;  and  I  have  no  hesitation  in  saying,  that 

he  must  be  considered  as  having  had  a  mortgage  estate, 

for  if  any  person  claiming  under  the  mortgagor  had 

come  forward,  he  would  have  had  a  right  to  redeem,  and 

that  was  the  situation  of  things  when  he  died.    It  is  to 

that  period  we  must  have  regard  in  considering  the  right 

to  dower,  and  we  are  not  to  look  at  subsequent  events,  {b) 

It  may  happen  that,  at  the  present  moment,  there  is  no 

right  in  anybody  to  redeem ;  that  the  time  has  passed, 

and  that  if  any  claims  to  redeem  were  now  made,  the 

answer  would  be,  "  more  than  twenty  years  have  elapsed, 

during  which  we  have  had  undisturbed  possession."  (c) 

It 

{a)3lstMaylS26.SeeJamet         (b)  See  Curre  v.  Bowyer^  S 
V.  Biou,  and  Owen  v.  Flack,  3      Beavan,  6.,  note  (6). 
Sim.  4"  Si,  600.  (c)  4  W.  4.  c.  27.  #.  28. 
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It  may  appear  that  nobody  is  entitled  to  redeem ;  b 
did  this  state  of  things  exist  at  the  death  of  the  husband 
Though  the  husband  might  have  considered  it  as  b 
own  at  his  death,  and  though  I  may  not  now  consider 
subject  to  any  claim  to  redemption,  yet  the  quality  of 
estate,  in  the  consideration  of  this  Court,  at  the 
of  the  husband,  was  not  such  as  to  give  aright  to  dow 
I  must  overrule  the  exception. 


ut 
d? 
his 
rrit 


April  6, 


In  re  HOWARD. 


Parties  agreed  rpHREE  suits  bemff  pending  before  the  Vice-Chan 

to  compro-  ■         „         n  -r.     ,      ,     •              . 

raise  a  suit,  cellor  of  England^  tlie  parties  came  to  a  compr< 

and  the  trus-  mise,  whereby,  amongst  other  things,  it  was  provided 

were  to  be  dc-  that  the  costs  of  all  parties  should  be  paid  by  L.  HcAcarc 

a"nnd  in"his  ""^  *^*  G.  i^n^v^  (who  were  trustees  of  the  will  of  th 

hands.    By  testator),  and  such  payment  should  be  allowed  in  thei 

an  order  of  at-               i                   i     i       i        i 

the  Vice-  accounts.     And  it  was  also  agreed,  that  by  the  costs  o 

Chancellor  of  ([^q  parties  were  meant  costs  as  between  solicitor  and 

Ii,nnlandf  the  , 

compromise  client,  &c.     And  it  was  thereby  also  agreed,  that  a  sum 

wasconfirmed.  ^f  600/.,  part  of  the  said  testator's  estate  in  the  hands  of 

It  appeared  to  ' 

be  the  agree-  L.  Honscard^  less  the  costs  and  charges  of  his  solicitors, 

the  parties  ^"  should  be  paid  to  the  Petitioner  Home  in  respect  of  his 

that  the  costs  share  of  the  property  of  the  testator  under  his  said  will. 

should  be  '      ^      ^ 
taxed  in  the 

cause.    An  By  an  order  of  the  Vice- Chancellor  of  England^  it 

application  to  ^         i           i       n/r                            .  •         i      i          i 

the  Master  of  was  reterred  to  the  Master  to  ascertain  whether  the 

the  Rolls  for  compromise  would  be  for  the  benefit  of  the  parties  who 

under  the  were 
statute  was  refused  with  costs. 

Jurisdiction  of  the  Vicc-Chancellor,  under  the  6  &  7  Vict,  c.  75.,  to  order  the 
taxation  of  bills  of  costs. 
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Mr.  Cofe,  in  reply. 


The 


(fl)  The  only  importance  of  the      the  former  case,' the  solicitor 
Contest,  in  this  case,  depended      would  be  liable,  under  the  order 


the  difference  between  hav-  for  taxation,  to  the  costs  if  more 
ing  the  costs  taxed  under  the  than  one-sixth  were  struck  off, 
statute  and  in  the  cause.     In      but  not  in  the  latter. 


were  incompetent.     It  was  found  to  be  so,   and   the        1845. 
Vice-Chancellor,  by  an  order  bearing  date  the  23d  day     ^^^^"^ 
of  Jidy  1844,  ordered,  that  the  Master's  report  should      Howard. 
be  confirmed,  and  that  the  articles  of  agreement  should 
be  carried  into  effect,  so  far  as  the  same  still  remained 
unperformed. 

In  August  1844,  Z.  Hctmard  paid  the  Petitioner  Home 
SOOA  on  account  of  the  600/.,  and  the  Petitioner  gave  a 
receipt  for  the  300/.,  leaving  (as  was  stated  in  the  re- 
ceipt) a  balance  in  the  hands  of  the  said  £.  Hcmard  still 
due  to  Home^  subject  to  the  payment  of  Howard's  costs 
and  charges  to  be  taxed  in  these  causes. 

The  solicitors  of  Howard^  in  August  1844,  delivered 
to  the  Petitioner  Home  their  bill  as  against  Hawardj 
amounting  to  302/.,  but  not,  as  was  alleged,  for  the 
purpose  of  taxation.  They  were  willing  to  have  such 
bill  of  costs  taxed  by  an  order  in  the  cause,  but  resisted 
any  taxation  under  the  act.  (a) 

A  special  petition  was  now  presented  for  the  taxation 
of  the  bUI. 

Mr.  Cole^  in  support  of  the  petition* 
Mr.  Kinderslcy  and  Mr.  Turner^  contra. 
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1845.  The  Master  of  the  Rolls. 

Jn  re  The  execution  of  the  order  confirming  the  compro- 

HOWARD,  mise,  is  subject  to  the  jurisdiction  of  the  Vice-Chancellor 
of  England:  moreover,  the  party  whose  costs  are  in 
question  had  money  in  hand,  out  of  which  his  costs 
were  to  be  paid,  and  he  paid  SOO/.,  on  a  receipt,  from 
which  it  appears  to  have  been  understood,  that  the  par- 
ties intended  the  taxation  of  the  bills  should  take  place 
in  the  cause.  In  this  state  of  things,  the  jurisdiction 
being  in  the  Vice-Chancellor's  court,  and  the  nature  of 
the  costs  to  be  there  determined,  if  any  question  arose 
thereon,  this  petition  is  presented  to  me  under  the 
statute. 

The  Petitioner  should  have  applied  for  an  order  to 
the  Vice-Chancellor  of  England^  who  has  jurisdiction 
and  authority  to  look  into  every  thing  bearing  on  the 
question  of  costs,  and  who  has  also  jurisdiction  under 
the  act.  Although  that  act  mentions  the  Lord  Chan- 
cellor  and  Master  of  the  Rolls  only,  yet  if  a  petition 
were  addressed  in  the  usual  form  to  the  Lord  Chan- 
cellor, it  would  be  ordered  to  be  heard  by  the  Vice- 
Chancellor  of  Englafid  (a),  and  he  would  then  have  full 
authority  to  determine  every  thing  relating  to  the  costs 
and  to  the  agreement  for  compromise,  which  I  cannot  do. 

The  Petitioner  has  come  here  and  persevered  in  his 
error,  knowing  his  proceeding  was  not  right.  I  shall 
therefore  dismiss  this  petition  with  costs ;  but  I  deter- 
mine nothing  on  the  merits. 

(a)  In  re  CareWj  ante^  p.  128. 
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CRAIG  V.  WATSON.  Mafrh  is. 

AprU  28. 

^THHE  object  of  this  suit  was,  to  make  a  solicitor  re-  A  solicitor 

"*"  sponsible  for  a  deficient  mortgage  security,  taken  *^*"*°' 

%y  him  for  a  client  under  the  following  very  peculiar  security  for 

circumstances:-  f';t^^^-f 

the  transac- 

In  April  18S6|  the  Defendant  Watson^  an  attorney  ^\^  the  opi/ 
and  solicitor,  applied  to  the  Plaintiff,  a  clergyman,  and  ^^<»^  of  the 
requested  him  to  lend  John  Wyti  3000/.  on  mortgage  of  create  a  case 

lands,  a  valuation  of  which,  at  3942/.  10s.  was  produced,  of  combined 

^  agency  and 

The  Plaintiff  agreed,  gave  Watson  a  cheque  for  3000/.,  trust.    He 
and  left  the  completion  of  the  arrangement  to  Watson.  J^^J^  ^^ 
A  mortgage  security  was  forthwith  executed  by  Wyn^  circum- 
which  was  of  the  nature  hereafter  stated,  and  bore  date  lon^^re-^' 
the  27th  of  April  1836.     Watson  retained  it  in  his  pos-  sponsible  for 
session,  and  continued  to  pay  the  interest  on  the  mort-  and  for  the  ' ' 
gage  down  to  Naoember  1840,   when   he  refused  to  costs  of  suit. 
Continue  ftirther  payment,  stating  that  the  rents  were  in- 
sufficient.    The  mortgage  deed  was  afterwards  handed 


On  investigation,  it  turned  out,  that  the  security 
Xpvas  considerably  deficient.  That  to  part  of  the  pro- 
perty valued  at  375/.  as  fee-simple,  Wyn  was  only 
entitled  in  right  of  his  wife,  who  held  it  for  life :  that 
iher  part  of  the  property,  valued  in  the  survey  at 
^29/.,  had  been  altogether  omitted  from  the  security: 
xhat  the  residue  was  subject  to  a  debt  of  50/.,  and  a 
mortgage  of  200/.  due  to  Watson  under  a  deed  of  June 
1835.  It  also  appeared,  that  the  mortgage  securities  to 
the  Plaintiff  were  of  the  following  form  :  —  the  first  deed 
was  dated  the  27th  oi  April  1836,  and  purported  to  be 
made  between  Wyn  and  wife  of  the  first  part,  Watson 

Tf  ^  of 


42a 


CASES  IN  CHANCERY, 


1845. 


of  the  second  part,  David  LUyd  of  the  third  part,  a 
Edward  Sajcton  of  the  fourth  part.  The  deed  reel 
the  former  mortgage  to  Watson  of  June  1835,  and 
life-interest  of  Elizabeth  Wyn^  and  further,  that  20 
only  remained  due  on  JVatson*s  mortgage,  that  fP^ 
had  occasion  for  2870/.,  which  Watson  had  agreed 
advance  him;  and  it  was  purported  to  be  witness 
that  for  the  purposes  therein  mentioned,  and  in 
sideration  of  2870/.  to  Wi/7i  paid  by  Watson  (makii 
with  the  sum  of  200/.  before  due,  the  sum  of  8070^ 
Wyn  and  wife  sold  and  confirmed  to  Watson  and 
heirs,  the  premises  therein  mentioned  and  described, 
hold  to  Watson  and  his  heirs,  on  the  trusts  therein^Oj 
mentioned^  that  is  to  say,  on  trust  that,  if  default  sho 
be  made  in  payment  of  the  3070/.  at  the  time  thercr"-^^ 
mentioned,  Watson  should  sell  the  property,  and  ho^^ 
the  purchase-money  in  trust  for  payment  of  his  oy^^ 
costs,  and  an  allowance  for  his  loss  of  time  and  profe^"* 
sional  fees,  and  in  the  next  place,  in  satisfaction  of  tli  ^ 
3070/.  and  interests,  and  any  surplus  was  to  be  paid  t 
the  Wyns,  Lloyd  assigned  a  term,  and  Saxton  was  mad 
trustee  of  terms  for  Watson. 


ited 
the 


Jlto 
Bed, 
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U' 

is 
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By  an  indenture  of  even  date  (the  27th  April  1836), 
and  purporting  to  be  made  between   Watson  of  the  one 
part,  and  the  Plaintiff  of  the  other  part,  after  reciting 
that  3000/.,  part  of  the  3070/.  mentioned  in  the  last 
deed,  was  the  proper  money  of  the  Plaintiff,  and  that 
WatsoiC^  name  was  only  used,  as  to  that  sum  of  3000/., 
in  trust  for  the  Plaintifl*  and  in  pursuance  of  an  alleged 
agreement,  it  was  witnessed,  that  Watson  assigned  that 
sum  of  3000/.  to  the  Plaintiff,  with  power  to  the  Plaintiff 
to  use  Watson^s  name  for  the  recovery  of  it ;  and  tliere 
was  a  covenant  of  Watson^  that  he  would  stand  pos- 
sessed of  the  mortgaged  premises,  so  far  as  regarded 
the  3000/.  and  interest,  in  trust  for  the  Plaintiff. 

The 
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The  nature  of  the  security  was  not  shewn  to  have 
seen  known  to  the  Plaintiff  until  the  year  1839  or  1840. 


ffyn  became  insolvent,  and  the  property  having  been  Watson. 
pat  up  for  sale  by  auction,  was  bought  in  for  2200/., 
a  sum  insufficient  to  pay  the  mortgage  to  the  PlaintifH 
Negotiations  took  place  with  a  view  to  obtaining  pay- 
ment from  Watson,  which  being  ineffectual,  Mr.  Craig 
filed  this  bill  on  the  13th  of  April  1842,  against  Wat" 
son^  fVyn,  and  others. 

The  bill  prayed  a  declaration,  that  the  sum  of  3000/., 
advanced  by  the  Plaintiff,  was  improperly  invested  and 
disposed  of  by  the  Defendant  Watson,  and   that  the 
Plaintiff  was  entitled  to  the  benefit  of  the   indenture 
dated  the  27th  ^ay  of  Jpril  1836,  or  to  the  benefit  of 
the  mortgaged  premises,  free  from  the  charge  thereby 
created ;  and  that,  if  necessary,   Watson  might  release 
such  charge ;  and  that,  if  necessary,  an  account  might 
be  taken  of  what  was  owing  to  the  Plaintiff,  for  principal 
and  interest  on  the  sum  of  3000/.,  and  that  Watson 
might  be  decreed  to  pay  the  same  by  a  limited  day,  or 
that  the  estate  comprised  in  the  indenture  might  be 
sold ;  that  all  proper  parties  might  join  in  a  conveyance 
to  the  purchaser,  and  that  the  proceeds  might  be  applied 
towards  satisfaction  of  what  should  be  found  due  to  the 
Plaintiff,  and  that  the  deficiency  might  be  decreed  to 
be  paid  by  the  Defendant  Watson.     The  bill  also  prayed 
for  a  receiver  and  for  further  relief. 

Mr.  Kindersley  and  Mr.  Daniel  for  the  Plaintiff,  cited 
Pearce  v.  CreswicL  (a) 

Mr.  Terrell  (in  the  absence  of  Mr.  Turner)  for  the 
Defendant  Watsoji  contended,  that  this  Court  had  no 

juris- 

(a)  3  Hare^  286. 
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jurisdictioD  to  declare  the  Defendant  liable  for  anj  losSy 
and  that  the  remedy  was  at  law,  by  action  on  the  as^ 
in  the  nature  of  an  action  of  deceit;  Pa$Uy  v.  Fre^^ 
num.  (a)  That  the  case  came  within  Lord  Teniirieir^ 
Act  (9  G.  4.  c.  14.)9  and  that  in  order  to  entitle 
Plaintiff  to  recover,  the  *^  representation  or  assurance 
must  be  in  writing,  signed  by  the  party  to  be  cl 
therewith.  Lt/de  v.  B€tmard{b)f  Evans  y.  Bickndl{ 
were  also  cited. 


Mr.  Temple  and  Mr.  Glasses  for  Mr.  Gilbert  and  M 
Stanley^  subsequent  mortgagees,  who  disclaimed 

Mr.  Stinton  for  Mr.  and  Mrs.  Wyn. 

Mr.  Beavan  for  Saxton^  a  trustee^  who  disclaimed. 

Mr.  Kindersleifj  in  reply. 


AprU  S8.  The  Master  of  the  Rolls. 

The  case  is,  that  in  the  month  of  April  1836,  tS^ 
Defendant  Watsorij  who  is  an  attorney  and  solicitor,  a 
plied  to  the  Plaintiff,  a  clergyman,  and  requested 
to  lend  to  John  fVyn^  the  sum  of  3000/.  on  moi 
of  certain  lands,  which  had  recently  been  valued  at  tb 
sum  of  3942/.  10s.  The  Flaintifl^  who  seems  to 
had  entire  confidence  in  Watson,  agreed  to  the  proposal^ 
gave  to  Watson  a  cheque  for  the  sum  of  3000/1,  and  left 
the  business  entirely  in  his  hands.  Watson^  accordingly, 
conducted  the  business  as  he  pleased,  and  afterwards 
represented  it  to  be  settled,  and  he  himself  paid  to  the 
Plaintiff  the  interest  at  4^  per  cent,  as  it,  from  time  to 

time, 

(a)  3  Term  R.  51.  (c)  6  Fa.  174. 

(b)  1  Mee.  4>  Wei.  99. 
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tiiiie^  became  due,  (with  one  accidental  omission ),  from 
the  first  pqrment  in  1836  till  1840.  The  nature  of 
die  security  which  was  taken  is  not  shewn  to  have  been 
known  to  the  Plaintiff  till  the  year  1889  or  1840,  and 
it  appears  to  have  been  thought  sufficient  till  November 
1840,  when  Watson,  being  applied  to  for  the  interest 
then  due,  answered,  that  he  had  paid  it  long  enough, 
and  should  not  pay  it  any  more.  It  soon  afterwards 
appeared,  that  the  rents  of  the  mortgaged  estates  were 
inrafficient  to  keep  down  the  interest  of  the  money  ad- 
vanced by  the  Plaintifi^  and  Watson  allq^ed,  that  he  had, 
op  to  that  time,  made  up  the  interest  out  of  his  own 
pocket. 


It  is  now  admitted,  that  the  estate  is  and  was  a  greatly 
deficient  security,  but  it  is  allq^ed,  on  the  behalf  of  Wat- 
son,  that  as  against  him,  the  Court  has  no  jurisdiction 
to  give  the  Plaintiff  any  relief,  that  although  the  most 
confidential  relation  may  have  subsisted,  as  it  plainly 
did  subsist,  between  the  Plaintiff  and  Watson^  although 
the  Plaintiff  may  have  relied  wholly  on  the  statements 
and  representations  of  Watson,  and  was  wholly  deceived, 
yet  no  relief  or  remedy  is  to  be  given.  It  was  argued, 
that  the  Plaintiff,  instead  of  trusting  Watson  as  to  the 
value  of  the  estate,  ought  to  have  adopted  other  means 
to  ascertain  that  value,  and  that  his  not  doing  so,  secures 
the  impunity  of  Watson,  and  further,  that  because  the 
Plaintiff  trusted  Watson,  Watson  is  not  to  be  answer- 
able in  this  Court  for  any  loss  occasioned  by  such  gra- 
tuitous and  ill-placed  confidence,  or  by  any  conduct  of 
Watson  in  relation  to  this  matter.  He  conceives,  that 
although  he  has,  by  his  own  unauthorised  act,  made  it 
impossible  for  the  Plaintiff  to  obtain  the  relief  to  which 
he  is  entitled,  without  making  him  a  party,  the  case 
must  not  be  here  considered  in  all  its  parts,  but  must 
be  confined  to  those  parts  only,  in  which  Mr.  Watson 

admits 
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admits  himself  to  be  a  trustee^  excluding  those  parts  in 
which  he  alleges  himself  to  have  been  only  agent 

Considering  the  circumstances  of  the  case,  the  argu- 
ment is  a  little  singular.  How  far  Mr.  Watson  isendlled 
to  any  benefit  from  it  will  appear  from  the  facts  of  the 
case. 


Mr.  Watson  solicited  his  employment  on  this  occa- 
sion, asked  Mr.  Craig  to  advance  the  3000^  through 
his  agency,  on  the  proposed  security,  and  he  produced 
a  valuation  of  the  property  to  be  comprised  in  the 
mortgage,  and  which  was  stated  to  be  of  the  value  of 
3942/.  105. 


The  Plaintiff  placed  3000/.  in  the  hands  of  Waim, 
intending  that  Watson^  acting  as  his  attorney  and  agent) 
should  take  care  that  it  was  properly  secured. 

The  Defendant  did  obtain  the  security,  and  it  most 
be  looked  at,  in  the  first  place,  with  reference  to  the 
particulars  and  valuation  which  was  produced  to  tb^ 
Plaintiff  by  Watson.    That  valuation  contained  propert 
described  as  <*  the  further  Lockley  and  stone  quarry, 
and  it  was  stated  to  be  of  the  value  of  375/L,  and  i^ 
plainly   so   valued   as  the  absolute  proper^  of  Wyn^ 
whereas,  it  appears  that  Wyn^s  only  title  to  it  was  i 
right  of  his  wife,  who  had  no  more  than  a  life  estate  in 
it,  which  one  of  the  Plainufi''s  witnesses  states  to  have 
been  of  the  value  of  60/.     The  valuation  also  contained 
other  property  stated  to  be  of  the  value  of  S29Lf  and 
this  being  so,  Mr.  Watson  in  direct  violation  of  his  plain 
duty  and  obligation  to  Mr.  Craigj  left  this  last  property 
wholly  out  of  the  security,  and  never  informed  Mr.^-^ 
Craig  either  of  that  important  fact,  or  of  the  fact, 
the  life  interest  of  Wyn^s  wife  in  a  portion  of  the  p 
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perty  had  been  valued  as  an  absolute  interest  in  himself. 
But  in  this  matter,  Mr.  Watson  had  not  only,  by  his  own 
request,  procured  himself  to  be  employed  as  solicitor  and 
agent  of  the  Plaintiff,  he  not  only  acted  as  such  solicitor 
and  agent,  but  constituted  himself  trustee  for  the  Plaintiff, 
and  conducted  himself  as  such.  The  premises  included 
in  the  mortgage  were  not  only  subject  to  a  prior  charge 
of  50/.,  but  some  of  them  were  subject  to  a  prior  mort- 
gage executed  to  Mr.  Watson  in  the  month  of  June  1835, 
and  for  some  reason,  he  procured  to  be  executed  a  deed, 
dated  the  27th  of  April  1836,  and  purporting  to  be 
made  between  Wyn  and  wife  of  the  first  part,  &c.,  &c. 
and  it  was  purported  to  be  witnessed,  that  for  the  pur- 
poses therein  mentioned  and  in  consideration  of  2870/., 
&C.,  &c.     [His  Lordship  here  stated  this  deed.] 


Craig 


V. 

Watson. 


By  an  indenture  of  even  date  (the  27th  of  April 
1836),  and  purporting  to  be  made  between  Watson  of 
the  one  part,  and  the  Plaintiff  of  the  other  part,  after 
reciting,  &&,  &c.   [His  Lordship  here  stated  the  deed.] 

Such  was  the  transaction,  such  the  security  taken. 
Mr.  Watson  was  not  agent  and  solicitor  only,  but  also 
trustee.  He  received  the  money  from  the  Plaintiff, 
without  any  security  whatever  but  the  confidence  which 
the  Plaintiff  placed  in  him.  It  was  his  plain  duty,  in 
his  character  of  solicitor  and  agent  only,  to  invest  the 
money  on  proper  security,  and  to  use  no  fi*aud,  mis- 
representation, or  deceit;  but  having  obtained  the 
money,  he  constituted  himself  trustee  of  it,  and  must,  in 
my  opinion,  be  treated  as  trustee,  from  the  time  when 
he  obtained  the  possession  of  it  or  the  power  over  it. 


It  was  wholly  inconsistent  with  his  duty,  either  as 
agent  or  as  trustee,  to  take  any  security  less  than  that 

on 
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on  which  he  prevailed  on  Mr.  Cra^  to  adfanoe  die 
money. 


If,  as  he  allies,  he  did  not^  at  the  time  when  be  pio- 

duced  the  valuation  to  Mr.  Craigf  know  that  die  fife 

interest  of  Mrs.  J1^^  had  been  valued  as  the  absohte 

property  of  Mr.  JVyn;  if,  as  he  alleges,  he  did  not,  it 

the  same  time,  know  that  property  not  absdntely  ooih 

veyed  to  Wyn,  had  been  valued  at  529Lf  it  is  perfecdy 

clear,  that  he  knew  both  facts  in  a  few  days  afterwards^ 

and  whilst  the  money  of  Mr.  Craig  was  in  bis  hands  or 

power.    When  the  deed  was  executed,  he  knew  that  it 

comprised  only  the  life  interest  of  Mrs.  If^h  althongh 

the  property  had  been  valued  as  an  absolute  interest  of 

her  husband,  and  he  knew  that  he  had  wididrawn  from 

the  security,  property  stated  in  the  valuation  to  be  worth 

529L9  and  he  had  then  in  his  hands  or  power,  the  sodl 

of  SOOO/.  belonging  to  the  Plaintiff,  which  he  parted  with 

on  that  reduced  security.   In  so  acting,  he  was  not  actin^^ 

as  the  solicitor  or  agent  of  the  Plaintiff  to  invest 

money  on  a  given  security,  but  was  assuming  the  powe 

and  discretion  to  invest  the  money  on  an  altered 

curity,  and  his  conduct  cannot  be  reconciled  inth  the 

performance  of  his  duty,  either  as  solicitor  and  agent, 

or  as  trustee,  and  I  am  afraid  it  cannot  be  attributed  to 

mere  negligence.    The  utmost  value  was  stated  to  be 

S942/.  IO5.,  and  when,  from  this,  the  value  of  the  pro* 

perty  excluded  is  deducted,  together  with  the  difier 

arising  from  the  improper  value  of  the  life  estate  oi 

Mrs.  fVyrij  and   when  it  is  further  considered,  that^ 

Mr.  Watson  was,  at  the  same  time,  obtaining  a  payment.^* 

for  himself,   or  a  client  for  whom  he  was  personal-^^-^* 

security,  and  mixing  up  the  Plaintiff's  money  and  tran 

action  with  his  own  money  and  transaction,  there 

too  much  reason  to  think,  that  Mr.  Watson  most  hav< 

had  some  distinct  object  of  hb  own  in  view. 

Mr-»3P. 
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Mr*  Craig^  in  his  confidence  in  Mr.  fVaisonf  felt 
secure,  and  that  feeling  of  security  was  prolonged  by 
2ifr.  WaUovCs  conduct  The  rents  of  the  property  were 
insuflBcient  to  pay  the  interest  of  the  mortgage.  Mr. 
Watson  managed  every  thing  and,  firom  some  time  in 
I8S7,  received  the  rents;  but  so  far  from  informing 
3f  r.  Craig  of  the  deficiency,  as  he  ought  to  have  done^ 
lie  made  up  the  amount  out  of  hb  own  pocket,  and  paid 
to  Mr.  Craig  the  full  amount  of  interest,  when  due, 
^wlth  an  accidental  exception,)  till  November  1840,  when 
lie  declared  that  he  had  paid  enough,  and  would  pay  no 
more. 


IMS. 


The  case  appears  to  me  to  be  a  case  of  combined 
agency  and  trust,  and  I  am  of  opinion,  that  the  Defend- 
mnt  Watson  has  so  acted,  as  to  make  himself  personally 
answerable  to  the  Plaintiff  for  the  whole  sum  advanced. 


The  Defendant  Watson  seems  to  have  thought  he  was 
^mly  agent  or  solicitor,  he  says,  he  believes  that  the 
IPlaintiff  was  induced  to  accept  the  mortgage  on  seeing 
^he  valuation  of  Mr.  Eyion  and  of  Wiley  and  Ash,  but 
lie  states,  for  himself,  that  he  was  not  aware  of  the  value 
mS  the  premises,  and  did  not  consider  it  to  be  his  duty 
\o  ascertain  the  actual  value  of  the  property  on  which 
the  Plaintiff  advanced  his  money ;  that  is,  in  Mr.  Watson*^ 
^iew  of  his  duty,  he  may  prevail  upon  his  client  to  ad- 
i^ance  money  on  a  representation  communicated   by 
Mr.  Watson  himself,  without  any  knowledge  of  its  truth. 
I  hope  that  Mr.  Watson^s  view  of  duty,  in  such  a  case, 
tloes  not  extensively  prevail.     He  further  says,  that  he 
does  not  believe  that  the  Plaintiff  relied  on  any  thing 
said  by  him  as  to  the  value,  but  made  inquiries  in 
various  quarters  of  the  value  of  the  security,  but  he  has 
produced  no  evidence  whatever,  in  support  of  this  alle- 
gation. 

Take 
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May  30. 


Order  of 
course  for 
taxation  dis- 
charged, on 
the  ground  of 
the  case  being 
mis-stated 
upon  the  pe- 
tition for  the 
order. 

A  solicitor 
having  de- 
livered his 
bill,  is  bound 
bv  it,  and  the 
taxation  must 
be  on  that 
bill ;  he  is 
not  entitled, 
as  of  course, 
to  reduce  his 
demand,  or  to 
reserve  the 
power  of 
adding  to  the 
charges. 
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Take  an  account  of  what  is  due  to  tlie  Piaintifl^  br 
principal  and  interest  of  the  sum  of  SOOO/.  Decree  a 
sale  of  the  estate,  with  the  usual  directionSf  and  let  the 
purchase  money  be  applied  in  payment,  so  far  as  the 
same  will  extend,  of  what  shall  be  found  due  to  the 
Plaintiff  on  the  account  And  declare  that  the  Defend- 
ant Watson  is  personally  liable  to  make  good  the  de- 
ficiency, and  let  him  be  ordered  to  pay  the  same,  to- 
gether with  the  costs  of  this  suit,  which  must  be  taxed. 
Liberty  to  apply. 


In  re  CARVEN. 


'MJI'R.  CARVEN  was   professionally  concerned 
Messrs.  Francis  and  Almond  of  Liverpool^  wl 
town  agents  were  Messrs.  Bridger  and  Blake. 


At  the  request  of  Messrs.  Francis  and  Almond^  he 
furnished  his  account  to  them  unsigned,  but  enclosed  in 
a  letter  signed  and  referring  to  it.  They  acknowledged 
the  receipt,  and  stated  they  left  its  adjustment  to  their 
agents.  Mr.  Cafven  forwarded  a  copy  of  the  bill  to 
Messrs.  Bridger  and  Blake  on  the  19th  of  Fehruary 
1845,  made  out  as  against  Messrs.  Francis  and  Almond. 

On  the  12th  of  March  1845,  Messrs.  Bridger  and 
Blake  obtained,  at  the  Rolls,  a  common  order  to  tax 
Mr.  Carven*s  bill,  upon  a  petition  representing  them- 
selves as  the  employers  of  Carveti^  that  the  bill  in  ques- 
tion had  been  delivered  to  them,  and  that  they  were  the 
persons  charged  thereby. 
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On   the   4th  of   Aprils   Mr.   Careen   deliyered 
Messrs.  Francis  nnd  Almond  a  reduced  bill,  in  lieu  o 
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the  former  one^  whereby  he  demanded  10/.  18$*  4i(L     ^  1845* 
instead  of  16/.  Os.  2d. 


It  was  now  moved,  on  behalf  of  Mr.  Carven,  to  dis« 
charge  the  order  of  taxation  of  the  12th  of  March, 

Mr.  Turner^  in  support  of  the  application. 

Mr.  C.  P.  Cooper  and  Mr.  Cooke^  contra. 

The  Master  of  the  Rolls. 

I  have  no  doubt  of  the  order  which  ou^^ht  to  be 
made  in  this  case,  which  is  very  simple.  I  do  not  con- 
sider now  the  facts  any  further  than  the  statement  upon 
the  petition  for  the  order  for  taxation,  and  the  nature  oi 
the  bill  which  had  been  delivered. 

Cafven  alleges  that  he  was  employed  by  Francis  and 
Almond^  who  were  solicitors  in  the  country,  whose 
agents  in  town  were  Messrs.  Bridger  and  Blake,  In 
the  course  of  the  alleged  employment,  Carven  had  dif- 
ferent communications  with  Bridger  and  Blake,  He 
delivered  the  bill  distinctly  made  out  in  the  name  of 
Francis  and  Almond,  and  it  seems  that  after  the  bill  had 
been  delivered,  Bridger  and  Blake,  alleging  that  they 
had  been  the  employers  of  Carven,  obtained  the  com- 
mon order  for  the  taxation  of  the  bill^  as  if  it  had  been 
delivered  to  them,  and  .as  if  they  were  the  persons 
charged  in  the  bill. 

If  they  had  been  the  persons  liable  to  pay  the  bill, 
they  had,  under  the  act  (a),  a  perfect  right  to  obtain  an 
order  to  tax  the  bill  as  between  Carven  and  the  alleged 
employers  Francis  and  Almond,     On  the  other  hand, 

if 

(fl)  6  &  7  Vict,  c,  75.  *.  38. 

Vol.  VIII.  Gg 
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1845.        if  they  could  have  proTed  that  they  were  the  perBO^'Bi& 
j^^j    who  directly  employed  Careen^  then  there  had  been  :mn^o 

Garten.      bill  delivered  to  them,  and  they  might  have  said,  ^^ire 
have  employed  Carven  as  our  solicitor,  let  him  deliir^^r 
his  bill  as  against  us,  and  let  it  be  taxed.  Instead  of  doi'Hzig 
this,  they  obtained  an  order  of  course  to  tax  this  bill,    sls 
if  it  had  been  delivered  to  them.     It  has  been  argu^rd^ 
that  there  has  been  a  due  delivery  to  them  of  a  signed 
bill  by  means  of  the  signature  to  the  letter  enclosing  it^ 
The  act  says  that  for  certain  purposes  there  roust  be  t^ 
signed  bill,  and  if  not  signed,  it  will  be  sufficient  if  it  i^ 
enclosed  in  or  accompanied  by  a  letter  subscribed  in- 
like  manner  referring  to  such  bill,  (a)     Here  the  bill  is 
made  out  to  one  person,  and  the  letter  is  addressed  to 
another;  would  that  be  a  good  delivery  for  the  purpose? 
I  think,  however,  that  on  the  ground  of  the  inaccu- 
rate statement  in  the  petition,  this  is  an  irregular  order. 

If  ever  an  order  was  vexatiously  asked  to  be  set  aside, 
this  is  an  instance;  here  is  an  offer  to  pay  every  thing 
that  may  be  due,  and  there  cannot  be  the  least  doubt  that 
the  bill  would  be  paid.  But  this  has  happened ;  Caiven 
had  delivered  a  bill  for  more  than  he  was  entitled  to,  and 
if  the  excess  were  taken  off  upon  taxation,  he  would 
have  to  pay  all  the  costs,  and  he  is  therefore  desirous  of 
getting  rid  of  the  first  bill  of  costs.  I  believe  that  this 
is  the  object  of  the  application,  and  no  other. 

I  must  take  leave  to  say,  that  if  a  solicitor  has  deli- 
vered his  bill,  he  is  bound  by  it,  and  the  taxation  must 
be  on  that  bill  {h) ;  he  is  not  entitled,  as  of  course,  to 
reduce  his  demand,  or  to  reserve  the  power  of  deliver- 
ing a  bill  containing  other  charges.  I  conceive  that  a 
most  improper  object.  Cases  may  arise,  where,  from 
accident  or  mistake,  a  bill  of  costs  contains  overcharges, 

and 
:  (a)  Sect.  37.  {h)  In  re  Welh,  ani>,  416. 
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and  in  such  case,  a  proper  application  of  the  solicitor  to 
redress  the  error  will  deserve  and  receive  consideration; 
but  to  do  it  of  course,  when  he  finds  himself  in  a  scrape^ 
will  not  be  permitted. 

I  am  bound  to  discharge  this  order,  but  I  will  not 
charge  these  parties  with  one  farthing  of  the  costs. 


In  re 
Carven. 


HARVEY  V.  MOUNT.  F^.  28,29. 

March  6. 10, 
11. 

^|iHE  object  of  this  bill  was  to  set  aside  a  voluntary  Voluntary 
settlement,  on  the  ground  of  undue  influence,  &c,  ^  younger 
The  circumstances  of  the  case  were  as  follows :  —  ^^ster,  of  the 

whole  of  her 
present  and 

The  mother  and  father  of  Grace  arid  SaraJi  BeaJce  ^"^"""^  Pro- 
perty pnn- 

(who  were  the  principal  parties  to  this  suit),  died  in  cipally  in 
1810,   leaving   Grace  and   Sarah ^  and  several   other  eWest^s?ster^' 

children  them  surviving.   The  management  of  the  family  set  aside,  the 

eldest  sister 
thereupon  wholly  devolved  on  Miss  Grace  BeaJce^  the  baving  ob- 

eldest  daufirhter.     The  children  continued  to  reside  to-  tained  great 

,  ,  ascendancy 

gether  until  some  of  tliem  married  and  settled,  when  and  influence 

they  left,  and  ultimately  in  1822,  Grace  and  Sarah  alone  ^"^^^^^^  ^^e 

remained  together.     They  continued  to  reside  together  circumstances 

^  of  the  trans- 

^^^^   action  being 

open  to  suspicion,  the  settlement  being  very  improvident,  and  the  settlor  not  having 

had  the  benefit  of  independent  professional  advice. 
A  solicitor  acted  for  both  parties  in  the  matter  of  a  voluntary  settlement,  which 

was  set  aside  for  undue  influence.    He  was  made  a  Defendant  to  the  suit  for  thnt 

Eurpose.    The  Court,  though  exonerating  hira  from  culpability  in  the  matter,  made 
im  bear  his  own  costs,  because  he  had  not  acted  with  proper  prudence  in  the 
matter. 

Solicitors  are  justified  in  obt<uning  from  a  witness,  prior  to  his  examination,  a 
statement  of  the  facts,  but  it  is  improper  to  obtain  a  statement  upon  oath,  imless 
required  for  the  purposes  of  the  cause. 

Flaintifis  entitled  to  the  general  costs  of  suit,  deprived  of  the  costs  subsequent  to 
the  replication,  on  the  ground  that  they  had  entered  into  a  mass  of  unnecessary 
evidence. 
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from  1822  until  the  year  184L  Grace  had  the  whole 
superintendence  and  management  of  the  establishmenL 
She  received  into  her  hands  the  income  of  Sarah^  she 
wholly  arranged  the  expenditure,  and  provided  Sarah 
with  clothes,  and  all  other  necessaries.  Grace^  the 
eldest  sister,  was  a  person  of  strong  mind,  but  Sarahj 
though  not  alleged  to  be  incompetent,  was  a  person  of 
bad  health  and  very  inferior  in  mental  powers  to  her 
sister.  The  eldest  sister  naturally  attained  very  great 
influence,  control,  and  ascendancy,  over  the  younger, 
and  their  relative  position  was  described  by  the  wit- 
nesses, to  be  like  that  of  a  daughter  to  a  mother. 


In  October  1841,  a  marriage  (which  afterwards  took 
place)  was  in  contemplation  between  Grace  and  the 
Defendant  Mounts  on  which  occasion  the  settlement  in 
question  was  executed,  and  the  circumstances  which 
preceded  its  execution  were  detailed  in  the  answer  of 
Mount  and  Graces  his  wife,  as  follows :  — 

"  That  after  their  marriage  was  agreed  upon.  De- 
fendants discussed  the  nature  and  amount  of  the  pro- 
perty of  Defendant,  Grace  Mounts  and  she  informed  him, 
Moimty  of  the  nature  and  amount  of  all  her  property,  and 
therein  included  all  the  property  of  the  Plaintiff,  Sarah 
Bea/cCy  subject  to  her  life  interest  therein,  whereupon 
he,  William  Mount j  enquired  in  what  manner  she  was  en- 
titled thereto,  and  she  informed  him,  that  Sarah  Beake 
had  made  her  will "  in  her  favour,  "  and  had  often  said 
she  would  not  alter  it ;  and  that  he,  William  Mounts  then 
told  her,  that  notwithstanding  such  assurance,  the  will 
was  revocable,  and  if  such  assurance  had  been  given,  it 
would  be  satisfactory  on  the  occasion  of  their  marriage, 
that  a  settlement,  similar  in  terms  to  the  disposition 
contained  in  the  said  will,  should  be  made." 


"And 
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*^  And  they  said,  that  on  a  subsequent  occasion  about  1845. 

the  middle  of  October,  the  Defendants,  Mount  and  wife,  ^T^^^^^^ 

before  they  had  informed  any  other   member  of  the  v.     ' 

family  of  Sarah  Beahe  thereof,  informed  her  of  the  in-  Mount. 
tended  marriage,  and  William  Mount  then  said,  ^  Mind, 
what  has  passed  must  not  go  further  than  the  room.' '' 

And  they  said,  ^'  TYifii  Sarah  Beake,  on  or  about  the 
20th  of  October  1841,  without  any  previous  communica- 
tion from  any  person,  voluntarily  broached  the  subject 
of  her  own  property,  and  said  to  William  Mount, 
*  Mr.  Mount,  I  have  a  favour  to  ask  of  you,  —  will  you 
be  my  trustee  to  take  care  of  me  and  my  property  ? '  to 
which  William  Mount,  after  a  little  further  consideration 
on  the  subject,  did  not  object ;  and  on  that  occasion,  Grace 
said  to  Sarah  Beake,  that  she,  Sarah,  could  not  continue  to 
live  with  Mount  and  wife  after  their  marriage,  and  asked 
her  what  she  intended  to  do ;  at  which  intimation,  she 
appeared  much  affected,  and  replied,  ^  I  cannot  live  with 
either  of  the  Spains  or  Cordeauxs  (her  other  married 
sisters),  and  I  do  not  know  what  I  shall  do.' " 

And  they  further  said,  **  that  on  a  subsequent  occa- 
sion, Grace  and  Sarah  were  discussing  the  subject  of 
her,  Sarah  Beake's,  property,  and  Grace  communicated 
to  her  the  conversation  which  she  had,  as  aforesaid, 
had  thereon  with  William  Mount,  whereupon  Sarah  ex- 
pressed her  approbation  of  the  proposition  that  a  settle- 
ment should  be  made  as  before  mentioned,  and  her 
willingness  to  execute  such  settlement,  and  to  give  in- 
structions for  the  preparation  of  the  same ;  and  further, 
that  if  Defendants  would,  or  so  long  as  they  would 
permit  her,  Sarah,  to  live  with  them,  the  interest  of  her 
property,  reserved  to  herself  for  life,  should  be  paid  to 
Grace,  she  paying  all  the  personal  expences  of  Sarah. ^' 

Gg  S  It 


4i8  CASES  IN  CHANCERY. 

1,845.  It  appeared  that  a  Messrs.  Sladdfn  and  Sankey  had 

^^J^^^*^^     hitherto  been  the  professional  advisers  of  the  two  sisters, 
V.  but  on  this  occasioni  another  professional  gentlemanf  of 

Mount.  ^y^^  name  of  White^  was  employed  by  them.  The  two 
sbters  called  on  him  together,  but  he  was  from  home, 
he  afterwards  called  on  them,  and  received  their  in- 
structions, which  were  so  imperfectly  ^ven,  that  he  er- 
roneously prepared  a  mere  power  of  attorney  for  the 
management  of  SaralCs  property.  Grace^  on  his  after- 
wards calling  on  them,  informed  him,  that  this  did  not 
accomplish  their  wishes,  and  they  then  explained  to  him 
what  it  was  they  wanted,  and  they  referred  him  to  Mr. 
Mount  for  more  correct  information  than  they  oould  give. 

Mr.  WhitCf  being  thus  put  in  communication  with 
Mountf  proceeded  to  prepare  the  settlement,  which  he 
did  with  considerable  care;  having  consulted  counsel, 
and  sent  the  draft  up  to  London^ 

The  deed  was  ultimately  settled  and  executed,  bear- 
ing date  the  I7th  of  November  1841. 

This  deed  purported  to  be  an  indenture  made  be- 
tween Sarah  BealcCy  of  the  first  part,  Grace  Beake  of  the 
second  part,  and  William  Mount  of  the  third  part  It 
recited  the  property  to  which  Sarah  Beake  was  entitled, 
that  Grace  Beake  did  then,  and  for  some  time  past,  had 
lodged,  boarded,  and  provided  Sarah  Beake  with  all 
proper  necessaries,  and  that  Sarah  Beakcj  in  consider- 
ation thereof,  and  of  the  covenants  and  agreements 
thereinafter  contained  on  the  part  of  Grace  Beake,  had 
agreed  to  make  such  transfer  and  conveyance  as  were 
thereinafter  contained.  And  it  was  witnessed,  that,  in 
consideration  of  and  in  part  satisfaction  of  such  mainte- 
nance as  aforesaid  of  Sarah  Beake  by  GiaceBeake^  as  well 
as  for  the  natural  love  which  Sarah  Beake  had  for  her 

sbter 
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sister  Grace  Beake,  and  in  consideration  of  five  shillings 
to  Sarah  Beake  in  hand,  paid  by  Grace  Beake,  she^ 
Sarah  Beake,  did.  bargain,  &c.|  unto  William  Mounts 
his  executors,  &c.,  all  the  principal  monies  and  personal 
estate  therein  particularly  mentioned,  and  also  all  and 
every  goods,  chattels,  personal  and  other  estate,  what- 
soever and  wheresoever,  which  she  was  then,  or  at  any 
time  thereafter  might  be  possessed  of,  or  in  anywise  en« 
titled  unto,  subject  to  the  trusts  after  declared.  And 
Grace  Beake  covenanted  with  Sarah  Beake,  that  she 
would,  during  the  term  of  the  natural  life  of  Sarah 
Beake,  find  and  provide  for  her  sufficient  meat,  drink, 
washing,  lodging,  clothiog,  physic  and  surgery  in  case 
of  sickness,  and  all  other  necessaries  fitting  her  degree 
and  quality.  And  it  was  declared,  that  Mount  should 
hold  the  property,  upon  trust,  during  the  life  of  Sarah 
Beake,  in  case  and  so  long  as  the  said  Grace  Beake 
should  find  and  provide  for  Sarah  Beake  sufficient  meat 
&c.,  &C.,  according  to  the  terms  of  the  covenant  on 
the  part  of  the  said  Grace  Beake,  to  pay  the  whole 
of  the  rents,  dividends,  &c.,  of  the  said  trust  monies* 
and  premises  unto  Grace  Beake,  her  executors,  ad- 
ministrators, or  assigns;  but  if  Grace  Beake  should 
fail  to  find  and  provide  the  said  Sarah  Beake  with  such 
sufficient  meat,  &c.,  according  to  the  terms  of  the  cove- 
nant, that  then,  upon  the  receipt  of  notice,  in  writing, 
of  such  failure  on  the  part  of  the  said  Grace  Beake 
under  the  hand  of  the  said  Sarah  Beake^  Mount  should, 
during  the  life  of  the  said  Sarah  Beake,  pay  the  said 
rents,  dividends,  &c.  unto  Sarah  Beake,  and  immediately 
after  her  decease,  should  stand  possessed  of  the  trust 
premises  in  trust  for  Grace  Beake  absolutely. 


IS^S. 


The  settlement  made   no  provision   for  the  future 
residence  of  Sarah  with  her  sister  Grace. 
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The  marriflge  took  place  between  Mr.  Mount  and 
Grace  Beakcj  and  their  marriage  settlement  was  pre* 
pared  by  Messrs.  Sladden  and  Sankey. 

The  following  circumstances,  which  occurred  after 
the  execution  of  the  deed  of  the  17th  o(  November  1841  f 
were  relied  on,  as  shewing  the  suspicious  character  of 
the  transaction. 


The  deed  was  never  communicated  by  the  Mounts  to 
any  of  the  members  of  Sarah's  family.  Again,  shortly 
after  the  marriage,  Mr.  Mount  was  in  want  of  money, 
and  he  desired  to  have  a  sum  of  800/.  which  belonged 
to  his  wife,  which,  being  laid  out  on  mortgage,  could  not 
be  conveniently  called  in.  Mr.&zn^^^,  to  whom  the 
application  was  made,  said,  without  hesitation,  that  he 
had  got  800/.  of  Sarah*s  in  his  hands,  that  Mount  could 
have  the  500/.,  and  let  Sarah  have  the  benefit  of  the 
mortgage  to  that  extent.  Mount  took  the  500/.  as 
SaraVs  money,  and  gave  security  to  Sankey  for  the  loan, 
saying  nothing  whatever  of  the  settlement. 

Afterwards,  it  was  intended  to  sell  the  house  in  which 
the  sisters  had  resided,  one-third  of  which  belonged  to 
Sarah  Beake,  Mr.  Sankey  was  employed  to  sell  and  to 
make  out  an  abstract  of  title.  He  applied  to  Mount  for 
the  title  deeds,  who  furnished  them,  with  the  exception 
of  the  settlement,  which  he  wholly  suppressed. 

In  December  184? I,  Sarah  Beake  executed  a  second 
settlement  of  her  property,  with  the  assistance  of  another 
solicitor,  in  favour  of  herself  and  her  other  sisters 
and  their  families,  and  at  the  time,  all  parties  appeared 
to  have  been  ignorant  of  the  existence  of  the  settlement 
of  Novemfjcr  1841.  An  application  having  been  after- 
wards mnde  to  Mcuvt  for  the  title  deeds  and  accounts, 
he,  on  the  27th  oi  Dcccmbn-  1841,  set  up  a  right  to 

Sarah'a 
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Sat'aWs  property,  and,  without  explaining  the  matter, 
stated,  ^*  that  he  was  armed  with  power  to  frustrate  any 
attempt  to  supersede  the  trustees  ah-eady  voluntarily 
appointed  by  Sarah  Beahe^ 
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Applications  were  made,  on  behalf  of  Sarah  Bealce^  to 
White^  for  a  copy  of  the  deed,  which  he  refused,  and 
JHotint  and  wife  declined  to  state  the  contents  thereof. 


This  bill  was  filed  by  Sarah  Beake^  the  trustees  of 

^he  settlement  of  December  1841,  and  the  other  parties 

interested  therein   against  Mr.  and  Mrs.  Mount  and 

3f r.  White^  and  it  sought  to  set  aside  the  deed  of  the 

17th  of  November  1841,  and  to  make  the  Defendants 

pay  the  costs  of  the  proceedings. 

Mr.  Boupell  and  Mr.  Goodeve,  for  the  Plaintiffs. 


Mr.  Kindersley  and  Mr.  E.  F.  Smithy  for  Mount  and 
ife. 


Mr.  Lowtdes  and  Mr.  Follett^  for  White. 

Mr.  Roupellf  in  reply. 

Tlie  following  cases  were  cited. 

Carlos  V.  Brook  (at),  Pigott  v.  CroxhaU{h\  Griffiths  v^ 

Jtobins  (f),  The  Earl  ofKcrji/  v.  Viscount  Filzmauricc  (rf), 

Anderson  v.  WaUis  (^),  Jones  v.  Jones  (g),  Kinchant  v. 

J[inchant{h\  Hvguenin  v.  Baseley^t)^  Cashorve  v.  Bar^ 

^ham  (*),  Consett  v.  BcU  (/),  Gibson  v.  Eussell  (m),  Filmer 

V.  Go//, 


{a)  10  Vet.  49. 
(A)  1  iSiV.  4-  5/1/.  467. 
(c)  5  Madd.  191. 
((/)  6  -ffro.  P.  C.  584. 
(<r)  1  PhiL  202. 
(g)  8  A'm/.  653. 


(A)   1   i?ro.  C.  C.  369. 

(i)   14  Vet,  213. 

(^k)  2  J^ffot;.  7(». 

(/)  1  Ycu.  ^  CoiL  N,  C.  569. 

(im)  2  row.  ^  Coii,  N.  C\  104. 
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V.  GoH  (fl),  WhaUey  v.  WhaUey  (6),  Howard  v.  BroiM — 
watte  (c)i  Joknstony.  Todd{d)y  Anon.{e\  Purcell  y.M^Na^- 
mora  (g),  Wood  v.  Hammerton  (A),  Gifl  v.  fVaison.  (f) 


March  10. 


2%^  Master  g^tt^  Rolls. 

This  contest  between  parties  so  nearly  connected 
each  other  is  very  painful ;  there  has  been  a  great  d 
of  exaggeration  and  statement  of  irrelevant  matters  i 
duced,  but  when  divested  of  this  extraneous  coverin 
the  facts  appear  to  be  of  a  simple  nature,  and  the  la. 
relating  to  the  case  easy  of  application. 


This  bill  prays  for  a  declaration^  that  a  settlemer^t 
insisted  upon  by  the  Defendants  was  improperly  an.^ 
fraudulently  obtained,  &c.|  &c. 

The  settlement  thus  sought  to  be  set  aside,  is  date^^ 
17th  of  November  1841,  and  by   it  the  whole  of  th^^ 
property  present  and  future  of  the  Plaint iflFSaroA  Beak^  ^ 
was  assigned  to  the  Defendant  Mr.  Mounts    the  thec^ 
intended  husband  of  her  sister,  Grace^  and  by  that  con 
veyance  Grace,  then  a  single   woman,  was    bound  XC^^^ 
provide  meat,  drink,  clothing,  and  physic  for  her  siste 
Sarah  during  her  life,  or  if  she  failed  to  do  so,  then  Mr 
Mount  was  to  pay  the  income  of  the  property  to  Sarah^^ 
This  no  doubt  was,  in  itself,  a  very  extraordinary  tran 
action,  and  such  an  one  as  nobody  can  contemplate 
without  at  least  thinking  it  incumbent  on   those  con 
cerned   in   it   to   shew,  satisfactorily,  the   reasons   fo 
making  it.     If  Sarah  BeaJce  was  a  person  in  all  respectSi^^ 
competent  to  act  of  her  own  free  will,  she  had,  no-*- 

doubt^^ 


(a)  4  B,  P.  C,  (Toml.)  230. 
(A)  1  Afcr,  p.  446. 
(c)  1  Vet.  4-  B.  202. 
id)  5  Beav.  597. 


(r)  3  Ves.  4r  B.  93. 
(g)  8  Fes,  324. 
(A)  9  Vet.  145. 
(0  J  Atkins,  522. 
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doubt)  a  right  to  give  every  thing  she  had  in  the  world 
to  her  sister,  if  she  thought  fit  so  to  do,  and  to  make 
herself  entirely  dependent  upon  her  bounty  for  her 
future  support;  but  if  on  the  other  hand,  she  was  not 
entirely  competent,  and  did  not  do  the  act  of  her  own 
free  will,  then  it  is  to  be  considered,  whether  she  was 
not  in  the  situation  of  a  person  entitled  to  the  protec- 
tion of  this  Court  against  such  a  transaction  as  this«     It 
is  necessary  therefore  to  look  a  little  into  the  history 
of  the  family.     [His  Lordship  stated  the  circumstances 
prior  to  1822.]     From  1822  down  to  the  year  1841, 
Grace  and  Sarah  lived  together.     During  the  whole  of 
this  time  Grace  was  at  the  head  of  the  establishment, 
and  she  managed  every  thing  relating  to  the  family;  not 
only  that,  but  the  whole  of  the  income  of  her  sister 
Sarah  was  paid  into  her  hands :  she  supported  herself 
and  Sarah  out  of  the  common  fund  so  constituted,  {md 
she  provided  every  thing  for  Sarah.    Sarah  indeed  even 
seems  to  have  been  dependent  upon  Grace  for  her  sup- 
ply of  clothes  and  of  every  other  necessary  which  she 
required.     In  stating  all  this,  I  wish  it  to  be  under- 
stood, that  I  find  nothing  to  throw  the  smallest  dis- 
credit upon  Grace  as  to  the  mode  in  which  she  con- 
ducted the  establishment,  or  as  to  the  mode  in  which 
she   provided  the    clothing  and  other  necessaries  of 
Sarah:  but  one  necessary  consequence  followed  from 
this  relative  position,  which  is  described,  by  the  witnesses 
on  both  sides,  as  like  that  of  a  daughter  to  a  mother, 
and  which  consequence  could  not  possibly  be  avoided, 
namely,  that  Grace  must  have  acquired  a  great  as- 
cendancy and   influence  over  Sarah.     Under  all  the 
circumstances,  there  must  have  been  and  was  a  great 
ascendancy  on  the  part  of  Grace,  and  a  great  ten- 
dency to  submission  on  the  part  of  Sarah.     Now  that 
species  of  influence  may  be  used,  for  good  or  for  evil, 
and  as  the  advice  of  one  so  circumstanced  is  received 
by  the  other  as  a  command,  submbsion  may  be  easily 
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1 845*        effected.     I  find,  however,  nothing  on  the  part  of  Grace 

"^'TT^'^^^     ihfl^  tends  to  her  discredit  down  to  October  1841,  and 
Hartey  .  ,  .  . 

r.  then,   without  making    any   imputation   whatever,   we 

Mount.  g^^j  these  two  persons  in  this  relation,  one  neces- 
sarily having  great  influence  over  the  other.  A  mar- 
riage was  then  contemplated  between  Grace  the  elde 
sister  and  Mr.  Mount,  The  younger  sister  was  of  the  a 
of  fifty-two  years ;  and  the  Defendants  in  tlieir  answi 
give  this  account  of  what  transpired. 

[His   Lordship  stated  the  effect  of  the  answer  o 
this  point.] 

Now  it  is  important  to  bear  in  mind  what  was  th 
situation  and  condition  of  Sarah  Beake  at  this  time 
She  had  relied  upon  her  sister  for  the  management  o 
all  her  affairs  down  to  that  moment,  the  whole  of  he 
income  had  been  always  received  by  Grace^  and  Sara. 
not  at  all  knowing  how  to  manage  the  property 
She  had  been  living  all  these  years  under  the  protec 
tion  of  her  sister,  and  that  sister  being  about  to  be 
married,  she  became  naturally  very  anxious  to  know 
what  was  to  become  of  herself  and  her  property.  The 
answer  states  it  thus. 

[His  Lordship  stated  the  passage  set  out,  antc^  p.  440.] 

So  we  have,  not  only  the  ordinary  influence  which 
Grace  exercised  over  Sara/i,  but  we  have  plainly  here 
stated  in  the  answer,  the  anxiety  and  perplexity  of 
Sara/tj  not  knowing  what  she  should  do.  The  object 
of  Mr.  Moimt  at  this  time  appears  to  have  been  to  ob- 
tain a  settlement  which  was  not  revocable,  and  hopes 
were  held  out  to  Sarah  that  she  would,  by  the  arrange- 
ments, be  relieved  from  the  difficulties  in  which  she 
was  involved  by  the  marriage  of  her  sister,  with  whom 
she  had  so  long  lived,  and  to  whom  she  had  intrusted 

the 
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the  management  of  her  property  and  every  thing,  and 
by  her  declaration  that  she,  Sarah^  could  not  continue  to 
live  with  her.  Now  here  we  have  not  only  influence, 
but  also  circumstances  of  the  utmost  importance  to  be 
taken  into  consideration  by  those  who  have  to  judge  of 
^e  transaction  which  immediately  followed* 

[His  Lordship  recapitulated  the  circumstances  relat« 
ing  to  the  preparation  of  the  settlement,  and  to  the  em- 
ployment of  White  instead  of  Sunkey^  who  had  hitherto 
been  employed.] 

It  is  to  be  observed  that  these  ladies  had  for  a  long 
course  of  years  employed  Mr.  Sankey  as  their  solicitor 
and  legal  agent,  in  the  management  of.  their  affairs, 
yet  in  this  matter  they  had  recourse  to  Mr.  While ; 
and  it  seems  most  extraordinary,  the  object  of  these 
ladies  being  such  as  is  now  stated,  that  Mr.  Whiter 
a  man  of  business,  should  have  understood,  from  their 
original  instructions,  that  they  wanted,  not  an  assign- 
ment and  settlement,  but  a  power  of  attorney  for  some 
one  to  transact  the  business  and  manage  the  aflairs  of 
Sarah. 


It  is  singular  again,  that  although  Mr.  Mount  was 
going  to  marry  Grace,  the  person  who  was  to  come 
under  the  obligation  to  maintain  Sarah,  he.  Mount, 
should  be  proposed  as  a  sole  trustee  to  stand  fairly 
between  the  two  sisters,  and  to  take  care  that  if  Grace 
did  not  fairly  perform  her  covenant,  Sarah  should  be 
restored  to  her  income,  and  be  reinstated  in  her  pro- 
perty. How  such  a  proposition  could  ever  have  entered 
into  the  head  of  any  reasonable  man  does  seem  to  me 
very  extraordinary.  The  intention  however  was  per- 
severed in,  the  draft  seems  to  have  gone  through  a 
great  deal  of  deliberation,  and  then^  at  lasty  it  ended 
4a  this  deed  of  1 7th  o{  November  16^1  y  which  is  sought 

to 
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to  be  set  aside,  and  Mr.  Mount  became  then  trustee 
under  it. 

The  deed,  after  reciting,  at  great  length,  the  pro- 
perty of  Sarahy  contains  a  recital,  that  Grace  had 
lodged,  boarded,  and  provided  for  Sarahs  the  real  fiict 
being,  that  Grace  was  only  at  the  head  of  the  family, 
which  had  been  provided  for  in  every  thing  by  the  joint 
income  of  the  two  sisters.  It  seems  that  Sarah  was 
hardly  so  rich  as  Grace ;  and  there  is  reason  to  believe, 
that  Grace  must  have  expended  more  of  her  own  money 
than  otSarah^Sy  but  it  was  a  joint  income,  and  these  per- 
sons were  living  together  under  circumstances,  that  made 
it  impossible  that  one  should  become  a  debtor  of  the  other. 

Then  comes  the  assignment,  and  Grace  covenants 
with  Sarah^  during  her  life,  to  6nd  for  her  suflScient 
meat,  drink,  &c.,  and  all  other  necessaries  fitting  her 
degree  and  quality.  Who  is  to  be  the  judge  of  that  ? 
Where  is  the  provision,  which  it  is  said  was  specially 
the  object  of  Sara/i,  that  she  should  have  the  option  of 
residing  with  her  sister  ?  That  was  entirely  omitted. 
Sarah  had  parted  with  every  thing,  with  all  her  present 
as  well  as  all  her  future  property,  and  she  was  to  be 
provided  for  with  what  is  here  called  sufficient  food,  &c^ 
fitting  to  her  degree  and  quality.  How  indefinite  ! 
What  might  they  judge  proper  for  her  degree  and 
quality  ?  And  then  what  lodging  was  she  to  have  ? 
Where  was  she  to  go  ?  It  is  quite  true,  that  when  this 
settlement  was  executed,  provision  was  made  for  her  re- 
sidence, because  Mr.  Mount  provided  for  her  a  proper 
apartment  in  his  house,  and  it  was  intended  for  her  to 
go  there,  but  under  what  obligation  were  Mr.  and  Mrs. 
Mount  to  continue  her  there,  if  she  gave  them  any 
offence,  or  if  they  desired  to  get  rid  of  her  out  of  their 
house  and  to  find  her  with  a  lodging  suitable  to  her 
quality  ?  As  long  as  the  trusts  of  the  deed  were  per- 
formed, 
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formed,  the  whole  of  SaraKs  income  was  to  be  paid  to 
Gracej  but  if  Grace  failed  in  the  performance  of  them, 
then  the  trustee,  who  was  about  to  become  the  husband 
of  Gracef  was  to  pay  over  to  Sarah  that  income  which 
otherwise  would  have  belonged  to  him  or  to  his  wife* 
There  was  a  power  to  call  in  all  outstanding  monies, 
and  also  a  power  to  change  trustees,  but  in  vain  do  I 
look  for  any  power  to  revoke.  So  that  however  they 
might  have  behaved  to  her,  or  however  wretched  she 
might  have  been  made,  she  had  no  power  to  revoke  the 
grant  she  had  made,  and  her  trustee  was  the  husband  of 
the  person  who  alone  entered  into  the  obligation  with  her. 


Hartev 

V, 

Mount. 


This  deed  however  was  executed,  and  the  marriage 
of  Mr.  Mount  and  Grace  Beake  took  place,  their  set- 
tlement upon  the  occasion  was  prepared  for  them  by 
Mr.  Sankey,  an  alleged  dissatisfaction  with  whom  is 
held  out  as  a  reason  why  they  employed  Mr.  White^ 
ft  strange  solicitor,  in  the  other  business. 


Then  comes  the  transaction  of  the  loan  of  500/.  which 
was  obtained  by  Mountj  from  Sankey,  who  was  ignorant 
of  the  settlement.  It  was  received  as  Sarah's  money, 
and  lent  as  such  by  Sanket/j  who  held  it  for  the  purpose 
of  investment ;  Mount  gave  security  to  Sankey  for  the 
loan,  although,  at  that  very  time,  he,  Mounts  was  the 
assignee  of  Sarah  under  the  deed  of  settlement,  and 
entitled,  if  that  were  a  fair  legal  instrument,  to  the 
money  as  a  right  instead  of  as  a  loan.  Again,  in  the 
transaction  of  the  sale  of  the  house,  one-third  of  which 
belonged  to  Sarahy  Mr.  Sankey  was  the  person  em- 
ployed to  sell  and  to  make  out  an  abstract  of  title; 
he  desired  to  have  all  the  deeds  relating  to  the  title, 
which  were  accordingly  furnished  to  him  by  Mr.  Mounts 
but  the  deed  of  the  17th  of  Ncfoember  1841,  by  which 
SaraVs  interest  in  that  house  became  vested  in  Mounts 
was  sujipressed. 

These 
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These  then  being  the  facts  of  the  casCi  it  seemi  to 
me  perfectly  clear  and  manifest,  that,  in  this  Coorti 
the  deed  of  November  184>1  cannot  stand.     It  is  by  no 
means  necessary  to  state,  that  there  was  a  fraudulent 
design  wilfully  to  plunder  Sarah;  but  when  we  con^ 
sider  the  relation  which  subsisted  between  these  parties^ 
the  want  of  any  proper  precaution  to  protect  SaratS^^ 
at  the  time  when  the  deed  was  executed,  and  the  prey* 
visions  contained  in  the   deed,  it  is   clear,  accordio^l? 
to  all  principles  of  equity,    and  according  to  what       1 
l)elieve  has  been  the  constant  doctrine  of  this  Cou^r~t 
with  regard  to  deeds  obtained  under  improper  circui 
stances,  that  this  deed  cannot  stand. 


There  are  two  other  questions.  First,  as  to  th^e 
Defendant,  Mr.  IVhiie ;  and,  secondly,  as  to  some  pa  it 
at  least  of  the  costs  of  this  suiL 


As  to  Mr.  Wiiie,  I  see  no  reason  for  imputing  a 

blame  to  him,  for  accepting  the  employment  by 

ladies.     Under  the  circumstances,  I  have  no  right 

assume  that  he  knew  any  thing  of  their  characters  m 

than  could  be  learned  in  society,  and  in  ordinary  vis 

which   he  was  in   the  habit  of  making  them.     I 

however,   think,   that   he  would   have  taken  a   vm 

prudent  and  wise  course,  when  he  found  out  that  th< 

ladies  understood  so  little  what  it  was  they  wanted,*      ^*^ 

when  he  found  the  influence  which  Mounts  the  intendKl^*^^^ 

the 

^sfet 

the 

yott 

A  bi> 
evef 
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husband,  was  to  have,  and  saw,  from  the  nature  of  t 
arrangements,  that  Sarah  would,  the  moment  the  trans 
was   completed,   become  wholly  dependent  upon  I 
other  party,  —  if  he  had  said,  I  will  act  for  one  of 
only,  I  cannot  act  for  both.     If  he  had  directed 
mind  to  the  consideration  of  what  was  separately  r 
interest  of  Sarah^  I  cannot   think  that  he  would  e'^ 
have  agreed   to  this  settlement  on  her   behalf, 
directing  his  attention  to  the  interest  of  both,  and 

endeavour  ". 


:nng 
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endeavouring  to  give  satisfaction  to  both,  he  seems  to 
me  to  have  failed,  and  in  this  respect  I  think  that  his 
conduct  was  erroneous ;  and  it  was  certainly  erroneous 
in  allowing  Mr.  Mount  to  be  a  trustee,  for  in  such  a 
case  he  wanted  the  independence  necessary  for  the  pro- 
tection of  the  interests  of  the  party  most  in  need  of  it. 
1  do  not  think  he  is  to  blame  in  regard  to  the  false 
recital ;  nor  have  I  any  reason  to  impute  to  him  a  know- 
ledge that  the  transaction  was  of  a  very  wrong  or  cul- 
pable nature.  This  matter,  although  so  unfortunate, 
seems  to  have  been  conducted  by  him  with  consider- 
able care  and  pains ;  and  if  I  am  asked  to  conclude, 
that  Mr.  White  wilfully  and  designedly  conspired  with 
Mr.  Mount  to  obtain  this  deed  from  Sarah  Beake^  or 
that  he  was  a  wilful  partaker  in  any  fraud  intended  to 
be  practised  upon  this  lady,  I  must  own  that  I  cannot 
come  to  that  conclusion  upon  the  evidence  before  me. 
I  shall,  therefore,  dismiss  the  bill  as  against  him,  but, 
thinking  he  has  not  done  all  that  he  ought  to  have  done, 
I  shall  dismiss  it  without  costs. 

With  respect  to  the  costs  of  the  other  parties,  I  own 
I  have  had  a  perplexity.  I  have  read  carefully  the 
answers,  and  my  impression  is,  that  with  a  very  little 
addition  thereto,  the  case  would  have  been  made  out. 
There  is  a  mass  of  evidence  before  me  which  ought 
never  to  have  been  taken ;  and  I  should  really  be  doing 
a  great  injustice  to  the  Defendants  if  I  did  not  try  to 
relieve  them  from  some  of  the  costs  occasioned  by  it. 
The  result  is  this:  This  deed  of  November  1841  must 
be  set  aside,  the  property  must  be  re-assigned  and  re- 
conveyed  to  the  trustees  of  the  settlement  of  December 
1841,  and  it  must  be  done  at  the  expence  of  Mount.  Mr. 
Mount  must  pay  the  costs  of  this  suit  up  to  the  time 
when  the  evidence  was  about  to  be  taken,  (a)    The 

Vice- 
(a)  Sec  BooUt  v.  Booths  1  Beav,  125. 
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Vice-Chancellor,  KnigtU  Bruce^  has  iiiniUhed  me  •  pre- 
cedent for  this,  in  a  case  lately  before  him,  and  as  to  the 
other  costs,  I  shall  not  give  any  on  either  side.  Widi 
respect  to  the  subsequent  deed  oi  December  1841,  there 
has  been  a  long  argument  upon  it,  but  the  vaiidiQr  of 
that  deed  is  not  before  me,  and  I  have  no  jurisdiction 
to  deal  with  it.  I  do  not  mean  by  this,  my  judgment, 
to  confirm  it ;  all  I  say  of  it  is,  that  it  so  far  remains 
unimpeached. 


Soon  after  the  commencement  of  the  suit,  the  Plain- 
tifis'  solicitor  had  examined  a  witness,  CharloUe  San- 
gereltf  as  to  the  facts  of  the  case,  and  without  any  reason 
or  necessity,  he  embodied  the  statement  into  an  affidavit, 
and  procured  her  to  swear  to  it  before  a  Master  extra- 
ordinary in  Chancery,  {a) 

Observation  having  been  made  as  to  the  course  of 

proceeding, 

The  Master  of  the  Rolls  said —  When  Mr.  Slad- 
den  obtained  an  affidavit  from  a  person  whom  he  in- 
tended to  examine  as  a  witness,  whose  affidavit  was 
not  wanted  for  any  purpose  in  the  cause,  he  acted 
very  erroneously,  and  under  a  mistaken  notion.  I  do 
not  think  he  misconducted  himself  in  getting  the  in- 
formation, because  it  is  necessary,  in  the  conduct  of  a 
cause,  for  a  solicitor  to  communicate  with  the  persons 
who  are  to  prove  the  facts,  for  how  otherwise  would 
it  be  possible  for  him  correctly  to  allege  the  real  facts 
upon  the  pleadings  ?  A  solicitor  is  perfectly  justified 
in  fairly  and  openly  taking  notes  for  the  instruction  of 
counsel,  and  in  order  that  he  may  know  what  evidence 

die 
(a)  See  7  Beavan^  517. 
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the  witnesses  may  give  hereafter;  but. this  gentleman        1845. 
went  farther,  and  obtained  an  affidavit  froni  the  in- 
tended witness,  the  effect  of  which  was  to  entangle  her 
oonsciencew    I  think  that  was  erroneous^  and  I  hope 
that  itjis  not  a  practice  which  will  be  followed. 


CROSS  V.  CROSS.  Masf  2. 

JEWELL  and  Cross  being  partners,  and  Crass  having  Difficulties  in 

^  died,  an  arrangement  was  entered  into,  for  the  pay-  gyj^g  ^[^^  ^y 

ment  of  15,000/.  to  his  representative,  in  satisfaction  of  Jf'^fi?^?" 

all  claims  of  his  estate.     There  were  infants  interested  fants.    On 

in  the  estate  of  Cross,  and  therefore  this  arrancrement  ^^^  ^"®  ^^^^ 

'  ^  ®  you  may 

could  not  be  securely  entered  into  by  the  representative  encourage 

of  Cross  of  her  own  authority.    The  particulars  of  the  "xp^^ 

arrangement  having  been  examined  by  Jonesj  an  ac-  liugation,  on 

conntant,  he  conceived  that  there  were  great  errors  in  may  dis!' 

the  basis  of  the  settlement,  and  that  the  estate  of  Cross  courage  in- 

terferencc 
had  not  received  the  benefit  which  it  ought.     After  in-  very  ohen 

vestiiration,  he  was  either  satisfied,  or  so  far  satisfied  as  necessary  for 
1 .  .  •»••  ^"®*^  protec- 

to  induce  him  to  acquiesce.     A  Mr.  Chapman  objected  tion. 

to  the  arrangement,  as  being  prejudicial  to  the  children. 

To  carry  this  arrangement  into  effect,  a  suit  was 
instituted  on  behalf  of  the  infants,  which  was  prosecuted 
by  the  solicitors  of  Sewell  who  appeared  for  all  the  De- 
fendants, and  they  assumed  that  the  arrangement  was 
perfectly  correct,  and  ought  to  be  acted  on.  On  the 
other  hand,  a  suit  was  instituted  by  Ctiapman,  as  next 
friend,  insisting  that  it  ought  to  be  set  aside.  An  en- 
quiry was  directed  as  to  which  of  the  suits  was  most 
for  the  benefit  of  the  infants.    The  Master  reported 

HAS  that 


456 


1845. 


CASES  IN  CHANCERY. 

that  the  suit  in  which  the  arrangement  was  impugned 
was  most  beneficial,  and  proceedings  in  the  other  suit 
were  thereupon  stayed.     The  matter  came  before  the 
Court  upon  a  petition  for  an  inquiry  as  to  the  propriety 
of  the  arrangement^  and  the  petition  contained  certain 
imputations  of  fraud,  which  turned  out  to  be  unfounded. 
A  reference  was  then  made  to  the  Master  to  enquire, 
whether  the  arrangement  was  fit  and  proper.     He  founcL 
in  the  affirmative,  and  that  there  were  no  grounds  for** 
imputing  fraud. 


A  petition  was  now  presented,  praying  the  confirm 
aiion  of  the  report,  and  for  payment  of  the  costs  out  o 
the  estate. 

Mr.  Kinderslcif  and  Mr.  Glasses  in  support  of  th< 
petition. 


Mr.  Turner  and  Mr.  J,  Baih/f  contri^  insisted  tha 
the  costs  ought  not  to  be  paid  out  of  the  estate,  th 
next  friend  in  the  second  suit  having  made  imputations^ 
respecting  the  arrangements,  which  had  been  ascer-^ 
tained  to  be  unfounded. 


Mr.  Ilouj)ell  and  Mr,  Canhien  for  other  parties. 
Mr.  Kindershy  in  rej)Iy. 

The  Master  of  the  Rolls. 

There  is  considerable  difficulty  in  dealing  with  cases 
of  this  kind.  On  the  one  hand,  there  is  danger  of  en- 
couraging useless  and  expensive  litigation  on  behalf  of 
infants  by  strangers,  on  the  other  hand,  you  may  dis- 
courage interference,  which  very  often  is  absolutely 
necessary  for  their  protection.  Therefore,  in  either 
way,    there   is   difficulty   and    danger    of  falling    into 


error. 


Tlie 
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The  Master  has  found  that  the  arrangement  entered 
nto  With  Sewell  is  fit  and  proper,  and  he  has  also 
bought  fit  to  report,  that  there  were  no  grounds  for 
nputing  fraud.  This  was  not  referred  to  him.  It  is, 
lowerer,  said,  upon  that  opinion-and  report,  that  there 
rere  no  grounds  for  the  petition,  and  that  the  costs 
ught  not  to  fall  on  the  estate.  I  ought  not  to  pay  so 
iQch  attention  to  the  report  on  this  point,  as  if  the 
latter  had  been  referred  to  the  Master ;  but  even  if  I 
lust  assume  that  there  is  no  foundation  for  those  alle- 
ations,  still  the  suit  was  proper  to  be  prosecuted,  and 
lie  circumstances  of  this  case  seem  to  have  been  such,  as 
>  make  the  investigation  necessary,  in  order  to  bring 
latters  to  a  proper  conclusion.  Seeing  the  danger  of 
tiling  into  error,  I  think  I  must  order  the  costs  out  of 
ie  estate. 


1845. 


SALMON  V.  GREEN. 

MTR.  SHEFFIELD  moved,  under  the  24th  Order  of 

August  1841  (a),  for  liberty  to  enter  a  memorandum 

f  the  service  of  copy  bill  against  Mr.  and  Mrs.  Backmaiu 

The  property  was  the  separate  estate  of  the  wife,  and 
le  service  of  the  copy  bill  had  been  made  on  the 
asband  alone.  He  referred  to  Kent  v.  Jacobs  (&), 
here  it  was  held  that  service  on  the  husband  alone 
r  a  copy  bill  was  sufficient. 


May  8.  30. 

Where  a  suit 
relates  to  a 
wife's  se^ 
parate  estate^ 
she,  as  well  as 
her  husband,  ' 
must  be  served 
with  a  copy 
bill. 


The  Master  of  the  Rolls.    If  this  is  the  separate 
itate  of  the  wife,  and  she  is  entided  to  defend  it  per- 
sonally, 
(a)  Ordinet  Can,  171.  (6)  5  Beavan,  4S. 

Hh  S 
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sonally,  what  use  is  it  to  serve  the  husband  on  behalf  of 
the  wife  ?  There  may  be  a  difference  between  this  case 
and  the  case  of  a  stibpcenoj  because  in  the  latter  instanoei 
the  Court  itself  will  take  care  of  the  interest  of  die 
wife ;  but  in  a  proceeiding  by  copy  bill,  where  the  ob- 
ject is  expressly  to  keep  the  parties  out  of  Court,  you' 
never  after  hear  of  the  interests  either  of  the  husband  or 
wife.     I  will  make  enquiry. 


The  Court  thinking  the  wife  ought  to  be  served,  she 
was  served  with  a  copy  bill  on  the  20th  of  Majff  and,  on 
the  30th  of  Mai/j 

The  Master  of  the  Rolls,  upon  proof  of  that  service, 
made  the  order. 


June  1 1 . 


In  re  MASSEY. 


The  lapse  of 
twelve  ca- 
lendar months 
after  payment 
of  a  bill  of 
costs,  pre- 
chuies  taxa- 
tion under  the 
Solicitor's 
Act. 

The  rule 
applies,  where 
payment  is 
made  by  trus- 
tees, &c.,  and 
the  applica- 
tion for  tax- 
ation is  made, 
under  the 
3Sth  section  of 


nnHE  testator  died  indebted  to  the  petitioner  in 
■*-  200/.  Some  considerable  time  afterwards,  it  was 
agreed,  between  William  Francis  the  surviving  trustee, 
and  the  petitioner,  that  the  testator's  real  estate  should 
be  sold,  and  that  out  of  the  surplus  thereof,  after  pay- 
ment of  the  mortgage  thereon,  the  petitioner's  debt 
should  be  paid,  so  far  as  such  surplus  would  extend. 

The  respondent  Mr.  Massei/^  was  employed  by  the 
surviving  trustee  as  solicitor  to  effect  the  sale,  which  he 
completed  in  1840. 

In 
the  6  &  7  Vicl,  c.  75.,  by  a  party  «*  liable  to  pay." 
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In  I84I9  Mr.  Massey  rendered  an  account  to  Mr.  1845. 
FranciSf  consisting  ofthree  items, — the  purchase  money,  ^^^^"^ 
the  payments  to  the  mortgagee,  and  his  own  charges  in  MAsssTi 
the  tnlEitter  amounting  to  67/.  195. ;  a  blank  was  left  for 
the  diarges  of  Mr.  Massa/s  London  agent.  This  ac- 
count was  perused,  examined,  allowed,  and  signed  by 
Mr.  Francis  on  the  16th  of  October  1841,  who>  in  that 
manner,  paid  and  allowed  the  bill  of  costs.  At  the 
same  time,  an  account  of  the  receipts  and  payments  of 
the  trustee  was  made  out,  containing  two  items  of  pay- 
ment made  by  the  trustee  beyond  those  contained  in  the 
other  account,  and  shewing,  on  the  whole,  a  balance  of 
118/.  95»  Id.  By  a  memorandum  thereon  signed  by 
ytv,  Francis  on  the  16th  of  October  1841,  he  directed 
that  balance  to  be  paid  to  Mr.  Kiddle^  the  petitioner, 
after  deducting  Mr.  Massej/s  London  agent's  bill. 

The  petitioner  applied,  from  time  to  time,  to  Mr. 
Massey f  for  a  settlement  of  the  account,  which  was,  how- 
ever, postponed,  in  consequence  of  his  being  unable  to  ob- 
tain the  account  of  the  agent's  charges,  but  he  agreed  to 
pay  interest  on  the  balance.  He  ultimately  furnished 
the  account,  omitting  all  agent's  charges,  and  shewing  the 
balance  to  be  1 18/1,  which  he  offered  to  pay  with  interest. 

The  petitioner  and  his  solicitor  were  dissatisfied  with 
the  account,  but  ultimately  the  petitioner,  on  the  1st 
of  February  last,  received  the  amount  "  under  protest," 
and  gave  a  receipt  for  the  same. 

The  petitioner  now  presented  a  petition  for  the  de- 
livery and  taxation  of  Mr.  Massej/s  bill,  alleging  that 
SOU  had  been  charged  in  the  account  more  than  had  * 
been  paid  to  the  mortgagee.  This  really  appeared  to 
have  been  the  case ;  but,  on  the  other  hand,  there  were 
omitted  items  favourable  to  Mr.  Massey. 

Hh  4  Mr. 
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1 845*  Mr,  Scgersj  in  support  of  the  petition,  contended^  that 

-^^^^^     there  had  been  no  payment  within  the  meaning  of  the 
Massbt.      Solicitors*  Act  (a),  and  that  the  settlement  of  account 
between  the  trostee  and  the  solicitor,  could  not  pre- 
clude the  petitioner's  right  to  taxation,  especially  where 
the  payment  to  him  was  so  recent. 

He  also  argued,  that  under  the  circumstances,  the 
respondent  was  to  be  considered  the  solicitor  of  the 
petitioner. 

Mr.  Toiler  contrhj  cited  In  re  Dowries  (i),  and  was 
stopped  by 

The  Master  of  the  Rolls,  who  said :  "  The  only 
question  is,  as  to  the  costs  of  this  petition.  It  is  enough 
to  say  that  the  bill  was  delivered  in  1841,  and  then  in  a 
manner,  paid,  and  now  we  are  in  184*5;  the  act  of  par- 
liament gives  no  authority  to  tax,  after  such  a  lapse  of 
time  subsequent  to  payment." 

Mr.  Toller  was  then  heard  on  the  question  of  costs 
aud 

Mr.  Rogers  replied. 

T/ie  Master  ()fi/ie  Rolls. 

These  cases  for  the  taxation  of  a  solicitor's  bills,  are 
remarkable  not  only  for  the  length  of  lime  which  they 
occupy,  but  for  the  quantity  of  irrelevant  matters  intro- 
duced into  the  discussion. 


This  case  rests  on  a  very  narrow  foundation.     If  any 
person  supposes  that  the  act  of  parliament  in  question, 

was 

(a)  6  &  7  VieL  c.  73.  (b)  5  BeavaUy  425. 
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was  intended  in  the  smallest  degree  to  interfere  with  1845. 
fair  and  proper  transactions  between  executors  or 
trustees  and  their  solicitors^  or  to  prevent  trustees,  con- 
ducting themselves  fairly,  to  settle  their  accounts  with 
their  solicitors,  without  the  cestui  que  trust  being  entitled 
to  6nd  fault,  he  is  greatly  mistaken  in  the  proper  con- 
struction of  that  act.  I  admit,  that  if  a  solicitor  attempt 
to  escape  from  the  provisions  of  the  act  by  fraudulent 
payments,  the  Court  will  not  allow  it;  but  the  Court 
does  not,  in  any  way  whatever,  interfere  in  the  fair 
transactions  between  a  solicitor  and  his  client,  notwith- 
standing the  payment  of  the  bill  may,  ultimately,  fall 
on  a  third  person. 

It  has  been  argued,  that  by  the  correspondence, 
Masscy  was  constituted  the  solicitor  of  Kiddle.  Massn/y 
however,  was  the  solicitor  of  FrandSj  and,  in  the  name 
and  place  of  Francis^  was  corresponding  with  Kiddle ; 
and  I  think  that  there  is  no  reason  for  saying,  upon  this 
correspondence,  that  the  relation  of  solicitor  and  client 
existed  between  Massey  and  Kiddle. 

It  appears  that  Kiddle  was  entitled  to  the  surplus 
of  the  produce  of  the  real  estate,  after  payment  of  the 
mortgage  existing  on  the  estate  and  the  expenses ;  and, 
by  the  terms  of  the  special  agreement,  he  had  a  right 
to  demand  from  Francis  a' complete  account,  and  he 
may  possibly  have  such  right  now;  but  the  case,  as 
between  the  petitioner  and  Massey^  is  wholly  under  the 
act  of  parliament  It  has  at  all  times  been  the  rule  of 
this  Court,  that  if  a  trustee  makes  improper  payments 
to  his  solicitors  or  other  persons,  the  cestui  que  trust  has 
a  right  to  call  upon  the  trustee  for  an  account,  and  to 
make  him  liable  for  any  improper  payment.  This  act 
gives  to  a  party  liable  to  pay,  a  right  to  apply  directly 
against  the  solicitor  for  a  taxation. 

It 
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In  re 
Masset. 


It  is  said,  that  the  money  was  received  by  the  peti- 
tioner, and  the  receipt  given  **  under  protest**  These 
words  are  often  used  on  these  occasions,  but  they  have 
no  distinct  technical  meaning,  unless  accompanied  with 
a  statement  of  circumstances,  shewing  that  they  were 
used  by  way  of  notice  or  protest,  reserving  to  the  party, 
by  reason  of  such  circumstances,  a  right  to  a  taxa- 
tion, notwithstanding  such  payment.  The  words  have 
no  distinct  meaning  by  themselves,  and  amount  to 
nothing,  unless  explained  by  the  proceedings  and  cir- 
cumstances. The  question,  however,  does  not  turn  on 
that  The  petition  for  taxation  was  presented  in  jfyrU 
last,  and  it  appears,  from  the  statement  now  made, 
that  the  bill  of  costs  was  allowed  by  the  trustee  in 
account  with  Massey  in  October  1841,  and  there  is 
not  the  least  reason  to  suppose  that  the  allowance  was 
fraudulently  made,  ^or  to  avoid  taxation.  The  act  of 
parliament  says  (a),  that  payment  shall  not  preclude 
taxation,  if  the  special  circumstances  of  the  case  shall 
require  the  same,  provided  the  application  is  made 
within  twelve  calendar  months  after  payment  Here  the 
application  is  more  than  three  years  after  payment;  that 
is,  of  itself,  a  sufficient  answer  to  this  petition  for  taxa- 
tion, which  cannot  therefore  be  maintained. 

I  agree  that,  prima  facie^  the  successful  party  is  en- 
titled to  costs,  but  it  frequently  happens  that  the  special 
circumstances  are  such  as  to  make  the  rule  inapplicable, 
especially  in  cases  of  this  sort.  Without  some  dis- 
cretion, I  scarcely  know  what  control  this  Court  would 
have  over  matters  of  this  sort;  but  having  read  Mr. 
Massej/s  affidavit  at  length,  it  appears  to  me,  there  are 
no  circumstances  in  this  case  or  in  his  conduct,  which 
ought  to  induce  me  to  refuse  him  his  costs. 


Dismiss  the  petition  with  costs. 


(a)  6&7  Vict.  C.7Z.  s.  41. 
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COULSTING  ».  COULSTING.  Juiy  12. 

nnHE  Plaintiff,  a  married  woman,  applied  at  the  A  married 
Secretaiys  Office  for  an  order  of  course  to  sue  in  ^^einf^S^ 

formApaai^periSf  but  was  refused,  whereupon  she  applied  po^tp^rU.  Soh. 

1      «-«  f      %  ^t  bot  the' 

to  the  Court  for  that  purpose.  pauper  order 

caanot  be 
The  cause  was  attached  to  the  Vice-Chancellor's  ofSi" 
Court. 

The  Plaintiff,  in  person,  in  support  of  the  applica- 
tion. 

Mr.  W.  M.  JameSf  contri^  A  married  woman  can 
only  sue  by  her  next  friend,  who  must  be  a  person  of 
substance^  capable  of  paying  costs.  He  cited  Penning^ 
Urn  ▼.  Abnn  (a),  Drinan  v.  Mknnue*  (b)  The  order  must 
be  obtained  on  a  special  application  to  the  judge  to 
whose  Court  the  cause  is  attached. 

2^- Master  of  the  Rolls,  afler  referring  to  the  case 
of  Damden  r.  Hook{c)f  in  which  he  had  discovered 
two  instances  in  which  a  married  woman  had  been  per- 
mitted to  sue  injbtmd  pauperis^  said,  he  was  of  opinion 
that  such  an  order  could  not  be  made  as  of  course,  and 
therefore  could  not  be  obtained  at  the  Rolls  in  a  cause 
not  attached  to  that  Court  (d) 


(a)  I  S.  4r  St.  964.  (d)  See  Orchard  v;  CouUHng, 

(b)  3  Dru.  4^  IK.  154.  7  Scoif,(N.  C) 414. 

(c)  Ante,p.599^ 
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July  14. 18.  TEMPLER  V.  SWEET. 

A  purchaser      ^OME  freehold  property  had  been  sold  under  the 

Court  died  ^®^^«®  ^f  ^^  Qoxkxt.     Mr.  G.  Tempter  became  the 

before  con-      purchaser  for  480/.,  but  he  died  before  the  Master's  re- 

firmatiou  of  ^ri.»i»  u  uji^  c        a 

the  report.       P^^*^  ^^  ^^^  being  purchaser  had  been  confirmed. 

Held,  that  it 

was  not  ue-  .  .  .  •     t  .  -■  i.  i 

cessary  to  A  motion  was  made  to  open  the  biddings,  on  an  ad- 

serve  his  heir    ^ance  of  30t    The  executors  of  Mr.  G.  TempUr  were 
with  notice  of  ^  ^  ^  '^ ^ 

an  application  served  with  notice  of  the  motion^  and  the  question  was^ 
l^ddii^.  ^      whether  it  was  also  necessary  to  serve  his  heir  alsa 

Mr.  Erskinef  in  support  of  the  motion,  argued^  thatr    ^ 
was  unnecessary  to  serve  the  heir ;  that  there  was  ^^ 
binding  contract  until  the  report  had  been  confirm^^A 
and  that  the  only  reason  for  serving  the  purchaser  w« 
to  provide  for  the  costs  incurred  by  him.     He  cit 
Vesey  v.  Elwood  (a),  Watis  v.  Martin,  (b) 

The  Master  of  the  Rolls.    If  the  purchaser  faimfr^cff 
had  a  right  to  have  notice  of  such  an  application,  th^i^ 
seems  no  reason  why  the  heir  who  represents  him  shots  Ir^ 
not  be  served*.     I  do  not  see  how  I  can  dispense  wiC/:b 
notice  to  all  persons  occupying  the  place  of  the  por 
chaser.     They  might  all  object  to  the  amount  offered  L 
advance.     I  will  consider  the  point. 


Ju/yiH.  The  Master  of  the  Rolls  said  that  he  had  made       ^ 

enquiries,  and  found  that  it  had  not  been  the  practice  to 
serve  the  heir. 

(a)  3  Dr.  4-  War.  74.  (b)  4  £.  4*  C.  1 15. 
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WILKIN  V.  NAINBY.  Juij/  n. 


rilHE  Defendant  having  been  taken  upon  an  attach-  a  Defendant^ 
-*•   ment  for  want  of  answer,  was  brought  up  by  habeas  hwri^*"<§>. 

corpusy  and  turned  over  to  the  Queen's  Prison.  uined  an 

order  of 
counte  for  bis 
He  afterwards  filed  a  plea,  without  either  obtaining  discharge, 

leave  for  that  purpose,  or  tendering  the  costs  of  the  the  Tact  that 
contempt.     On  the  19th  of  Jimej  the  Plaintiff  gave  the  the  Plaintiff 

,  °  had  previously 

Defendant  notice  of  motion  for  the  21st,  before   Sir  given  notice 

James  JVigram^  to  whose  Court  the  cause  was  attached,  ^u"?u  °"  i*^ 
to  take  the  plea  off  the  file,  but  the  notice  was  not  off  the  fife. 
served  till  after  8  o'clock.     The  Defendant  afterwards,  JJ^h^^^  ^J 
on  the  2Sd  oijune,  presented  an  ex  parte  petition  to  the  the  suppres- 
Master  of  the  Rolls,,  stating  that  he  was  in  contempt 
for  want  of  answer,  that  he  had  filed  his  plea,  as  ap- 
peared from  the  certificate  of  the  clerk  of  records  and 
writs,  and  thereupon  he  obtained  an  order  of  course, 
that  he  should  be  discharged  out  of  custody,  upon  pay- 
ment or  tender  of  the  costs  of  his  contempt. 

Mr.  Terrell  now  moved  to  discharge  this  order,  on 
the  ground  that  the  Defendant  had,  upon  obtaining 
the  order,  suppressed  the  fact  of  the  notice  of  motion  to 
take  the  plea  off  the  file.  He  proceeded  also  to  argue 
that  the  plea  had  been  irregularly  filed,  but 

TTie  Master  of  the  Rolls  said,  that  that  was  matter 
for  the  consideration  of  Sir  James  JVigram,  and  did  not 
affect  the  regularity  of  the  order  of  course. 

Mr. 


Wilkin 
Nainby. 
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Mr.  Craig^  conirdj  argaed,  that  the  notice  of  motioDy 
having  been  served  after  eight  o'clock,  was  irregular, 
22d  Order  of  26th  October  1842  (a),  and  that  the  Plain- 
tiff could  not  move  upon  it,  either  on  the  21st  or  on 
any  subsequent  day;  and  that,  therefore,  it  was  quite 
unnecessary  to  ^tate  it  on  the  petition; 


7^  Master  of  the  Rolls. 

I  am  of  opinion  that  the  fact  of  the  notice  of  motion 
having  been  served,  ought  to  have  been  stated  in  the 
application  for  the  order.  It  was  not  for  the  Defendant 
to  take  on  himself  to  judge  whether  the  notice  of  motion 
was  regular  or  not  He  ought  to  have  stated  it,  and 
then  it  would  have  been  considered  whether  the  De- 
fendant was  entitled  to  the  order  of  course  or  not.  As 
it  is,  no  opportunity  was  given  to  the  secretary  of  con- 
sidering whether  an  order  of  course  ought  or  not  to 
have  been  granted. 

The  order  must  be  discharged,  but  I  think  without 
costs. 


(a)  Ordines  Can,  215. 


CASES  IN  CHANCERY. 


In  re  BENNETT.  Jf*iy  is. 


THIS  was  an  application  by  a  ceshii  que  trust  for  the  Where  a 
taxation,  under  the  thirty-ninth  section  of  the  6  &  7  sedcs  to  tax 

Vict.  c.  7S.,  of  a  solicitor's  bill  which  had  been  paid  by  his  J^©  wljdtor'; 

"^  ^  bill  paid  by  hu 

trustee.     The  payment  had  been  made  less  than  twelve  trustee,  on 

months.     The  petiUoner  did  not  state  any  special  cir-  J^ffiS,*^ 

cumstances,  or  specify  any   particular  items  of  over-  he  must  allege 

charge,  but  alle^,  generally,  that  the  bill  of  costs  ^ecS^hems. 

contained  many  extravagant  and    improper  charges.  Itisa^'spe- 

The  bill  itself  was,  however,  verified.  stance,*'  with- 

in the  mean- 
*     ingofthe6& 
Mr.  Birdj  for  the  petitioner,  contended,  that,  under  7  Vict.  c.  is.   - 

the  thirty-ninth  section,  it  was  not  necessary  to  allege  JJ^^  ^^ 

or  prove   special  circumstances;  that  where  a  party  duces  hu  bill 

himself  paid  a  solicitor's  bill,  that  was  primd  facie  an  appointed  for 

admission  of  the  correctness  of  the  charges ;  but  where  **ll®  settlement 

of  a  transac- 
the  bill  was  paid  by  a  trustee,  such  a  presumption  did  tion,andre- 

not  arise  as  against  the  ce^ui  que  trust,  who  had  never  ^H*®*  **^  *^™" 

o  I  »  plete  except 

seen  it.     He  proceeded  to  point  out  overcharges  ap-  on  payment 
parent  upon  the  bill  of  costs  itself.  thereof. 

Mr.  BoupeUy  contm,  was  not  called  on  by 

The  Master  qf  the  Rolls,  who  said,  — It  has  been 
decided,  that  where  you  seek  to  have  a  taxation  of  a  bill 
which  has  been  paid  on  the  ground  of  overcharges,  the 
specific  items  must  be  alleged  in  the  petition  and  proved 
in  evidence.  The  act  never  intended,  that  after  pay- 
ment, the  taxation  should  be  opened  and  the  bill  taxed 

without 
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^jfl^^     ^^^  charges  were  extravagant  and  improper. 


Bennett. 


The  forty-first  section  provides  that  payment  shall) 
in  no  case,  preclude  taxation,  if  the  special  circumstances 
of  the  case  required  the  same.  This  clause  is  ap- 
plicable to  every  case,  either  where  the  bill  was  paid 
by  a  party  himself  or  by  his  trustee ;  and  the  Judge 
must  see  special  circumstances  which  make  it  appear 
that  the  bill  requires  taxation. 

Several  cases  have  occurred  before  me  on  this  sub- 
ject, and  one  of  the  points  settled  is  this,  that  where 
you  want  to  open  a  settled  bill,  you  must  state  dis- 
tinctly the  items  you  complain  of.  Here  there  is  a 
mere  general  statement  of  overcharge,  upon  which, 
every  item  of  a  bill  of  costs  might,  upon  the  hearing 
of  the  petition,  be  disputed;  the  respondent  would 
thus  be  placed  in  this  difficulty,  that  before  the  petition 
was  called  on,  he  would  have  no  opportunity  of  know- 
ing what  it  was  he  was  called  upon  to  answer. 

In  another  case  which  came  before  me,  I  considered 
this  to   amount  to  a  special    circumstance  within    the 
meaning  of  the  act :  where  an  arrangement  had  been 
made  to  pay  off  a  mortgage,  and  the  parties  had  met 
to  complete  it,  the  attorney  had  produced  his  bill,  and 
said,  "  pay  me  the  amount  of  this  bill,  or  the  matter 
cannot  proceed."     In  that  case  the  consequence  of  a 
postponement  would  be  grievous  to  the  parties,  some  of 
whom  might  have  come  from  a  distance  for  the  purpose 
of  completing  the  transaction.     I  considered  that  this 
course  of  conduct  amounted  to  "  a  special  circumstance  " 
contemplated  by  the  act,  because  it  savoured  of  oppres- 
sion 
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sion  on  the  part  of  the  attorney,  and  there  being  over* 
charges  I  ordered  the  bill  in  that  case  to  he  taxed. 

I  shall  dismiss  this  petition  with  costs ;  but  having 
regard  to  what  appears  in  this  bill  of  costs,  I  shall  make 
'this  order  without  prejudice  to  any  other  petition  the 
pally  may  be  advised  to  present. 
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In  re 
Bennett. 


In  re  DALBY. 


Aug.9m 


^|iHE  facts  and  points  in  this  case  are  sufficiently  A  solicitor  was 
stated  in  the  judgment  of  the  Court.  a"testator  in 

h»  lifetime, 

Mr.  Metcalfe  for  the  Petitioners.  executors  and 

trustees  ader 
his  death. 
Mr.  Leach  for  Mr.  Dalby.  The  latter 

having  applied 
^^^^^^^^^^^^^^^^^^^^  for  a  taxation 

""'"""""■"■■""'"""'"'"'""""'""'"  of  the  bills 

subsequent  to 

The  Master  of  the  Rolls.  the  death  ;— 

Held,  that  the 

The  Petitioners  in  this  case  are  the  executors  and  "olicitor  was, 

.  on  this  ap- 

devisees  in  trust  of  William  Harrison^  who  died  in  the  plication,  en* 

y-r  1825.  ^^^^^^^ 

all  the  bills. 

Mr.  Dalbt/j  the  respondent,  is  a  solicitor.  He  was  upona?ap- 
employed  as  such  by  William  Hanison  in  his  lifetime^  plication  ror 
and,  since  his  death,  has  been  employed  as  such  by  the  the  Solicitors* 

Petitioners,  his  executors  and  trustees.  Act,  itap- 

penrs  pro- 

•  The   ""^'^»  ^*^"' 

upon  grounds 

hot  determinable  under  that  jurisdiction,  payment  ought  not  to  be  made  without 

further  investigation,  this  Court  niny  properly  abstain  from  ordering  payment,  or  from 

ordering  the  delivery  up  of  deeds,  till  the  questions  which  cannot  be  determined  under 

that  jurisdiction,  have  been  properly  investigated  and  determined  elsewhere. 

Vol.  VIII.  // 
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'  The  Petitioners  dow  ask  for  the  delivery  to  them 
of  Mr.  DaUn/s  bills  for  business  done  for  them  Oft 
their  own  retainer,  and  that  upon  payment  of  what  is 
diie  fi*om  themi  Mr*  DdUy  may  deliver  up  all  deeds  and 
papers  belonging  to  them.  They  do  not  propose  to 
take  any  notice  of  the  bills  due  to  Mr.  DaUy  for  busi- 
ness done  by  him  for  Mr.  Harrison  on  bis  retainer* 

On  the  other  hand,  Mr.  Dalby  desires  that  the  whole 
of  his  bills,  as  well  those  incurred  on  the  retainer  of 
Mr.  Harrison^  as  those  incurred  on  the  retainer  of  the 
Petitioners,  as  trustees  of  Mr.  HarrisorCs  estate  or  exe- 
cutors of  his  will,  should  be  taxed  and  paid. 

Mr.  Dalln/'s  demand,  in  this  respect,  seems  to  me  to 
be  consistent  with  the  plain  justice  of  the  casei  and,  so 
far  as  the  jurisdiction  under  which  I  act  in  these  cases 
authorizes  me,  I  think  that  it  is  my  duty  to  assist  him. 

I  do  not  think  that  in  this  jurisdiction  I  have  any 
authority  to  direct  any  accounts  to  be  taken,  for  the 
purpose  of  ascertaining  whether  the  Petitioners  pos- 
sessed assets  of  their  testator  sufficient  to  pay  his  debts, 
including  what  was  due  to  Mr.  Dalby^  or  to  determine 
the  question,  whether  Mr.  Dalby^  in  respect  of  his  bill 
of  costs,  may  or  may  not  have  been  entitled  to  priority 
over  other  creditors. 


What  is  the  peculiar  jurisdiction  in  these  cases  is  to 
ascertain  what  is  due  on  bills  of  costs,  and  to  direct 
payment,  in  cases  where  no  reason  appears  why  pay- 
ment should  not  be  made ;  but  I  conceive,  that  where  it 
appears  probable,  that  upon  grounds  not  determinable 
under  the  jurisdiction,  payment  ought  not  to  be  made 
without  further  investigation,  this  Court  may  properly 
abstain  from  ordering  payment,  or  from  ordering  the 

delivery 


PROPOSED  ORDER. 

Let  the  said  Thomat  Dalbyy  within  a  fortnight  after  notice 
liereof,  deliver  to  the  petitioners  a  bill  of  all  such  further  fees  and 
cfifbtmements,  if  any,  as  he  claims  to  be  due  to  him  for  business 
transacted  for  the  said  WiU'iam  Harrison,  the  testator,  in  the  petition 
named,  in  his  lifetime,  beyond  the  bills  already  delivered.  And  let 
the  said  TTiomat  DMy  also  deliver  to  the  petitioners,  a  further  bill 
of  all  such  fees  and  disbursements  as  he  claims  to  be  due  to  him 
.firom  the  petitioners  for  business  transacted  on  their  retainer,  beyond 
the  bills  already  delivered.  And  let  it  be  referred  to  the  Taxing 
Master  in  rotation,  to  tax  and  settle  the  said  bills  already  delivered, 
and  the  bills  to  be  delivered  in  pursuance  hereof,  if  any.  And  let 
the  said  Master  ascertain  and  certify  the  amount  due  upon  such 
biUsy  or  any  of  them,  in  respect  of  business  transacted  for  the  said 
testator  in  his  lifetime^  and  also  the  amount  due  in  respect  of  busi- 
ness transacted  upon  the  retainer  of  the  petitioners.  And  let  the 
said  Thomas  Ikdby  give  credit  for  all  sums  of  money  received  by 
him  for  or  on  account  of  the  said  testator.    And  let  him  be  at 

li  2  liberty 
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delivery  up  of  deeds,  till  the  questions  which  cannot  be        1845* 
determined  here,  are  properly  investigated  and  deter- 
mined elsewhere. 

There  are,  in  this  case,  two  sets  of  bills,  one  incurred 
on  the  retainer  of  the  testator,  the  other  on  the  retainer 
of  the  executors  in  relation  to  the  testatoi^s  estate. 
There  is  a  connection  between  the  bills;  but  they  differ 
in  this,  that  one  set  is  chargeable  against  the  estate, 
and  to  be  paid  according  to  right  in  a  due  administra- 
tion of  assets,  the  other  set  is  chargeable  against  the 
executors  personally.  It  is  not  to  be  denied,  that  ques- 
tions of  some  difficulty  may  arise,  and  of  such  a  nature^ 
that  they  cannot  be  determined  under  this  jurisdiction; 
if  so,  they  must  be  dealt  with  as  the  circumstances  may 
require ;  but  in  merely  ordering  the  bills  to  be  delivered 
and  taxed,  I  shall  anticipate  nothing,  and  shall  express 
no  opinion  beyond  this,  that  the  Petitioners  coming 
here  for  a  taxation  of  their  part  of  all  the  bills,  the  Re- 
spondent has  at  the  same  time  a  right  to  ask  for  a  tax- 
ation of  his  bilfs  against  the  testator. 
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1845*         liberty  to  charge  all  sums  of  money  paid  by  him  to  or  on  accoont  of 
\^^y^Uf      the  said  testator.    And  let  the  said  Master  certify  the  amount  due 
In  re  from  the  said  testator*s  estate  to  tlie  said  7*homcu  Dalbtf^  or  from 

Dalby.  ))ifn  to  the  said  testator's  estate,  as  the  case  may  be»  he  having 
regard  to  any  sum  or  sums  of  money  which  may  have  been  so  re- 
ceived or  paid,  as  aforesaid.  And  let  the  said  Thowuu  Dolby  also 
give  credit  for  all  sums  of  money  received  by  him  of  or  on  account 
of  the  peti^oners.  And  let  him  be  at  liberty  to  chai^  all  sums  of 
tnoney  paid  by  him  to  or  on  account  of  tlie  petitioners.  And  let 
the  said  Master  certify  the  amount  due  from  the  petitioners  to  the 
^aid  Thomas  Dalbj/y  or  from  the  said  Thomtu  Dolby  to  the  peti* 
tioners,  as  the  case  may  be,  having  regard  to  any  sum  or  sums  of 
inoney  which  may  have  been  received,  or  paid  as  aforesaid.  And 
let  the  petitioners  and  also  the  said  TkovMU  Dolby  produce  before 
the  said  Master,  upon  oath,  as  he  sliall  direct,  all  deeds,  book% 
papers,  and  writings  in  their  custody  or  power,  respectively,  relating 
to  the  matters  hereby  referred,  or  any  of  them.  And  let  them  be 
examined  upon  interrogatories  touching  the  same  matters,  or  anjr 
of  them,  as  the  said  Master  shall  direct.  And  let  the  said  Master 
be  at  liberty  to  state  special  circumstances,  at  the  request  of  either 
party,  as  he  shall  think  fit.  And  after  the  said  Master  has  made 
his  report,  such  further  order  shall  be  made  as  shall  be  just 


^fay  26.  LOVE  V.  GAZE. 

Aug,  9. 

A  testator  ap-  fTHHE  question  in  this  cause  was,  whether  the  residue 
B.  his  execu-  ^^  ^^^  personal  estate  of  William  Wiseman  belonged 

tors,  and  he      iq  ^jg  executors  or  to  his  next  of  kin. 

pave  them,  all 
liis  personal 

h\o1ay/fbr'  ^^  '^'^  ^'*"'  ^®  appointed  George  Gaze  and  Charles 
you  to  pay  all   Gaze  to  be  his  executors.     He  gave  an  annuity  of  20/. 

He  then  gave    ^^  ^^^  Plaintiff  Kelah  Love^  and  certain  houses  to  his 

several  leV  nephew 

cies,  and  after-  * 

wards  said,  **  I  wish  all  this  to  be  paid  in  six  months  after  my  death."  Held,  under 
the  1  W,  4.  c,  40.,  that  the  executors  did  not  take  tlic  unexhausted  residue  bene- 
ficially, but  in  tnist  for  the  next  of  kin. 

The  1  JV,  4.  c.  40.  requires,  that  the  intention  that  the  executor  should  take 
bcncficinlly,  should  appear  by  the  will.' 

Parol  evidence  is  now  inadmissible  to  shew  that  the  testator  intended  his  execu« 
tors  to  take  the  residue  beneficially. 
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nepbew  Jckn  Gaze,  and  he  willed  and  bequeathed  George 
Gaze  and  Charles  Gaze^  his  two  executors^  to  them  be 
gave  all  his  money  on  mortgage,  bonds,  on  houses  or 
lands,  all  his  money,  clothes,  all  he  was  worth  at  his 
death,  that  is  to  sayjjbryau  to  pay  all  asfoUams : — He 
then  gave  several  legacies,  and  afterwards  expressed 
himself  as  follows :  —  ^^  I  wish  all  this  to  be  paid  in  six 
months  after  my  death.  I  here  declare  this  my  last  will 
and  testament.^ 


1845. 


The  legacies  given  by  the  will  did  not  exhaust  the 
personal  estate  given  to  the  executors.  The  surplus 
was  claimed  by  the  next  of  kin,  under  the  statute  1  fV.  4. 
c»  40.  (a),  on  the  ground  that  it  was  not  expressly  dis- 
posed of  by  the  will,  and  that  it  did  not  appear  that  the 
executors  were  intended  to  take  it  beneficially.     The 

executors 


(a)  The  enactment  is  as  fol- 
lows:— 

Whereas  testators  by  their 
wills  frequently  appoint  execu- 
tors, without  making  any  express 
disposition  ofthe  residue  of  their 
personal  estate.  And  whereas 
executors  so  appointed  become, 
by  lawy  entitled  to  the  whole 
residue  of  such  personal  estate, 
and  courts  of  equity  have  so  far 
followed  the  law,  as  to  hold 
such  executors  to  be  entitled  to 
retain  such  residue  for  their  own 
use,  unless  it  appears  to  have 
been  their  testator's  intention 
to  exclude  them  from  the  bene- 
ficial interest  therein,  in  which 
case,  they  are  held  to  be  trustees 
for  the  person  or  persons  (if 
any]  who  would  be  entitled  to 
such  estate  under  the  Statute  of 
Distributions,  if  the  testator  has 
died  intestate.    And  whereas  it 

It 


is  desirable  that  the  law  should 
be  extended  in  that  respect ;  be 
it  therefore  enacted,  &c. :  — That 
when  any  person  shall  die  afccr 
the  1st  day  of  September  next 
after  the  passing  of  this  act, 
having,  by  his  or  her  will,  or 
any  codicil  or  codicils  thereto, 
appointed  any  person  or  persons 
to  be  his  or  her  executor  or  exe- 
cutors, such  executor  or  execu- 
tors shall  be  deemed  by  courts  of 
equity  to  be  a  trustee  or  trus- 
tees for  the  person  or  persons, 
(if  any,)  who  would  be  entitled 
to  the  estate  under  the  Statute 
of  Distributions  in  respect  of 
any  residue  not  expressly  dis- 
posed of,  unless  it  shall  appear, 
by  the  will  or  any  codicil  there- 
to, the  person  or  persons  so  ap- 
pointed executor  or  executors 
was  or  were  intended  to  take 
such  residue  beneficially. 

3 
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1845.  executors  contended,  that  every  thing  was  by  the  wS\ 
given  to  them ;  that  the  case  was  not  within  the  provi'* 
sions  of  the  statute;  and  that  the  presumption  in  favour 
of  the  legal  title  of  the  executors  ought  to  prevaily  eipe* 
cially,  as  it  was  supported  by  parol  evidence  taken  in 
the  cause. 

Mr.  Turner  and  Mr.  G.  L.  JiusseU,  for  the  Plaintiffi 
and  Mr.  R,  TV.  Moorcj  in  the  same  interest.  Under  the 
1  W.  4.  c.  40.,  the  executors  are  to  be  deemed  trustees 
for  the  next  of  kin,  ^^  unless  it  shall  appear  hf  the  wSly^ 
&c«,  and  that  the  executors  were  intended  to  take  bene- 
ficially. Here,  there  is  no  such  intention  apparent  on 
the  face  of  the  will.  The  gift  to  them  is  for  a  specified 
limited  purpose,  namely,  to  pay  the  partictdar  legacies, 
and  that  purpose  being  performed,  the  beneficial  inte- 
rest in  the  residue  is  undisposed  of.  Before  the  act, 
the  expressions  would  not  have  been  sufficient  to  entitle 
the  executors  to  take  for  their  own  benefit.  In  Braddcn 
v.  Farrand[a\  where  the  testatrix  appointed  an  executor, 
*'  to  see  that  her  will  was  put  in  force;"  Sir  John  Leach 
held,  that  the  purpose  of  the  appointment  was,  "  to  con- 
fer an  office  and  not  a  beneficial  interest."  This  is  a 
mere  trust,  and  where  the  gift  has  been  "  on  trust," 
the  executors  have  always  been  held  to  be  trustees  only 
of  the  residue;  Robinson  v.  Tai/lor  {b)y  King  v.  Deni* 
son  (c),  Mullen  v.  Bowman,  (d) 

Parol  evidence  is  inadmissible  for  the  purpose  pro* 
posed,  first,  because  the  Defendants  have  not  stated  it 
in  their  answer,  and,  secondly,  because  before  the  sta< 
tute  it  was  admissible  merely  to  rebut  a  presumption 
against  the  legal  title  of  the  executors;  but  now,  by 

the 

(a)  4  Rust.  87.  (c)  1  Vet.  <J-  B.  260. 

ib)  2  B.  C.  C.  588.  Id)  I  CoUt/.  197. 
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the  statute,  the  intention  to  benefit  the  executors  must        ]  845. 
appear  ^<  by  the  will  or  any  codicil  thereto,"  and  not  by 
parol  evidence. 

Mr.  Kindersley  and  Mr.  Terrell^  contrd,  for  the  execu- 
tors. The  statute  is  inapplicable  to  this  case.  It  pro- 
vides only  for  the  case,  in  which  the  property  is  vested 
in  the  executor,  bt/  xnrtue  of  his  appointment^  and  it 
does  not  apply  to  a  case  in  which  he  takes  it  by  virtue 
of  an  express  gift.  This  is  apparent  from  the  preamble 
of  the  act;  ^^  whereas  testators,  by  their  wills,  frequently 
appoint  executors,  without  making  any  express  disposi- 
tion of  the  residue  of  their  personal  estate*  And  whereas 
executors  so  anointed  become  by  law  entitled  to  the 
•whole  residue,"  &&;  and  subsequently,  it  is  enacted, 
that  where  a  person  shall  die  having  appointed  an  6xe<^ 
cutor,  &c  Again,  he  is  to  be  a  trustee  ^^  in  respect  of 
any  residue  not  expressly  disposed  of,"  making  no  men- 
tion of  the  case  where  there  is  an  express  gift  of  the  pro- 
perty to  the  executor.  Here,  there  is  an  express  bequest 
under  which  the  executors  take,  and  the  act,  therefore, 
does  not  apply* 

Upon  the  true  construction  of  the  words  of  this  will, 
the  executors  are  entitled ;  for  under  the  appointment, 
the  executors  would  take  the  whole  personal  estate: 
why  then  should  the  testator  have  superadded  the  sub- 
sequent  words  of  gift,  unless  he  intended  giving,  to 
the  executors,  something  more  than  they  previously 
had. 

The  evidence  proves  that  the  testator  intended  the 
executors  to  take  beneficially.  This  evidence  is  admis- 
sible^  because  the  right  still  depends  upon  presumption, 
though  the  act  has  shifted  the  burthen  of  proof,  from 
the  next  of  kin  to  the  executors.    There  is  no  objection 

/i  4  in 
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1845.  in  regard  to  the  pleadings,  for  in  Lynn  v^  Beaver  {a\ 
Iiord  Eldon  held,  that  ^'  claiming  the  residue  as  exe- 
cutor^ was  sufficient  to  let  hi  parol  evidence  in  support 
oF  the  legal  title,  without  alleging  a  title  by  the  effect  of 
parol  evidence.*' 

Mr.  Turner^  in  reply  contended,  that  the  act  applied 
generally  to  all  cases,  and  that  executors,  in  every  case^ 
were  to  be  trustees,  unless  a  contrary  intention  ap* 
peared  on  the  face  of  the  will.  That  if  it  were  other* 
wise,  the  act  would  be  almost  inoperative* 

The  Master  of  the  Rolls  received  the  evidence  de 
bene  esse^  and  said :  — >  This  case  involves  a  question  of 
great  importance  as  to  the  operation  of  the  statute.  Its 
operation  will  be  limited  indeed,  if  the  Defendants 
succeed  in  the  construction  they  contend  for. 

Where  the  residue  is  not  expressly  disposed  of,  and 
it  does  not  appear,  by  the  will,  that  the  executors  were 
intended  to  take  such  residue  beneficially,  they  are  to 
be  deemed  trustees  for  the  next  of  kin.  What  is  the 
meaning  of  an  express  disposition  of  the  residue?  It  is 
said,  that  the  disposition  of  the  bulk  of  the  property, 
subject  to  certain  defined  payments,  is  an  express  dis- 
position of  the  residue,  or  an  express  disposition  of  what 
remains  after  specific  purposes  are  answered.  Here 
the  testator  gives  part  of  the  property  to  one,  other  part 
to  a  second  person,  and  then  all  he  is  worth  at  his  death, 
to  his  two  executors,  "  that  is  to  say,  for  you  to  pay 
all  as  follows,"  (which  the  Defendants  say  means  the 
several  sums  following,)  in  six  months ;  and  these  sums 
are  not  equal  to  the  whole  bulk  of  the  property  after 
taking  out  the  specific  legacies  given. 

Is 

(a)  Turn,  Sf  K.  p.  66. 


Gazb. 
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Is  this  an  express  disposition  of  the  residue  within        1845. 
the  meaning  of  this  statute?    The  Defendants  contend         . 
it  is,  and  say  that  the  act  can  only  apply  to  a  case  where  v. 

the  executors  take  by  virtue  of  their  appointment  as 
executors,  and  not  when  they  take  as  legatees  by  virtue 
of  a  bequest  to  them.  Before  the  act,  where  executors 
took  under  a  bequest,  innumerable  questions  of  pre- 
sumption have  arisen,  and  the  act  was  intended  to 
relieve  the  profession  and  the  public  from  these  dif- 
ficulties* 

I  will  not  give  an  opinion  now,  but  will  take  some 
time  to  consider  the  question. 


The  Master  of  the  Rolls.  Aug.  9. 

This  will  is  inaccurately  and  unskilfully  drawn.  After 
giving  an  annuity  and  a  specific  legacy,  it  gives  to  the 
executors,  all  the  testator  was  worth  at  his  death,  with 
an  intimation  that  the  gift  was  for  them  to  make  cer- 
tain payments,  and  nothing  further  is  said,  except  that 
he  wished  the  payments  to  be  made  in  six  months 
after  his  death.  It  was  truly  said,  that  a  gift  to  the 
executors  to  enable  them  to  pay  the  legacies  was 
superfluous,  because  the  law,  which  vested  the  estate  in 
them  independently  of  any  gift,  was  sufficient  for  the 
purpose ;  and  it  was  then  argued,  that  the  gift  of  the 
whole  estate,  avowedly  for  the  purpose  of  their  paying 
away  only  a  part,  cannot  reasonably  be  imputed  to  any 
thing  but  an  intention  to  give  the  surplus  to  them  bene- 
ficially. 

The  act  is  so  expressed  as  to  exclude  two  distinct 
cases,  first,  the  case  where  the  residue  is  expressly  dis- 
posed of,  and  secondly,  the  case  where  it  appears,  by 

the 


478  CASES  IN  CHANCERY. 

184.5.  the  willy  that  the  person  appointed  executor  was  in- 
tended to  take  the  residue  beneficially.  In  the  case 
now  under  consideration,  the  residue  is  not  expressly 
disposed  oF,  the  word  ^^  residue"  does  not  even  occur  in 
the  will,  and  though  the  residue  may  be  considered  as 
involved  or  comprised  in  the  general  gift  to  the  execn* 
torsi  and,  in  that  way,  may  be  considered  as  given  to 
them,  yet  it  does  not  appear,  that  they  were  intended  to 
take  beneficially;  nothing  is  said  about  it,  and  there 
might  have  been  nothing  to  take. 

Questions  have  sometimes  arisen  upon  the  exdusion 
of  the  executors,  where  there  has  been  a  general  bequest 
of  personal  estate  or  of  the  residue  of  personal  estate 
upon  trusts  not  exhausting  the  whole  property  {Robinson 
v.  Taylor  (a),  Pratt  v.  Sladden  (i),  Dawson  v.  Clark  {c\ 
Souihouse  v.  Bafe(d)t  WdUett  v.  Harris  (e)  ) ;  and  cir« 
cumstances,  apparently  minute,  have  been  considered 
important  for  the  determination  of  such  questions,  but 
the  act  appears  to  me  to  require,'  that  the  intention  for 
the  executor  to  take  beneficially  should  appear  by  the 
will,  and  as  it  does  not  so  appear  in  this  case,  I  am  of 
opinion  that  the  case  is  within  the  statute,  that  the  parol 
evidence  must  be  rejected,  and  that  the  residue  belongs 
to  the  next  of  kin. 

(fl)  2  JBro,  C,   C,  588.,  I   Vcs,  (c)   15  Vet,  409.,  IS  Ves,  247. 

jun.  44.  {(l)  a  Vis.  <J-  B.  596. 

(b)  14  Ves.  193.  (c)  5  Mad,  452. 
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/nr*  JONES.        "  July  28.3\. 

Aug,  9. 

THIS  was  a  special  petition  for  the  taxation  of  a  bill  A  mortgagee's 
m  t*.  solicitorwould 

of  coste  after  payment.  not  part  with 

the  deeds  un« 
— «  .  .  1  .       1         1    .  n  ^i^  payment  of 

The  petitioners  stood  in  the  relation  of  mortgagors,  his  bill  of 
the  respondents  were  the  solicitors  of  the  mortgagees.  Jad  been  de- 
In  1844,  the  petitioners  were  desirous  of  paying  off  the  livered  to  the 
mortgage,  and  took  the  usual  steps  for  the  purpose.  On   ™ncu^°a  * 
the  13th  oi  August  1844,  the  respondents  delivered  their  month  pre- 
bill  of  costs  to  Mr.  Loughborough^  the  solicitor  of  the  pe-  that  this  was  ' 
titioners.    On  the  ISth  of  September  1844,  the  petitioners*  "?' » s"®-  ^ 

,  cient  case  of 

solicitor  attended  to  complete  the  matter,  when  the  re-  pressure  to 

spondents  refused  to  deliver  up  the  title  deeds,  until  CouiV^'^j 

payment   of  their  bill   of  costs,   and   thereupon,   the  a  taxation, 

amount,  after  objections  made  to  some  of  the  charges,  j,jjg  ^^'^fht 

was  paid  "  under  protest,"  and  a  receipt  given.  to  have  the 

mortgagee's 
The  mortgagors  presented  this  special  petition,  pray-  solicitor  taxed 

ing  a  reference  to  the  taxing  Master,  to  ascertain  what  principles 
was  the  proper  amount  or  sum  of  money  properly  pay-  (^hlch^  would 
able  by  the  petitioners  to   Messrs.  Jones^  for  costs,  be  applied  to 
charges,  and  expenses  in  respect  to  the  mortgage  debt,  ^f  ^^^  ^^^^ 
and  that  the  amount  overpaid  might  be  refunded.     The  ^^^^>  ?pon  the 
petition  specified  the  particular  items  complained  of,  mortgagee. 
and  principally  objected,  that  they  were  not  such  as      Payraentof 
ought  to  be  charged  as  between  mortgagor  and  mort«  bill,  delivered 

at  the  last 
g*g®^*  .  moment  of 

settling  a 

Mr.  Tumir  and  Mr.  W.  H.  Clarke,  in  support  of  the  mortgage, 

^^  bemg  insisted 

petition,  contended,  that  the  bill  ought  to  be  taxed  on  on,  without 

the  f^y.opp^r- 

tunity  of 
examination  being  afforded,  is  a  *<  special  circumstance^"  within  the  meaning  of 
the  Solicitors'  Act. 
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1845.        the  ground  of  pressure  and  overcharge.    In  re  Wells  {a) 
^'uir!/       was  cited. 

Mr.  Kindersley  and  Mr.  Giffard^  contrdf  insisted,  that 
there  had  been  no  pressure,  as  the  bill  had  been  deli- 
vered a  month  previous  to  payment,  and  might  have 
been  taxed  during  that  interval ;  and,  secondly,  that  the 
Court  could  not  direct  the  taxation  of  the  bill  as  be- 
tween the  mortgagor  and  mortgagee,  because,  in  order  to 
obtain  a  taxation  under  the  6  &  7  Vict,  c,  73.  (6),  third 
parties  must  place  themselves  in  the  situation  of  the 
client,  and  that,  on  such  a  taxation,  a  mortgagor  was 
liable  for  any  charges  which  were  properly  chargeable 
as  between  the  solicitor  and  the  mortgagee,  by  whom 
he  was  employed. 

Mr.  Turna'i  in  reply. 

T7ie  Master  of  the  Rolls  reserved  judgment. 


Aitg,  9.  T/ie  Master  qftfte  Rolls. 

I  have  read  the  affidavits  filed  in  this  case,  and  it  is 
plain,  that  a  considerable  part  of  the  complaint  made  by 
the  petitioners  is  founded  upon  the  notion,  that  under 
the  Solicitors'  Act,  a  mortgagor  has  a  right  to  have  the 
bills  of  the  mortgagee's  solicitor  taxed,  upon  principles 
different  from  those  which  would  be  applied  to  the  tax- 
ation of  the  same  bills  on  the  petition  of  the  mortgagee. 

This  is  a  mistake.  The  act  though  it  gives  to  the 
mortgagor  a  right  to  have  the  bills  taxed,  has,  in  no 
respect,  altered  the  right  of  the  solicitor,  to  his  charges 


agauist 


(a)  A}U€,p.4\6.  (b)  Sect.  58. 
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against  his  client  the  mortgagee,  and  they  must,  there-        1845. 
fore,  be  taxed  and  dealt  with  as  charges  of  the  solicitor 
against  the  mortgagee,  and  not  otherwise. 

If  it  should  so  happen,  that,  from  the  nature  of  the 
employment,  the  bill  should  contain  charges  which  can 
be  justly  sustained  as  charges  of  the  solicitor  against  his 
client  the  mortgagee,  but  which  the  mortgagee  wonid 
not  be  entitled  to  recover  against  the  mortgagor,  the 
solicitor  may  still  maintain  his  right,  and  if  the  mort- 
gagor, for  his  own  convenience,  thinks  proper  to  pay  to 
the  solicitor  charges  which  were  due  to  him,  but  which 
the  mortgagor  could  not  have  been  compelled  to  pay  to 
the  mortgagee,  the  mortgagor  cannot,  in  such  case,  re* 
cover  payment  back  from  the  solicitor,  but  must  look 
to  the  mortgagee,  who,  under  the  circumstances  sup- 
posed, has  improperly  subjected  the  estate  or  the  deeds 
to  a  claim  which,  as  against  the  mortgagor,  was  un« 
authorized. 

The  petitioner  seems  also  to  have  supposed,  that  no 
part  of  the  business  charged  for  was  done  at  the  in* 
stance  or  for  the  benefit  of  the  mortgagor,  although  the 
fact  was  otherwise. 

But  passing  over  these  mistakes,  the  petition  was 
ultimately  made  to  rest  on  the  allegation,  that  payment 
of  the  bill  was  obtained  by  pressure,  and  contained  at 
least  one  item  of  overcharge. 

I  am  of  opinion,  that  in  the  absence  of  pressure,  the 
alleged  overcharge  is  not  such,  as  would,  of  itself^ 
authorize  m^  to  order  the  taxation  of  a  bill  already 
paid,  and  therefore  the  single  question  is,  whether,  in 
this  case,  there  was  such  pressure  or  surprise,  as,  under 

the 
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1845.  the  act,  ou^t  to  be  considered  a  special  circumstatieei 

.  ^^^"^  to  induce  the  Court  to  order  a  paid  bilL  to  be  taxed* 

In  re  '^ 


Jones. 


Several  cases  have  occurred,  in  which  I  have  con- 
sidered it  as  a  special  circumstance,  for  this  purpose, 
that  payment  of  a  bill,  delivered  at  the  last  moment  of 
settling  a  mortgage,  was  then  insisted  upon^  without 
any  opportunity  of  examination  being  afforded^  and  I 
adhere  to  the  principle  upon  which  those  cases  were 
decided. 

But  every  case  requires  investigation  with  regard  to 
its  own  circumstances.  We  must  always  consider  wbe* 
ther  there  was  pressure  or  surprise  in  the  particular 
case. 

The  Settlement)  in  the  present  case^  took  place  on 
the  18th  of  September  1844.  Before  that  time,  there 
had  been  a  long  negotiation  for  paying  off  the  mort^ 
gage,  and  the  mortgagee  had  been  disappointed  by  the 
mortgagor  on  a  previous  occasion.  The  mortgagee, 
liaving  made  his  preparation  for  being  paid  on  a  former 
day,  and  for  the  immediate  employment  of  his  money, 
was  put  to  expense,  and  obliged  to  borrow  money  for  a 
purpose  to  which  he  intended  to  apply  part  of  the  mort- 
gage money.  In  consequence  of  this,  and  on  the  1st  of 
Juij/  184<4,  the  mortgagee's  solicitor  informed  the  soli- 
citor of  the  mortgagor,  that  his  client  would  look  to 
them  to  indemnify  him  against  any  expense  he  might  be 
put  to  for  extra  interest  and  expense  of  commission, 
which  he  must  pay  for  the  sum  which  he  had  been 
obliged  to  borrow,  and  the  amount  of  which  he  stated. 
It  does  not  appear  that  this  intimation  received  any 
notice  from  the  solicitor  of  the  mortgagor ;  no  objection 
was  made,  probably,  because  it  was  not  thought  that 

any 
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anjr  reasonable  objection  could  be  made  to  it.  After-  1845. 
wards,  Mr.  Loughborough  required  the  bill  of  charges  of 
the  mortgagee's  solicitor,  and  that  was  sent  on  the  ]  3th 
of  August^  and  by  an  accompanying  letter,  Mr.  Lough- 
borough was  informed,  that  to  the  charges  roust  be 
added  ten  guineas  for  a  valuation,  the  agent's  charges 
for  attending  with  a  deed,  the  charges  of  Drevo  and 
Woosman^  and  subsequent  charges  of  their  own. 

Mr.  Loughborough  had  this  bill  and  the  letter  in  his 
hands  for  more  than  a  month,  and  during  that  time, 
never  found  any  fault  with,  or  made  any  objection  to,  or 
even  noticed  any  item  of  charge,  or  any  claim.  On  the 
16th  of  September^  he  wrote  to  the  respondents,  ap^ 
pointing  the  18th  of  the  same  month  as  the  day  for 
settling  the  business. 

At  the  meeting,  the  charges  mentioned  in  the  letter 
were  brought  forward  and  particularised. 

The  sum  of  6/.  lis.  W.  was  charged  for  the  extra  in- 
terest and  expense  of  commission,  indemnity  from  which 
had  been  claimed,  in  general  terms,  by  the  letter  of  the 
1st  of  Juh/ :  the  sum  of  ten  guineas  specifically  claimed 
by  the  letter  of  the  13th  oi  August^  and  the  two  sums  of 
6L  4tf.  for  agent's  charges,  and  10/.  Is.  for  the  charges 
of  Drew  and  Woosman^  both  of  them  mentioned,  but 
without  the  items  or  amount  being  particularised  in  the 
same  letter  of  the  13th  of  August.  With  the  nature 
of  these  claims,  Mr.  Loughborough  could  not  have  been 
surprised.  If  he  had  meant  to  dispute  his  client's  h'a- 
bility  to  pay  any  thing  In  respect  of  those  claims,  he 
ought  to  have  ^one  so,  during  the  month  which  elapsed 
between  the  time  when  he  had  notice  of  them  and  the 
day  of  the  meeting ;  if  he  did  not  deny  liability,  he  was 

well 
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1845*       ivell  aware  that  he  had  the  means  of  obtaining  the  items 


and  amount  of  charnre. 

In  re  o 

Jones. 

As  notice  of  the  nature  of  the  intended  charges  had 
been  so  long  given,  Mr.  YearsUy  had,  perhaps,  some 
reason  to  be  surprised  by  the  objections,  then  first 
brought  forward,  but  it  does  not  appear  that  he  in- 
sisted on  the  items  objected  to  being  allowed  without 
consideration.  It  was  the  mode  of  considering  them 
which  became  a  subject  of  difference,  and  in  the  end, 
seems  to  have  prevented  the  investigation  which  had 
not  previously  been  refused.  As  I  understand  Mr. 
LjoiighborougVs  affidavit,  Mr.  YearsUy  desired  to  have 
all  the  items  objected  to  marked,  and  Mr.  Juougkborougi 
refused  to  mark  them  all,  until  some  determination  had 
been  come  to  as  to  some.  Mr.  Yearsley  wished  to  know 
the  full  extent  of  the  objections,  and  Mr.  Loughborou^ 
refused  to  mark  them  all  at  once*  In  consequence  of 
this  dispute,  the  items  were  not  investigated,  and  Mr. 
Lotighborough  paid  the  bill  as  he  found  it,  and  as  he 
says,  under  pressure.  Considering,  that  his  own  refusal 
to  mark  all  the  items  objected  to  before  Mr.  Yearslq 
would  agree  to  proceed  with  the  investigation,  seems  to 
have  been  the  only  reason  why  the  whole  bill  and 
all  the  charges  were  not  investigated  at  the  time,  it  is 
difficult  to  understand  the  pressure  to  which  he  was 
subjected.  I  am  not  sure,  that  he  ought  not  to  be  con- 
sidered as  having  attempted  a  pressure  upon  the  gentle- 
man with  whom  he  was  treating. 

Having  considered  the  peculiar  circumstances  of  this 
case,  the  bill,  though  not  the  whole  bill  so  long  previ- 
ously delivered,  the  distinct  notice  given  of  the  nature 
of  the  further  claims  to  be  made,  the  absence  of  all  ob- 
jection, either  to  the  items  of  the  bill  delivered,  or  to 

the 
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the  nature  of  the  further  charges,  of  which  notice  was  1845. 
given,  and  the  refusal  to  mark  all  the  items  objected  to 
without  a  previous  determination  as  to  some,  I  do  not 
think  that  Mr.  Loughborough  was  under  any  such  pres- 
sure, as,  having  regard  to  the  items  objected  to,  I  ought 
to  consider  as  a  special  circumstance  authorising  me  to 
order  the  taxation  of  a  paid  bill,  and  I  therefore  dismiss 
the  petition  with  costs. 


DANIEL  V.  NEWTON.  -^"(yi*- 

THE  infant   Petitioners  had  been  brought  up  and  Guardians 
educated  in  Ireland^  and  were    there  domiciled,  pointed  in 
Their  fortunes  were  principally  in   Court  in  this  suit,  yy^*  ^^ 

In  August  1 8^4,  upon  the  death  of  their  father,  a  re-  brought  ufi 

c  J    '     Tt     1     J  s.  c  J'       educated  and 

ference  was  made  ni  England  to  approve  or  a  guardian  domiciled 

and  maintenance,  and  the  Master  in  April  1845,  re-  there.    Their 

foptiines  were 

ported  that  it  appeared  to  him  that  a  Mr.  and  Mrs.  ,-n  Court  in 

Sandwithy  but  for  their  residence  beyond  the  jurisdic-  p"^i?^'  "^^ 

tion  of  the  Court,  (in  Irelandy)  would  be  fit  and  proper  theproceed- 

persons  to  be  appointed  guardians,  and  he  approved  of  J^f^'ap.'^^" 

a  sum  to  be  paid  for  their  maintenance.  pointed  the 

same  persons 
guardians. 

In   Septemba-  1844,   a   reference  was  made  by  the  notwithstand- 

Court  of  Chancery  m  Ireland  to  appomt  a  guardian,  g^ded  out  of 

and  approve  of  maintenance;  and  in  June  1845,  upon  thejunwlic- 

the  Master's  report  there,  Mr.  and  Mrs.  Sandwith  were  ordered  pay-  ' 

ilppointed  guardians,  and   maintenance    approved   of;  ^fthemain- 

and  it  was  ordered,  that  the  Petitioners   should  be  at  tenance 
liberty  to  apply  to  the  Court  of  Chancery  in  England^ 
for  payment  of  the   maintenance   money  out  of  the 
infants'  fortunes  in  Court  there. 

Vol.  VIII.  Kk  A  petition 
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1845. 


Daniel 

V, 

Newton. 


A  petition  was  presented  to  this  Court  asking  that 
Mr.  and  Mrs.  Sandwith  might  be  appointed  gaardiaos, 
and  for  the  payment  to  them  of  the  amount  of  main- 
tenance money. 


Mr.  Moorcy  in  support  of  the  petition. 

The  Master  of  the  Rolls  said,  he  should  adopt  the 
proceedings  in  Ireland^  and  act  on  them. 


Feb.  18. 
March  4. 

Lien  of  a  so- 
licitor upon  a 
fund  in  Court 
for  bb  costs 
of  suit,  pro- 
tected by  a 
stop  order. 

No  effective 
proceedings 
could  be  taken 
in  a  suit,  in 
consequence 
of  the  con- 
tempt of  two 
Defendants. 
Held,  that  the 
Plaintiff's  so- 
licitor was 
entitled  to  a 
taxation  of 
his  costs, 
and  to  a  stop 
order  on  the 
funds. 


HOBSON  V.  SHEARWOOD. 

riiHIS  was  a  partition  suit  instituted  in  18  38.  By 
-*-  the  decree  made  in  1841  (a),  the  receiver  was  con- 
tinued, and  the  rents  were  directed  to  be  apportioned 
between  the  Plaintiff  and  the  Defendants,  and  a  partition 
was  directed.  The  costs  of  the  Plaintiff  were  directed 
to  be  taxed,  and  paid  out  of  his  share  of  the  rents  in 
Court,  and  this  had  been  done  accordingly,  {a)  Two 
of  the  Defendants  obstinately  persisted  in  not  produc- 
ing the  title-deeds  and  were,  in  July  1842,  committed 
to  the  Queen's  prison  for  their  contempt  (i),  where 
they  still  remained,  and  in  consequence,  the  decree  for 
partition  could  not  be  made  effective. 

Subsequent  to  the  decree,  considerable  costs  were  in- 
curred, and  Mr.  Rodgers  the  Plaintiff's  solicitor,  deli- 
vered his  bill  amounting  to  237/.,  and  required  interest 
under  the  3  &  4  /F.  4.  r.  42.  s.  28. 

Mr. 


(fl)  4  Bear.  1 84. 


(6)  6  Beav.  63, 


Sbearwood. 
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Mr.  Rodgers  now  presented  his  petition  for  a  taxation        1845. 
of  his  bills*  and  for  a  calculation  of  interest  thereon/     tT^^^"^ 

TT        1  .  HOBSON 

He  also  prayed  for  payment,  out  of  a  sum  of  271/.  in    ^      v. 
Court  standing  to  the  credit  of  the  Plaintiff;  and  for  a 
stop  order  on  that  fund. 

Mr.  Wood  in  support  of  the  application,  did  not  press 
for  interest,  but  merely  asked  for  a  reference  for  the 
taxation  of  the  bill,  and  for  a  stop  order. 

Mr.  Hardy  contrdj  contended  that  the  application 
was  premature,  and  that  the  solicitor  must  wait  for  a 
settlement  of  his  costs,  until  the  suit  had  been  brought 
to  a  conclusion,  {a) 

The  Master  of  the  Rolls  said,  that  this  was  not  an 
ordinary  case.  That  in  consequence  of  the  contempt 
persisted  in  by  these  two  ladies,  the  suit  could  not  be 
efl^tively  prosecuted,  but  the  solicitor  was  not  to  be 
tied  up  indefinitely.  That  he  must  therefore  order  the 
taxation  of  the  bill,  and  make  the  stop  order. 

(a)  See  Cresswell  v.  Byron,  14  Va,  271.,  Fairland  ?.  Enever, 
1  Dick.  1 14. 


Note.  —  In  Hughet  v.  Rogen,  payment  of  costs  to  Mr.  Huthand, 
the  solicitor  in  the  cause,  was  directed  by  the  decree.  Mr.  Smith 
who  had  acted  as  the  London  agent  (see  4  Beav,  309.)  of  Mr.  Hut- 
hand  in  the  suit,  and  had  a  claim  for  costs,  applied  to  the  Vice- 
Chancellor  of  EngUmd,  and,  as  I  have  been  informed,  obtained  a 
stop  order  ag^nst  the  amount  payable  to  Mr.  Husband, 
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March  14. 
April  16. 

Under  the 
1  W.  4.  c.  60., 
the  Master 
has  no  power 
to  appoint  a 
person  to 
convey.     It  is 
for  the  Master 
to  **  approve," 
and  for  the 
Court  to 
**  appoint." 


FOWLER  t;.  WARD. 

/^N  the  Qd  of  July  1844,  it  was  ordered,  that  a 
^^  proper  conveyance  of  the  hereditaments  &c.,  shoold 
be  executed  to  the  petitioner  Alfred  IVard^  and  that  all 
proper  parties  should  join  therein.  And  it  was  referred 
to  the  Master  to  settle  such  conveyance,  and  to  ap- 
point  a  proper  person  to  execute  it  for  the  infant 
William  Fowler  Ford. 

The  Master  certified  that  he  had  setded  a  proper 
conveyance,  and  "  had  appointed "  William  Ford  to 
execute  it  on  behalf  of  the  infant 


Alfred  Ward  now  presented  a  petition,  stating  tliat 
lie  had  been  advised  that  the  Master  had  no  such  power, 
and  that  such  part  of  the  order  was  erroneous,  and 
that  by  such  order  William  Ford  could  not  convey  the 
legal  estate.  The  petition  prayed,  that  William  Ford 
might  be  appointed  by  the  Court  to  execute  the  con- 
veyance on  behalf  of  the  infant,  or  for  a  reference  back 
to  the  Master  to  approve  of  some  proper  person  for 
that  purpose. 

Mr.  Schomberg  submitted,  that  as  the  1  W.  4.  c.  60.  (a) 
authorized  "  the  Court  of  Chancery  to  direct  any  per- 
son whom  such  Court  might  think  proper  to  appoint 
for  that  purpose,  in  the  place  of  the  trustee  or  heir, 
to  convey,"  &c.  the  power  must  be  exercised  by  the 
Court,  and  could  not  be  delegated  to  the  Master. 
That  the  reference  to  the  Master  ought  to  have  been 

"to 
(fl)  Sect.  8. 
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^'  to  approve,"   and  upon  that  approval,    it  was  the 
province  of  the  Court  to  "  appoint" 

Mr.  Haigj  contra^  submitted    that    the  order   was 
regular. 

The  Master  of  the  Rolls  said,  he  would  make  in- 
quiries on  the  point. 
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The  Master  of  the  Rolls  held,  that  the  appointment 
must  be  by  the  Court  and  not  by  the  Master,  and  he 
thereupon  appointed  }Vtlliam  Ford  to  convey  for  the 
infant. 


AprU  16. 


JOHNSTON  V.  TODD. 


May  25. 


rilHIS  case,   which   is   reported  ante  {a)    on    other  The  plaintiff, 
■*-   points,  came  on  for  further  directions,  and  as  to  *^^^>"g '*'^'"- 

COStS.  some  of  the 

Defendants,  to 

The  object  of  this  suit  was  to  administer  the  real  and  fiied^a  b°ii  fj,"' 
personal  estate  of  the   testator,  Robert  Marshall^  wlio  theadminis- 
died  at  the  age  of  eighty,  in  1820,  in  Jamaica^  after  a  testator's 

residence  there  from  his   boyhood.     By  his  will,  the  estate.    Their 

claiin  was  dis* 
testator,  after  making  his  real  and  personal  estate  liable  placed  upon 

to  his  debts  and  funeral  expences,  and  giving  certain  '"^l"'"^*  ^i- 

pecunlary  legacies,  devised  and  bequeathed  the  residue  Court,  and 

of  his  real  and  personal  estate  unto  John  Jqffery  and  not^partloTto' 

George  the  cause,  es- 

(«)  Z  Beavan,  21 S.     5  Bcavan,  394.  597.  rt^ht^'^V*^^*'^ 

became  entitled  to  a  large  residue.  The  case  being  one  of  great  difficulty  and  doubt, 
and  an  investigation  being  absolutely  necessary  for  the  administration  of  the  estate, 
the  plaintiffs  and  defendants  were  allowed  their  costs  out  of  the  fund. 
Costs  of  suit  apportioned  between  real  and  personal  estate. 
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Todd. 


George  Wright,  The  testator  proceeded,  "  And  it  is 
my  will  and  desire,  that  my  executors  in  Jamaica^  here- 
inafter mentioned,  shall,  as  soon  as  possible  after  my 
decease,  sell  and  dispose  of  all  ray  estate,  real  and 
personal,  whatsoever,  in  the  island  of  Jamaica^  and 
remit  the  proceeds  to  Great  Britain^  to  my  executors 
there,  namely,  Sir  John  Pringle,  Bart,  and  TTiomat 
Toddj  who  will  comply  with  the  tenor  and  intent  of  the 
bequests  aforesaid."  The.  testator  died  seized  of  real 
estate  in  Jamaica,  which  the  executors  there  sold  and 
remitted  the  produce  to  England,  {a) 

The  residuary  and  some  other  legatees  having  died 
in  the  testator's  lifetime,  it  became  necessary  to  as- 
certain who,  in  the  character  of  next  of  kin  and  heir 
at  law,  were  entitled  to  the  undisposed  of  real  and  per- 
sonal estate  of  the  testator. 


The  Plaintiffs  alleged  that  they  and  certain  De- 
fendants were,  or  represented  the  testator's  next  of  kin, 
they  being  or  representing  the  children  of  the  three 
maternal  uncles  of  the  testator.  A  reference  had  been 
made  in  the  cause  to  the  Master,  to  ascertain  the  next 
of  kin  and  heir  at  law,  on  which  occasion  certain  other 
persons,  not  parties  to  the  cause,  came  in  before  the 
Master,  and  claimed  to  be  the  next  of  kin,  as  de- 
scendants of  Peter  Marshall^  the  half-brother  of  Wil- 
Ham  Marshall,  the  father  of  Robert  Marshall  the  tes- 
tator. The  Master,  however,  reported  that  the  Plaintiffi 
were  next  of  kin.  The  other  claimants  took  exceptions 
to  his  report;  upon  the  argument  of  which,  an  issue  was 
directed,  to  ascertain  the  next  of  kin  and  heir  at  law.  (b) 
Tiie  parties  coming  in  under  the  inquiry  were  found  to 
be  the  next  of  kin.     A  motion  was  made  for  a  new 

trial; 

(a)  Sec  Pringle  v.  CrookeSy  7  Bcavan,  257. 

(b)  See  5  Beavan^  218. 
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trial;  the  facts  were  involved  in  great  doubt;  but  the        1845. 
application  &iled,  and  the  right  found  by  the  jury  was 
ultimately  established,  (a) 


Johnston 

V, 

Todd. 


There  were  two  points  now  raised :  first,  as  to  the 
costs,  as  between  the  real  and  personal  estate;  and, 
secondly,  whether  the  parties  to  the  suit  who  had  been 
assumed  to  be  next  of  kin,  but  whose  title  had  been 
displaced  by  the  verdict,  were  entitled  to  their  costs. 

On  the  first  point,  it  was  insisted,  that  the  testator 
having  made  his  real  and  personal  estate  a  common 
fund,  the  costs  were  payable  rateably,  Roberts  v.  Wal" 
ier  (b) ;  and,  on  the  second,  that  the  persons  claiming 
as  next  of  kin,  who  were  parties  to  the  suit,  ought  to  have 
their  costs,  as  the  case  was  one  of  extreme  difficulty, 
and  as  they  had  been  the  means  of  enabling  the  Court 
to  administer  the  fund,  (c) 

Mr.  Kindersierfi  Mr.  Sfevens^  Mr.  Turner^  Mr.  Tinney^ 
Mr.  Purois,  Mr.  MotitagUj  Mr.  J.  Anderson^  and  Mr. 
Parnfy  for  different  parties. 

The  Master  of  (he  Rolls. 

This  case  comes  on  under  very  peculiar  circum- 
stances. The  testator  made  his  will,  and  thereby  made 
a  common  fund  of  his  real  and  personal  estate. 

The  circumstances  were  such,  that  the  estate  could  not 
be  administered  without  an  inquiry  and  investigation  as  to 
who  was  the  heir  at  law  and  who  were  the  next  of  kin  of 
the  testator ;  and  from  the  great  lapse  of  time  which  liad 

taken 

(a)  See  5  Beawm,  597.  5  Beavan^  77.,  and  Wedgwood 

\b)  1  Hmt.  jf  Myl,  p.  767.  v.  Adamt^  ante,  p.  103. 

(c)  See  Tkot/uuon  v.  Moses, 

Kk  4 


Johnston 

V, 


492  CASES  IN  CHANCERY. 

1845*  taken  place  between  the  time  of  his  leaving  this  country 
and  his  death,  these  matters  were  subject  to  very  great 
doubt  and  diflBculty.     An  inquiry  having  been  directed 

Todd.  j^  ^g  gyj^^  j^  ^hich  the  Plaintiff  and  some  of  the  De- 
fendants were  represented  to  the  Court  as  being  the 
next  of  kin,  the  Master  received  the  claim  of  several 
other  persons  not  parties  to  the  cause,  but  under  the 
circumstances,  he  found  that  the  parties  stated  on  the 
record  were  the  next  of  kin,  and  that  the  persons 
claiming  under  Pela-  Mars/ially  and  who  were  not  parties, 
had  failed  in  making  out  their  claim.  Upon  exceptions 
to  that  report,  it  did  not  appear  to  me  to  be  satisfac« 
torily  made  out  one  way  or  the  other ;  and  as  I  could 
not  come  to  a  satisfactory  conclusion,  whether  the 
Master  was  right  or  wrong,  I  directed  two  issues  to  be 
tried  at  law,  one  as  to  the  real  estate  and  the  other  as 
to  the  personal  estate.  The  issue  as  to  the  personal 
estate  went  to  trial.  In  the  investigation,  some  misun- 
derstanding took  place  as  to  the  effect  of  the  order,  and 
it  became  necessary  to  direct  a  new  trial  with  special 
directions. 

The  finding  was  in  favour  of  the  persons  claiming 
through  Peter  Marshall ;  but  under  circumstances  so 
complicated,  that,  when  the  matter  again  came  before  me, 
it  was  very  difficult  to  come  to  a  satisfactory  conclusion. 
In  the  result,  however,  and  owing  to  the  great  length  of 
time  which  had  elapsed,  I  was  of  opinion  that  there  was 
no  hope  of  coming  to  a  more  satisfactory  conclusion, 
and  that  this  Court  ought  to  abide  by  the  conclusion 
arrived  at  by  the  jury,  under  the  direction  of  the  Judge. 

Having  regard  to  the  nature  of  the  will  and  to  tlie 
circumstances,  I  think,  on  the  first  point,  that  the  costs 
ought  to  be  borne  by  the  real  and  personal  estate,  rate- 
ably  in  proportion  to  their  amount. 

The 


Todd. 
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The  next  question  is,  whether   the  costs  of  this  inves-        1845. 

tification  ou^fht  not  to  be  considered  as   costs    in  the     ^^^^^'"^'^ 

.       .  r       1         1    •  •  Johnston 

cause*     The  inquiry  was  necessary  for  the  administra*  v. 

tion  of  the  estate,  and  the  only  scruple  I  have  had  is 

this,  whether  those  paities  who  were  originally  brought 

here  and  before  the  Master  as  next  of  kin,  but  whose 

claims  were  displaced,  shall  receive  any  costs*     I  think 

that  they  ought,  and  for  this  reason,  because,  as  between 

them  and  those  claiming  through  Peter  Marshall^  it  was 

so  doubtful  who  was  right,  and  so  impossible  to  decide 

the  matter  without  careful  investigation,  that  if  they  had 

not  brought  forward  their  claims,  there  could  have  been 

no  adjudication.     I  think  I  am  not  wrong  in  saying  that 

they  ought  to  have  their  costs. 

I  think,  also,  that  the  costs  of  the  last  motion  should 
be  included. 


an 

r 

e- 


POTTS  V.  DUTTON.  june  26. 

/CERTAIN  property  in  Yorkshire  was  vested  in  the  A  solicitor 
^  Defendant  Button,  in  trust  for  sale.  Tindcde,  with-  tSSf  ai 
out  entering  into  a  binding  contract,  was  willing  to  give  estate  knew 
600/.  for  the  property  ;  and  Scholefieldy  as  the  solicitor   deeds  were  in 

and  on  behalf  of  Button,  entered  into  a  verbal  contract  ^\^  possession 

of  an  adverse 
with  him  for  the  sale  thereof  for  650/.,  all  the  expenses  party;  he 

to  be  paid  by  the  vendors.  hoyi^vev  pro- 

*  ^  ceeded  to  pre- 

pare and  ob- 

Somehow  or  other,  the  wife  oi  Button  obtained  the  tained  the 
^^,  execution  of 

title-deeds  of  the  estate  from  the  bankers,  and  handed  the  convey- 

4U^»«    ance  and  me- 
^^^^   morial.    The 
sale  wentoff»  m  consequence  of  the  absence  of  the  title-deeds.     He  wcis  disallowed 
the  costs  of  the  proceeding,  and  the  deed  being  a  cloud  on  the  title,  he  was  also 
ordered  to  deliver  it  without  being  paid  the  costs  thereof. 


494  CASES  IN  CHANCERY. 

them  over  to  Gaunt^  the  former  solicitor  of  DuUon^  who 
claimed  a  lien  thereon  for  300/. 


DUTTON. 


Scholefield  knowing  this,  nevertheless  proceeded  with 
the  sale;  he  satisfied  the  purchaser  with  the  title»  he 
prepared  and  obtained  the  approval  by  Tindal^s  solicitor 
of  the  conveyance,  and  he  engrossed  and  procured  it  to 
be  executed  by  Dtitton.  He  also  prepared  a  memorial 
for  r^istration  in  Yorkshire. 

The  claims  of  Gaunt  and  his  possession  of  the  title- 
deeds  presented  such  an  obstacle  to  the  completion  of 
the  sale,  that  it  went  ofl^  and  on  a  re-sale  the  property 
only  produced  400/. 

The  cestui  que  trusts  of  Dutton  obtained  an  order  for 
the  taxation  oi  ScholeJielcPs  bill. 

The  Taxing-Master  disallowed  the  sum  of  18/.  105., 
the  expenses  of  preparing  and  obtaining  the  execution 
of  the  conveyance,  and  of  preparing  the  memorial. 

Two  petitions  were  presented,  one  by  the  cestui  que 
trusts  for  the  confirmation  of  the  Master's  report  and 
for  a  delivery  up  of  the  conveyance  &c.,  and  the  other 
by  Scholefield^  for  a  revision  of  the  taxation^  with  a  view 
of  obtaining  the  allowance  of  the  18/.  105. 

Mr.  Turner  for  Scholefield, 

Mr.  Kitidersley  and  Mr.  Montagu  for  the  cestui  que 
trusts. 

The  Master  of  the  Rolls. 

In  this  case,  Mr.  ScJwleJield^  by  his  petition,  desires 
to  have  paid  to  him  a  sum  of  18/.  IO5.,  which  was  partly 

expended 
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expended  and  partly  earned  by  him  in  preparbg  certain 
deeds.  On  the  other  hand,  the  cestui  que  trusts^  by 
their  petition,  desire  to  have  the  Master's  report  con- 
firmed, and  to  have  payment  of  the  costs  of  the  former 
petition,  which  were  reserved,  and  they  also  ask  for  the 
delivery  up  of  a  certain  deed  executed  by  DuUohj  but 
which  has  become  of  no  manner  of  use  to  the  persons 
entitled  to  the  estate. 

As  to  the  first,  it  is  a  matter  of  hard  practice. 
ScholefieU,  the  solicitor  of  Dutlorij  investigated  and 
made  out  the  title;  but  he  must  have  known,  that 
the  title  could  not  be  made  effectual  to  the  pur- 
chaser without  handing  over  these  deeds.  In  the 
honest  expectation  of  getting  them,  he  went  on  prepar- 
ing the  draft  conveyance,  and  the  solicitor  of  the  pur- 
chaser approved  of  it,  so  that  nothing  was  wanted  but 
the  execution  of  the  conveyance  and  delivery  over  of  the 
deeds.  Scholejkld  presumed  that  by  some  influence 
over  Gauntj  he  would  be  able  to  obtain  the  deeds,  for 
the  purpose  of  delivering  them  over  to  the  purchaser ; 
but  he  was  disappointed. 

The  question  is  simply  this,  whether,  having  made 
out  the  title  and  prepared  a  draft  conveyance  to  the 
satisfaction  of  the  purchaser,  but  knowing  that  he  had 
not  the  title-deeds,  he  was,  in  strict  duty,  right,  in  pro- 
ceeding to  further  expenses  in  getting  the  conveyance 
engrossed  and  stamped,  or  in  preparing  the  memorial 
for  regbtration,  or  whether  he  should  not  rather  have 
stayed  his  hand  until  he  had  obtained  the  title-deeds. 

There  is  no  reason  to  suppose,  that  he  acted  from  any 
other  than  a  zealous  intention  of  having  every  thing 
ready  for  the  completion  of  the  purchase ;  but,  having 
incurred  these  expenses,  without  being  sure  of  carrying 
the  contract  into  efiect,  who  is  to  bear  them  ? 

The 
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The  Taxing-Master  has  considered  that  he  went 
further  than  his  duty  to  his  client  required ;  and  seeing 
that  the  expense  has  turned  out  wholly  useless,  and 
considering  that  it  was  not  a  prudent  step  to  take  until 
he  knew  whether  he  should  be  able  to  obtain  the  title- 
deedsy  the  Master  has  refused  to  allow  those  costs. 

I  cannot  say  that  he  was  wrong:  and  such  being 
the  case,  I  must  dismiss  the  petition  which  prays  the 
allowance. 

I  think  this  rather  hard  practice,  for  he  acted  honestly 
and  with  a  view  to  save  time. 


On  the  other  petition, 

The  Master  of  the  Rolls,  having  disposed  of  the 
question  of  costs,  said:  —  As  to  the  delivery  of  the 
deeds,  Duitorif  the  trustee,  has  executed  it,  and  it  has 
never  been  delivered  over,  so  that  it  remains  in  the 
hands  of  Scholcficld^  the  solicitor  of  Duttoii.  While 
it  remains  there,  it  must  be  some  cloud  upon  the  title, 
and  the  question  is,  whether  it  ought  to  remain  in  the 
hands  either  oi  Dution  or  Scholefield.  It  is  said  that 
it  may  be  cancelled. 

Mi\  Kinderslej/.  1  am  afraid  that  cancelling  will  not  do. 

The  Master  of  the  Rolls.  I  think  it  would  not. 
Is  Scholcjicld^  who  did  this  act  from  over-zeal,  but  has 
incurred  an  expense  in  it  which  turns  out  unnecessary, 
to  say,  "  I  will  not  do  away  with  the  impediment  I 
have  created  and  give  up  the  deed,  unless  you  pay  me 
all  the  costs  necessarily  incurred  about  it."  I  think  not; 
and  I  must  order  the  deed  to  be  delivered  up  (a),  on 
payment  of  what  is  found  due  to  Scholefield. 

{a)  No  question  as  to  the  jurisdiction  was  argued. 
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PARKER  V.  DUNN.  July  «4. 

THIS  was  a  suit  for  administering  the  estate  of  Generally,  the 
Mrs.  Anne  Reid.     By  an  order  made  on  the  19th  ^ceiver  in  a 

^  cause  ought 

November  1844,  it  was  ordered,  that  the  receiver  should  not  to  make 

be  at  liberty,  in  the  name  of  the  Defendant,  Richard  tlon^o^the" 

Parker^  as   the  administrator  of  Alexander  Reid,  de-  Court:  if  he 
,         .      .  .    .      1  .    ^  .1  finds  himself 

ceased,  to  mstitute  a  suit  m  this  Court  agamst  the  re-  in  circum- 

presentatives  of  Edmund  Waters,  for  the  recovery  of  the  ^^^^  of  dif- 
principal  and  interest  due  on  a  certain  bond  and  security,  should  apply 
the  said  Richard  Parker  being  first  indemnified  therein.    ^^  JakeThe"^ 

necessary  ap- 

The  debt  to  be  recovered  belonged  primarily  to  the  ^^  |,ig  default 

estate  of  the  said  Alexander  Reid,  the  husband  of  Anne  ^^e  receiver   • 
-,.,,  11.1  .1  .  »    roay  then  pro- 

Reid;  but  she  havmg  been  appointed  executrix,  and  perly  apply  to 

residuary  legatee  of  her  husband,  it  became  part  of  her  ^^®  Court. 
estate. 


The  receiver,  not  having  instituted  any  suit  pursuant 
to  the  above  order,  although  the  indemnity  to  Richard 
Parker  had,  at  his  instance,  been  settled  by  the  Master, 
presented  a  petition  to  the  Court,  stating,  that  under 
the  circumstances  of  the  case,  a  suit  would  be  attended 
with  great  risk  and  expense,  and  that  in  the  event  of  the 
claim  not  being  established,  the  estate  of  the  testatrix, 
Anne  Reid,  would  not  be  sufiicient  to  pay  the  costs  of 
such  suit,  after  satisfying  the  costs  of  the  principal 
cause,  and  that  the  petitioner  would  incur  a  personal 
liability,  which  in  his  character  of  receiver  he  declined 
to  do.  He  therefore  prayed  a  reference  to  the  Master, 
to  inquire  whether  it  would  be  proper  that  the  said 
bond  debt    and  security  should    be    sold  by  public 

auction ; 
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auction ;  and  if  the  Master  should  be  of  that  opinion^ 
then  that  the  same  might  be  sold  accordingly. 

The  Plaintiffs,  who  were  infants,  and  the  receiver 
appeared  by  the  same  solicitor. 

Mr.  KindersHeyj  for  the  petitioner. 

Mr.  George  Turner  and  Mr.  Boyle,  for  the  Defendants 
Dunn  and  Parser. 


Mr.  J.  H.  Palmer,  for  other  Defendants. 

Upon  the  petition  coming  on  to  be  heard,  it  was  ob- 
jected that  the  receiver  was  not  the  proper  party  to  pre- 
sent such  a  petition,  which  should  have  been  presented 
by  the  Plaintiffs  by  their  next  friend ;  but  that,  if  be 
were  entitled  to  do  so^  only  one  set  of  costs  should  be 
allowed.     Ireland  v.  Eade.  {a) 

The  Master  of  the  Rolls  said,  that  according  to 
the  practice  of  this  branch  of  the  Court  in  the  time  of 
Sir  John  Leach^  a  receiver  was  never  allowed  to  originate 
any  proceedings ;  but  that  rule  had  not  since  been 
always  acted  upon. 

That  he  did  not  approve  of  a  petition  being  presented 
by  a  receiver ;  for,  besides  other  objections,  it  became 
necessary  to  serve  an  extra  party. 

That  his  opinion  on  this  matter  ought  not  to  be  mis- 
understood, and  that  he  thought  that  when  a  receiver 
found  himself  in  circumstances  of  difficulty,  he  ought, 
in  the  first  instance,  to  apply  to  the  Plaintiff  to  relieve 

him 

(a)  7  BeavaUy  55. 
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him  therefrom;  but  that  on  the  PlaintiflPs  neglecting 
to  apply,  the  receiver  was  then  justified  in  making  the 
necessary  application  to  the  Court  himself. 

That  the  question  on  the  present  petition  was,  what 
under  the  circumstances,  was  best  to  be  done ;  apd  that 
a  reference  must  be  made  to  the  Master  on  the  subject, 
which  must  be  prosecuted  by  the  next  friend  of  the 
Plaintifib,  and  the  costs  must  be  reserved. 


Parker 


V. 

Dunn. 


Ex  parte  MOBBS. 
In  re  RICHARDSON. 


Ju/5^2l.S8. 


npHIS  was  a  motion  by  a  solicitor  to  discharge  an 
ex  parte  order  for  the  delivery  and  taxation  of  his 
bill  of  costs.  A  cross-motion  was  simultaneously  made 
by  Mobbsy  for  a  four  day  order  for  the  delivery  of  the 
bill.  The  circumstances  of  the  case  out  of  which  these 
proceedings  arose  were  as  follows :  — 

In  the  month  of  September  1844,  Mobbs  consulted 
with  Richardson^  a  solicitor,  on  the  subject  of  certain 
real  and  personal  property  which  he  claimed  to  be  en- 
titled to  under  the  will  of  his  father. 

Being  in  indigent  circumstances,  and  unable  to  in- 
stitute legal  proceedings  for  the  recovery  of  his  alleged 
rights,  he  was  advised  by  Richardson  to  put  his  affairs 
into  the  hands  of  trustees,  who  would  take  upon  them- 
selves the  responsibility  of  his  case,  and  assist  him  in 
raising  the  requisite  funds.  In  accordance  with  this 
suggestion,    Thomas   Smith,    William   Smith,    Thomas 

Cauoanf 


A.  B;  who 
claimed  some 
property,  con- 
veyed it  to 
trustees,  upon 
trusts  for 
carrying  on 
the  litigatioQ 
and  pay- 
ment of  the 
costs,  Sec. 
The  trustees 
employed  a 
solicitor,  and 
they  raised  a 
sum  of  money, 
upon  A.  j9.'s 
notes  drawn 
for  the  pur- 


pose, 


rhich 


they  placed  in 
the  solicitor's 
hands.    A.  B» 
alone  obtained 
an  ex  parte 
order  for  tax- 
ation ;  it  was 
dischai^ed  for 
irregularity. 
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MOBBS. 
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Cowarif  and  William  Hamor  were  applied  to  and  re- 
quested to  accept  the  trusteeship^  which  they  consented 
to  do.     Various  meetings,  at  which  all  parties  attended, 
took  place  at  the  office  of  liichardsouy  for  the  purpose  of 
deliberating  upon  the  steps  proper  to  be  taken  for  the 
establishment  of  Moils'  title  to  the  property  in  question, 
and  after  several  discussions,  it  was  finally  arranged, 
that  the  trustees  should  authorize  measures  for  prov- 
ing his  father's  will,  and  afterwards  for  bringing  any 
suit  or  action  which  might  be  necessary  to  obtain  pos- 
session of  the  estate.     It  was  also  agreed,  and  this  part 
of  the  general  arrangement  was  embodied   in  a  deed 
which  was  executed   by   all  parlies,  that  in  case  the 
property  should  be  recovered,  the  trustees  should  un- 
dertake the  management  thereof,  and  by  selling,  mort- 
gaging, and  leasing  the  same,  raise  money  sufficient  to 
pay  off  all  incumbrances  (if  any),  and   to   reimburse 
themselves  the  costs,  charges,  and  expenses  they  should 
incur  in  the  performance  of  their  trust ;  and  after  pay- 
ment of  these,  should  convey  the  estate  to  Mobhs  for 
his  own  use. 


In  all  these  transactions,  the  trustees  took  the  prin- 
cipal part,  and  were  considered  by  lUchardson  to  be  his 
real  clients. 


At  an  early  stage  of  matters,  in  order  to  provide 
necessary  funds  for  the  prosecution  of  the  business,  it 
was  agreed  that  Mobhs  should  sign  and  indorse  promis- 
sory notes,  upon  which  the  trustees  were  to  raise 
money.  Mobhs  accordingly  drew  several  notes  payable 
to  his  own  order,  which  were  negotiated  by  the  trus- 
tees, and  a  sum  of  484/.  155.  was,  in  this  manner,  pro- 
cured and  deposited  in  the  hands  of  lUchardson  as 
agent  for  the  parties.  Thomas  Smith,  the  trustee  who 
raised  the  monev,  stated  to  the  several  indorsees  who 

lent 
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lent  it  upon  the  above  security,  that  the  money  was  to        1845. 
be  applied   for   the   specific   purpose   of  taking   pro-     "^^P^^^"^"^ 
ceedings  for  the  recovery  of  Mobbs*  rights ;  and   the        Mobbs. 
understanding  between  Smith  and  such  persons  was, 
that  Mobbs  was  not  to  be  liable  upon  the  notes,  unless 
he  became  possessor  of  the  property. 

Under  the  directions  of  the  trustees,  Richardson  took 
measures  for  proving  the  father's  will,  and  was  pro- 
ceeding, though  someiyhat  dilatorily,  in  the  general 
business  of  the  case,  when  Mobbs,  under  the  persuasion 
that  his  interests  were  not  properly  attended  to,  em- 
ployed Sander^  his  present  solicitor,  and  on  the  16th 
of  June  wrote  a  letter  to  Richardson^  requesting  the  de* 
livery  of  his  bill  of  costs,  and  the  transfer  of  the  papers 
in  his  hands  to  Samler. 

Richardson  mentioned  this  letter  to  the  trustees,  and 
Cowan  and  Hamor  enjoined  him  not  to  part  with  the 
papers  to  Mobbs  or  any  other  person. 

Mobbsj  on  the  28th  of  Jttne^  obtained  an  ex  parte 
order  for  the  delivery  and  taxation  of  Richardson*s  bill 
of  costs,  and  for  the  delivery  up  of  the  deeds  and 
papers. 

A  motion  was  now  made  on  the  part  of  Richardson 
to  discharge  that  order,  and  a  counter-motion  was  made 
on  behalf  of  Mobbs  for  the  four  day  order  to  enforce  it. 

Mr.  Kindersley  and  Mr.  Moore  appeared  in  support  of 
the  first  motion,  and  argued  that  Mobbshtiii  no  authority, 
without  the  concurrence  of  the  trustees,  to  apply  for  the 
order ;  and  that  having  been  obtained  in  their  absence, 
it  was  clearly  irregular.  That,  under  the  special  cir- 
cumstances 

Vol.  VIII.  L  I 
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1845.        cumstances  of  the  case,  an  order  for  taxatioD  could  only 
be  obtained  upon  a  special  application. 


Ex  parte 

MOBBS. 


Mr.  Shapter,  contra. 

The  motion  was  ordered  to  stand  over  till  the  con*^ 
sent  of  the  trustees  could  be  obtained  to  the  taxation. 

Mr.  Moore  appeared  for  one  of  the  trustees ;  but  tlie 
others  declined  to  concur  in  the  proceeding. 

The  Master  of  the  Rolls* 

I  must  discharge  this  order.  If  a  solicitor's  bill  is  to 
be  taxed,  it  should  be  done  in  such  a  manner  as  to  be 
conclusive.  Here  it  cannot  be  done  in  the  absence  of 
the  trustees ;  and  they  refuse  to  appear  and  adopt  the 
proceeding.  The  misfortune  is  that  Mobbs  cannot  have 
this  bill  simply  taxed,  because  payment  is  to  be  made 
but  of  the  trust  fund,  over  which,  under  the  statute,  I 
have  no  jurisdiction. 

If  payment  is  to  be  made  out  of  the  party's  own 
money,  the  taxation  may  be  had ;  but  if  it  is  to  be  paid 
out  of  this  particular  fund,  I  have  no  jurisdiction. 

The  order  must  be  dischars^ed  with  costs. 
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DAVENPORT  v.  STAFFORD.  f**- =*• 

April  17. 

FRISBY  V.  STAFFORD.  '^ZJ'iii^hl]' 

DAVENPORT  v.  MANNERS. 

inr^HE  facts  of  this  case  are  fully  detailed  in  the  judg-  Observations 
ment  of  the  Court«     It  is  only  necessary  to  prefix  ancTformT of 
the  following  short  statement:  —  Edward  and  Roger  drawing  up 

, -.  and  passing 

Manners  decrees  in  the 
Registrar's  Office. 
Bjr  consent,  the  Registrar,  in  drawing  up  a  decree,  sometimes  permits  such  al- 
terations to  be  made  in  it,  as  he  believes  the  Court  would  sanction,  and  which  are 
binding  on  the  parties. 

Strict  regularity  requires  that  every  word  of  a  decree  should  be  pronounced  or 
dictated  by  the  Court,  and  that,  without  a  subsequent  order  of  the  Court  or  at  least 
without  personal  communication  with  the  Judge,  no  alteration  should  be  made. 
This  became  at  firvt  inconvenient,  and  at  length  impracticable,  and  now  the  Re* 
gistrars,  upon  consent,  allow  alterations,  as  the  admission  of  assets  and  striking  out 
tiie  direction  to  take  accounts,  which  would  have  been  necessary  if  assets  had  not 
been  admitted*  The  admission  is  usually  stated  to  have  been  made  by  the  party's 
counsef. 

As  to  the  mode  of  proceeding  to  be  relieved  from  an  admission  in  a  decree  frau^ 
dulently  inserted,  or  consented  to  by  mistake. 

If  a  party  has  been  induced,  by  fraud,  to  consent,  or  has,  by  mistake,  consented 
to  a  decree,  the  Court  has  the  power  to  relieve  him,  and  will  do  so,  upon  being 
satisfied  that  fraud  or  mistake  existed,  that  the  conduct  of  the  party  himself  had  not 
deprived  him  of  the  title  to  relief,  and  that  the  relief  can  be  given,  with  due  regard 
to  the  just  interests  of  others. 

It  is  doubtful  whether  the  form  of  proceedings  in  such  cases  is  strictly  settled,  or 
whether  the  same  form  is  exclusively  applicable  to  all  cases.  If  the  application  for  re- 
lief is  made  immediately  and  before  any  proceeding  of  any  kind  has  been  had,  and  if  the 
evidence  be  clear,  a  renearing,  which  places  everybody  in  the  same  position  as  when 
the  consent  was  given  or  supposed  to  be  ^ven,  would  probably  be  sufficient.  If  the 
application  be  after  the  lapse  of  years,  after  a  devolution  of  title  and  alter  various 
proceedings  have  been  had,  the  parties  may  have  done  or  omitted  to  do  so  many  acts 
materially  afiecting  their  rights,  as  to  make  it,  in  the  highest  dcigree,  unjust,  to  place 
them  in  tne  same  position  as  they  were  in  at  the  time  when  the  consent  was  given  or 
supposed  to  be  given.  In  such  a  case,  a  rehearing  could  scarcely  be  thought  of  itself 
sufficient.  Asain,  there  may  be  differences  in  this  respect  between  cases  of  fraud  and 
cases  of  mistake.  In  cases  of  fraud  the  party  aggrieved  may  file  an  original  bill  for 
relief,  and  it  may  well  be  thought  that  he  ought  always  to  do  so. 

A  decree  made  in  1830,  contained  an  admission  of  assets:  a  petition  of  rehearing 
and  a  special  petition  to  be  relieved  from  the  admission  were  presented,  which  the 
Court  conceived  to  be  grounded  on  a  fraud  committed.  Held,  in  1845,  that  whether 
fraud  or  mistake  had  been  committed,  yet,  considering  the  circumstances  of  the  case, 

the  length  of  time  that  had  elapsed,  the  transactions  that  had  taken  place,  the  ab- 
sence 

LI  2 
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1845.  Manners  had  been  made  parties  to  the  suit,  as  rcpre- 

,^^*^^^"^^  sentatives  of  Ann  Stafford,  an  accountini^  party ;  and 

Davenport  oj       ^                           o   r      j 

V.  by  the  decree  as  drawn  up,  dated  in  June  1830,  it  was 

Stafford,  ordered,  that  the  liability  of  Ann  Stafford  should  be  an- 

senceofdo-  swered  by  Edward  and  Roger  Manna^Sy  ihey^  by  their 

thehn^erfe^-  ^^^^^^y  admitting  assets/or  that  purpose. 

tion  of  the 

ticecoulci'not  Proceedings  were  taken  in  the  Master*s  office,  and 

be  done  upon  the  effect  of  this  admission  having  been  brought  to  the 

amererehear-  .     .                .          ,.    i              .                 •  •          r             i 

ingofthe  particular  attention  of  the  parties,  a  petition  or  appeal 

cause  as  it  ^^^s,  in  Jufie  1840,  presented  by  Edward  and  Eager 

stood  in  1830.  '                             y  i-                    J                                  o 

Observations  Manners^  on  the  ground  that  the  decree  was  erroneous 

as  to  the  al-  j     containinff  this  admission  of  assets,  such  admission 

lowance  to  so-  ^                                                 ' 

licitors  in  tax-  having  never,  in  reality,  been  made.     After  some  delay 

for  business  ^"  order  to  set  down  the  cause  for  rehearing  was  ob- 

not  necessary  tained. 

or  required  for 

the  interests 

of  their  clients,  The    Defendants,   the   Charles^orths    and    Calverts^ 

pensation^for'  "^^^ed   to   discharge   the   order.      The  motion    being 

services  for  mentioned,    it   was  alleged,    that   a   simple    rehearing 

are  inadc-  would  be  insufficient  to  relieve  the  parties  from  the  ad- 

qiiately  re-  mission,  if  made,  and  that  on  such  rehearinij,  the  ques- 

munernted.  •           i      i                        .     .                                        o             i 

Distinction  tion  whether  the  admission  had  or  not  been  made  could 

between  this  j,^^  ^^  determined, 
and  nctitious 
charges  for 

siness  as  done  "^^^  Master  of  the  RoLLs  said  :  I  Cannot,  on  a  mere 

which,  in  fact,  rehearing,  relieve  a  party  from  the  admission  contained 

ne^ected.  i^  ^^^  decree.     A  rehearing  of  the  whole  decree  would 

leave  every  thing  open.  This  would  not  be  right  if  an 
admission  has  been  made.  My  impression  is,  that  I 
am  bound  to  consider  this  admission  part  of  the  decree, 
and  that,  on  a  mere  rehearing,  you  cannot  shew  that  it 
ought  not  to  be  there. 

The  case  stood  over. 


Edward 
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Edxvard  and  Roger  Manners  then  presented  a  petition^ 
specifically  praying,  that  upon  the  rehearing,  they  might 
be  relieved  from  the  "alleged  admission  of  assets,"  and 
that  the  cause  might  be  reheard  as  if  no  such  admission 
had  been  inserted  in  the  decree. 


505 

1845. 
Datbnport 

V, 

Stafford. 


The  petition  and  motion  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Koe  for  Edward  and  Roger 
MannerSj  in  support  of  the  petition  and  in  opposition 
to  the  motion  to  discharge  the  order  for  rehearing, 
argued,  that  it  appeared  from  the  answer  of  the  peti- 
tioners that  they  denied  assets :  —  that  none  of  the 
briefs  of  counsel  contained  any  indorsement  of  an  ad- 
mission of  assets,  that  none  was  contained  in  the  Re- 
gistrar's note-book,  and  that  therefore  it  was  impossible 
that  any  such  admission  could  have  been  made.  That 
it  had  been  introduced  in  the  absence  of  the  parties  in- 
terested, who  had  not  been  served  with  notice  of  draw- 
ing up  the  decree :  and  that  if  no  such  admission  had 
been  made,  this  was  the  proper  mode  of  obtaining  relief. 

Mr.  Teed  and  Mr,  Freeling  for  Charlesntorth  and  wife ; 
and 

Mr.  Rotipell  and  Mr.  Btisk^  for  the  Defendant  Eliza- 
beth Manners f  the  representative  of  Furzon  Manners^  in 
support  of  the  motion  and  in  opposition  to  the  petition. 


The  admission  must  have  been  made,  or  otherwise  it 
would  never  have  been  introduced  into  the  decree  bv  the 
Registrar,  and  the  bills  of  costs  shew  that  these  parties 
attended  the  Registrar  by  their  solicitors.  After  the  par- 
ties have  delayed  so  long  and  acquiesced  in  the  decree,  and 
after  such  alterations  have  taken  place  in  the  circumstances 
and  parties,  they  cannot  be  relieved  from  the  admission. 

LI  3  It 
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1845. 


Davenport 

V. 

Stafford. 


Jt  is  admitted  that,  in  1834,  their  solicitor,  Mr.  Garey^ 
had  notice  of  what  the  decree  contained ;  but  it  is  clear 
from  his  affidavit  made  in  1833,  that  he  then  knew  it* 
If  the  parties  proceeded  on  the  notion  that  the  decree 
contained  no  such  admission,  why  did  not  the  Peti- 
tioners' solicitors  who  were  prosecuting  the  decree,  pro- 
ceed  to  take  an  account  of  Ann  Stqffbrd^s  estate  ? 


This  is  an  improper  mode  of  obtaining  relief.  A 
solemn  admission  contained  in  a  decree  cannot  be  got 
rid  of  upon  an  interlocutory  application  supported  by 
affidavit. 

Mr.  Turner  and  Mr.  Raishaw  for  Walter  Manners. 

Mr.  Tillotson  for  Mr.  and  Mrs.  Wagslqff  Bryan  and 
Otho  Manners. 

Mr.  Kinderdej/f  in  reply. 

The  principal  part  of  the  following  authorities  were 
c'ted. 


Graj/  V.  Grai/y  (a),  Peachy  v.  Vintner  (i),  Wyndham 
V.  Wyndham  (c),  Wchh  v.  Webb  (d)^  Latuch  v.  Pa- 
sheranie  (f),  Downing  v.  Cage  (g),  Richmond  v.  Tay- 
lour  (//),  Floyd  v.  Ma?isell  (/),  Northcote  v.  Northcote  (^), 
Allanson  v.  DoulhcJi  (/),  Despard  v.  Ormsby  {m\  Buck  v. 
Fa-vocctt  {;;),  Buttcrjield  v.   Biitterfield  (o),  Harrison  v. 

Rumsey^ 


{a)  2  RoUc's  Rep.  63.,  5  Vin, 
304. 

(b)  1  Rep.  in  Chanc.   252. 

(c)  3  Rep.  in  Chanc.  22. 

(flf)  5  Swanst.  658.,  2  Freem. 
127. 

(r)  1  5fl/X'.  86. 

(g)  1  -Ey.  C<i.  -<<Ar.  165. 


(h)   1  2>irA-.  38.,  1  P.  JVms,  734 , 
(i)   GilA.  Eq.  Rep.  185. 
(/t)    Colics,  P.  C.  287.,    7  rin. 
Abr.398.  and  8.  299. 
(/)   CoUes,  P.  C.  299. 
(»»)   CV/Z(?x,  P.  C.  459. 
(n)  5  P.  H^jw*.  342. 
(o)  1  r^*,  sen.  135. 
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Sumsey  (a\  Bradish  v.  Cree  (6),  Toder  v.  Sansam  {c)^ 
Bawker  v.  Hunter  (d\  Wall  v.  Bushby  {e)y  Anorymous  {g\ 
King  y,  Wightman  (A),  BlundeU  v.  Macartney  (i),  Vatxles 
y.  Youtig  (£),  JSa5^  //tdfia  Conipamf  y.  Boddam  (/), 
?Faorf  y.  Griffith  (m),  ilfoj^  y  5mtM  (n),  Nevinson  y. 
Stables  (0)9  Fumival  y.  JBcgf/^  ( j!>),  £r  par^^  Ander^ 
ton  {(]\  Deerkurst  y.  &•  Alban*s{r)t  Mousley  y*  Carr  (5), 
Bj/field  y.  Praois  (/),  JB(7y5  y«  Morgan  (u)f  Booth  v. 
Cresmcke {x)^  Lincoln  y.  Wright. (y),  Bedesdaie^  92., 
Zor^/  Mmkerry  y.  C%inn^(z),  5bu^A  &a  Compamf  v. 
WymondseU(aa)^  Haoenden  y.  Zord  Annesl€y{bb)j  WhaUey 
y.  Whalley  (cc).  Moss  y.  Baldock  (dd)^  Mussell  y.  Mor- 
gan (^e),  Bennett  v.  HamilL  (ggf) 


1845. 


Datbnpobt 
Stafford. 


Tii^  Master  ^M^  Rolls. 

I  will  consider  this  case.  I  haye  no  doubt  that  there 
was  no  consent  in  Court;  and  that  whatever  took  place 
on  the  subject  of  the  admission  passed  in  the  Registrar's 
oflBce.  Supposing  there  was  actually  no  such  admis- 
sion, the  first  question  is,  whether  there  has  not  been 
such  acquiescence  as  to  conclude  the  parties  and  bar 

them 


July  23. 


(a)  9  Fff.  sen.  488. 

\h)  Amb.  SS9. 

(c)  1  Bro.  P.  C.  468. 

(tf)  i  Dick.  611. 

(e)  1  Bro.  C.  C.  484. 

(g)  1  Vet.jun.  95. 
.   (h)  1  Anttr.  81. 

(i)  8  Ridgw.  P.  C.  557. 

(k)  9  Vet.  172. 

(0   13  ^«.  421. 

(ot)  1  Mer.  55.  720.,  19  Vet. 
9S0* 

(n)   1  Jflc.  4r  W.  665. 

(o)  4  Bwt,  SIC. 

(p)  4  /{f»«.  \^.  145. 


(y)  -Woni.  4-  Mc.  At.  1 77. 
(r)  2  -Rw*.  4*  3f.  702. 
(#)  5  Jlijs^/.  4-  if.  205.  291 . 
(/)  3  JM>/.  4-  CV.  437. 
(tt)  3  MyLSf  Cr.66\. 
(dr)  Cr.l^PhU.ze\. 
(y)  4  j9mo.  166. 
(«)  li.  4-  Goo.  (TVmp.  /Vtt«. 
^^)  182.,  and  7  C7.  4*  Fin.  1. 
(flfl)  5  P.  W.  143. 
(6A)  2  &A.  4-  Z*^.  607. 
(cc)  3  BU.  1. 
(</</)  1  PAt/.  118. 
{ee)  5  J?ro.  C.  C.  74. 
(gg)  2  iSfc*.  4-  !»€/:  566. 
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V, 

Stafford. 


Juljf  51. 


them  of  their  right ;  and  the  second  question  is,  whe- 
ther this  is  the  proper  mode  of  obtaining  relief.  That 
point  was  argued  on  a  former  occasion* 


The  Master  qfifie  Rolls. 

In  the  year  18 15,  a  bill  was  filed  by  Mr.  and  Mrs. 
Frisby  against  Ann  Stafford  and  others,  praying  for  an 
administration  of  the  estate  of  Edioard  Manners^  and 
for  the  usual  accounts  of  his  estate  possessed  by  Ann 
Stafford  his  executrix.  After  the  death  of  Frisbj/f  and 
the  marriage  of  his  widow  with  Mr.  Davenport^  a  bill  of 
revivor  was  filed,  and  Mrs.  Stafford  having  died  in  Sej)" 
tember  1827,  a  bill  of  revivor  and  supplement  was  filed 
a«j;ainst  Edward  Manners  and  Roga'  Manners^  two  of 
the  executors  by  whom  her  will  had  been  proved,  and 
other  parties ;  and  this  bill,  having  charged,  that  Ed" 
xcard  and  Roger  Manners  had  possessed  assets  of  Ann 
Stafford^  sufficient  to  answer  what  should  be  found  due 
from  her,  in  respect  of  the  matters  charged,  and  prayed 
against  her  by  the  original  bill,  prayed,  that  Edivard 
and  Roger  Manners  might  either  admit  assets  of  Ann 
Stafford^  sufficient  to  answer  what  should  be  found  due 
from  her,  or  that  an  account  might  be  taken  of  her  per- 
sonal estate  possessed  by  her  executors,  in  the  usual 
way. 

The  cause  was  heard  on  the  23d  of  June  1830,  and 
by  the  decree,  as  drawn  up,  passed  and  entered,  and  as 
carried  into  the  Master's  office,  it  was  ordered,  that  it 
should  be  referred  to  tlie  Master  to  take  an  account  of 
the  personal  estate  of  the  testator  Edward  Mamiers^ 
come  to  the  hands  of  Ann  Stafford  in  her  lifetime,  or  to 
the  hands  of  Edward  and  Roger  Manners^  her  exe- 
cutors,   since  her  death,   and  that  what  should  have 

come 
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come  to  the  hands  of  the  said  Ann  Stafford  should  be        1845. 
answered  by  Edward  and  Roger  Manners^  they  by  their    -p^^"^^^^*^ 

MJAW  BN  PO  RT 

counsel  admitting  assets  for  that  pttrpose.  v. 

Stafford. 

After  the  date  of  the  decree,  Edward  and  Roger  Man* 
ners  purchased  the  interest  of  Mr.  and  Mrs.  Davenport, 
wlio  gave  to  them  a  power  of  attorney  to  prosecute  the 
suit  in  their  names. 

The  decree  was  carried  into  the  Master's  office,  and 
was  prosecuted,  in  the  name  of  the  PiaintifTs,  by  the 
solicitor  of  the  Defendants  Edward  and  Roger  Manners, 
till  the  conduct  of  the  cause  was  taken  out  of  their 
bands,  and,  on  the  22d  day  oi  February  18S3,  was  com- 
mitted  to  the  solicitor  of  the  Defendants  Charlesworth 
and  wife  and  Calvert  and  wife. 

In  the  month  of  May  1835,  an  abatement  took  place 
by  the  death  of  Fwzon  Manners,  and  although  three 
orders  to  revive  were  obtained,  one  in  December  1835, 
a  second  upon  an  amended  bill  in  February  1837,  and 
a  third  in  September  1842,  it  is  alleged  and  appears 
to  be  admitted,  that  they  were  all  irregular  or  defec- 
tive, and  that  the  cause  was  not  effectually  revived,  till 
a  fourth  order  for  that  purpose  was  made  on  the  8th  of 
May  1843. 

But  in  the  mean  time,  and  on  the  29th  of  Jane  1840, 
a  petition  to  rehear  the  cause  was  presented  by  Edward 
and  Roger  Manners,  on  the  ground  that  the  decree  was 
erroneous,  in  stating  that  the  petitioners  admitted  assets 
sufficient  to  pay  what  might  be  found  due  from  their 
testatrix  Ann  Stafford ;  and  after  a  long  delay,  occa- 
sioned it  is  said  by  the  abatement,  and  on  the  usual  cer- 
tificate of  counsel,  an  order  to  set  down  the  cause  for 
rehearing  was  obtained* 

The 
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1845.  The  Defendants,  the  Charlesnoarths  and  CalveriSt  baye 

^^^^^^'^^'^     now  moved  to  discharge  the  order  to  set  down  the 
Davenport  ® 

V.  cause  for  rehearing,  and  the  petitioners  have  presented 

Stavford.  ^  petition,  whereby  they  have  specifically  prayed,  that 
upon  the  rehearing,  they  may  be  exonerated  or  relieved, 
from,  that  which  they  call,  an  alleged  admission  of  as- 
sets, and  that  the  cause  may  be  reheard,  as  if  no.  such 
allegation  had  been  inserted  in  the  decree. 

On  the  part  of  the  respondents  it  is  allied,  that  all 
parties  who  appeared  at  tlie  hearing  did,  before  the  de* 
cree  was  drawn  up,  passed,  and  entered,  bondjide  agree^ 
or  consent  to  the  insertion  of  the  words  now  complained 
of.  This  conclusion  is,  as  they  say,  necessarily  to  be 
inferred  from  the  occurrences  which  are  proved  to  have 
taken  place.  And  they  add,  that  the  petitioners,  even 
if  they  have  any  just  ground  of  complaint,  are  not  en- 
titled to  relief  in  the  form  in  which  they  now  ask  for  \u 
A  simple  rehearing  would  place  the  parties  in  the  situ- 
ation in  which  they  were  at  the  time  of  the  first  hear- 
ing, and  would  deprive  the  other  parties  to  the  cause  of 
all  the  benefit  to  which  they  are  entitled,  by  reason  of 
the  subsequent  transactions,  and  this,  they  contend, 
ought  not  to  be  done  on  petition,  but  requires  a  bill, 
under  which  all  the  evidence  which  the  subject  requires 
may  be  elicited  and  proved. 

On  the  hearing  of  the  motion  and  petition,  I  thought, 
that,  without  prejudice  to  the  question  made  as  to  the 
form  of  proceeding,  it  would  be  right  for  the  parties 
to  produce  any  evidence  in  their  power,  relating  to  the 
principal  fact  in  controversy  between  them ;  for  this 
purpose  the  case  stood  over,  communications  have  taken 
place,  and  some  documents  not  before  shewn  have  been 
produced. 

Upon 
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Upon  the  evidence  brooght  before  me,  I  consider  it        1845. 

to  be  clear,  that  the  Petitioners  did  not  admit  assets  of    ^^^'^^'^^'^ 

Davbicpost 
Ann  Siqffbrd,  by  their  counsel,  at  the  hearing.     This  •. 

appears  bj  the  minutes  of  the  Registrar  made  at  the     Staffoed, 

timei  and  by  the  minutes  of  the  counsel  written  on  their 

briefs. 

But  this  does  not  by  any  means  decide  the  matter. 
Before  a  decree  is  passed,  there  is  a  succession  of  re-* 
gular  proceedings  before  the  Registrar;  the  parties 
ought  to  have  notice  to  attend,  and  to  have  every  op- 
portunity of  protecting  their  interests,  and  if,  upon  the 
communications  and  discussions  which  may  take  place, 
they  should  consent  to  any  alteration,  which  the  Re- 
gistrar has  reason  to  believe  the  Court  would  sanction, 
be  permits  such  alteration  to  be  made,  and  the  delay 
and  expense,  which  an  application  to  the  Court  would 
occasion,  are  avoided.  I  do  not  say  that  this  course  of 
proceeding  is  regular.  Strict  regularity  would,  I  con- 
ceive, require  that  every  word  of  the  decree  should  be 
pi^onounced  or  dictated  by  the  Court,  and  that  without 
a  subsequent  order  of  the  Court,  or  at  least  without 
personal  communication  with  the  Judge,  no  alteration 
should  be  made. 

The  pressure  of  business  made  this  strict  course,  at 
first,  inconvenient,  and  at  length  impracticable,  and  it 
has,  under  such  circumstances^  become  usual  for  the 
Registrar,  upon  consent,  to  allow  to  be  made,  alter- 
ations which,  his  knowledge  and  experience  teach  him, 
would  be  sanctioned  by  the  Court  if  mentioned  to  the 
Court ;  and  in  this  way  and  without  expense,  very  many 
such  alterations  are  continually  made,  and  if  they  were 
not  held  binding,  very  great  injury  would  arise  in  many 
cases. 

Among 
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1845.  Among  cases  of  this  kind,  are  cases,  in  which  the 

y^^^'^^'^^     minutes  of  a  decree  have  been  altered,  by  introducing, 

Datenport  ,  .    .  , 

V.  with  the  consent  of  parties,  an  admission  of  assets,  and 

STAFFORD,  striking  out  the  direction  to  take  accounts,  which  would 
have  been  necessary  if  assets  had  not  been  admitted. 
The  Registrar  would  commit  a  most  serious  ofience,  if 
he  introduced  an  alteration  so  highly  important,  with- 
out the  consent  of  parties,  particularly  of  the  parties  to 
be  charged  by  the  admission ;  but  if  they  consent,  the 
alteration  would  clearly  be  sanctioned  by  the  Court, 
and  it  has  been  usual  to  make  it,  without  putting  the 
parties  to  the  expense  of  coming  to  the  Court,  and  this 
has  usually  been  done,  by  inserting  a  statement,  that  the 
parties,  by  their  counsel,  admitted  assets. 

I  must  not  be  understood  to  approve  of  the  introduc- 
tion of  any  statement,  which  is  not,  in  all  respects,  true; 
but  if  there  M^as  a  real  consent  by  the  solicitors,  the 
immediate  agents  of  the  parties,  there  was  all  that  stria 
justice  requires  in  such  a  case.  If  the  consent,  the  sub- 
stance of  the  thing,  was  given,  I  shall  not,  in  a  case  like 
the  present,  consider  it  to  be  of  no  validity,  because  it 
may  appear,  in  fact,  to  have  been  given  by  the  solicitors 
only,  before  the  Registrar,  and  not  in  Court  by  the 
counsel  of  the  party. 

The  question  to  be  considered  is,  whether  the  alter- 
ation now  in  question  was  made  with  the  knowledge  and 
consent  of  the  parlies,  particularly  with  the  knowledge 
and  consent  of  the  Petitioners,  the  accounting  parties. 

And  for  the  purpose  of  considering  the  question,  some 
further  notice  must  be  taken  of  the  course  of  proceeding 


in  the  Registrar's  office. 


In 
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In  the  ordinary  cases  of  decrees  not  consented  to,  or        1845. 
upon  the  minutes  of  which  the  parties  have  not  agreed^    ^^^ 
the  Registrar  prepares  the  draft  minutes  from  his  own  «. 

note,  assisted,  if  required,  by  the  indorsements  on  the 
briefs  of  counsel.  The  draft  is  copied  in  the  office,  and 
copies  are  delivered  to  the  parties  who  think  fit  to  ask 
for  them. 

But  if  the  minutes  are  agreed  upon,  it  is  usual  for  the 
PlaintifPs  solicitor  to  prepare  and  carry  in  the  draft 
minutes.  The  Registrar  corrects  them,  if  necessary,  in 
form  and  arrangement,  and  by  the  introduction  of 
proper  directions.  Copies  are  then  made  in  the  office, 
as  in  the  former  case,  and  delivered  out  to  the  parties 
who  ask  for  them. 

But  by  whomsoever  the  draft  minutes  are  prepared, 
the  copies  of  them,  delivered  out  by  the  Registrar,  have 
no  force  or  effect  whatever,  to  vary,  even  in  the  smallest 
particular,  the  decree  pronounced  by  the  Court.  If 
they  vary  in  any  respect  from  the  minutes  taken  in 
Court,  or  even  from  the  indoi-sements  on  the  briefs  of 
counsel,  the  Registrar  will  not,  and  does  not,  settle 
them  with  such  variation,  without  the  consent  of  parties 
or  the  direction  of  the  Court. 

In  all  cases  where  the  minutes  are  not  agreed  upon, 
an  opportunity  must  be  given  to  the  parties  to  attend 
the  Registrar  on  settling  the  minutes.  When  the 
minutes  are  settled,  the  Registrar  prepares  the  decree, 
and  delivers  it  to  the  solicitor  of  the  Plaintiff.  The 
decree  being  brought  back,  an  opportunity  must  be 
affi3rded,  of  attending  the  Registrar  again  on  passing  the 
decree. 


And 
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1 845.  And  if,  in  any  part  of  the  proceedings,  differences 

^^^^^^^"^    occur  which  make  it  proper  to  apply  to  the  Court,  an 

V.  opportunity  to  make  the  application  is  given. 

IStafford. 

In  cases  which  are  consented  to,  or  in  which  the 
minutes  are  agreed  upon,  there  is  less  strictness  than 
would  be  observed  in  other  cases.  Some  confidence  is, 
perhaps  unavoidably,  placed  in  the  representations  made 
by  the  solicitors,  and  however  rare  it  may  be,  and  I 
believe  it  to  be  very  rare,  for  solicitors  to  abuse  such 
confidence,  it  must  be  admitted,  that  in  this,  as  in  other 
cases  where  confidence  is  placed,  there  may  be  all  the 
fraud  which  the  confidence  renders  possible.  Such 
frauds  would  be  rendered  impracticable,  if  the  Re- 
gistrar were  to  require  the  solicitors  to  sign  a  copy  of 
the  minutes,  and  preserve  the  signed  copy  in  his  office. 

But  the  whole  course  of  proceeding  appears  to  me  to 
shew,  that  if  the  Petitioners  were  untruly  stated  to  have 
admitted  assets,  the  statement  must  have  been  intro- 
duced wilfully  and  fraudulently,  and  not  through  any 
accident,  slip,  or  mistake. 

Now,  Messrs,  James  and  Henri/  Loxv£  were  solicitors 
for  the  Petitioners.  Mr.  Montrioic  was  the  solicitor  for 
the  Plaintiffs  Davenport  and  wife.  Minutes  of  the 
decree  were  prepared  soon  after  the  hearing  of  the 
cause.  There  is  no  direct  evidence,  that  notice  to 
attend  on  settling  the  minutes  was  served  on  Messrs. 
Ltme,  Mr.  Garey  says,  that  no  such  notice  was  given, 
and  I  will  not  conjecture,  whether  there  was  or  was  not 
any  meeting  or  attendance  without  such  notice,  but  it 
seems,  that  on  the  10th  of  July  1830,  notice  to  attend  on 
settling  the  minutes  was  served  on  some  other  parties, 
and  on  the  S^th  of  July  1830,  Mr.  Montriou  wrote  to 

his 
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his  client  Mr.  Davenport  as  follows :  —  ^^  The  decree  in        1845. 
the  case  against  Edward  and  Roger  Manners  is  just    jjTT^^^^ 
now  drawn  up  and  completed,  and  will  be  immediately  v. 

prasecuted.  Sufficient  assets  are  admitted  of  Mrs.  Stq/^  otaffoe 
Jbrd  to  answer  her  liabilities,  therefore,  it  wilt  be  ne- 
cessary to  inquire  a$  to  her  father's  estate  only.  What- 
ever may  have  come  to  her  hands  in  her  lifetime,  will 
have  to  be  made  good  by  them,  whether  she  really  left 
sufficient  or  not"  There  is  no  reason  to  suppose  that 
this  letter  was  known  to  Messrs.  Lowe.  It  only  shews, 
what  was  the  communication  made  by  the  solicitor  of 
the  Plaintiif  to  his  client,  and  what  the  solicitor  sup* 
posed  he  had  done.  It  stated,  incorrectly,  that  the 
decree  was  drawn  up  and  completed,  it  could  only  have 
been  in  minutes,  and  the  minutes,  of  which  a  copy  was 
given,  contained  a  clause  relative  to  Furzon  Manners, 
which  is  not  in  the  decree  as  completed ;  but,  on  the 
6th  of  August  1880,  Messrs.  Z/ns^,  in  the  performance 
of  their  duty  as  the  solicitors  of  the  petitioners,  applied 
for  and  obtained  a  copy  of  the  minutes.  The  mere 
application  for  the  minutes  shews,  not  only  that  Messrs. 
Ixme  were  attending  to  their  duty,  but  also  that  they 
knew,  that  the  minutes  were,  either  in  fact  prepared,  or 
were  probably  in  such  a  state,  that  a  copy  of  them 
might  then  or  soon  after  would  be  obtained.  Messrs. 
Z/nv^did,  in  fact,  obtain. a  copy,  and. that  copy  which 
has  been  produced  in  Court,  contains  the  clause  now 
Complained  of  as  to  the  admission  of  assets,  in  the  same 
words  as  are  contained  in  the  decree  which  was  passed; 
From  that  time,  therefore,  I  must  consider  that  Messrs. 
Lowe  knew  of  that  clause.  It  is  not  to  be  believed, 
and  I  do  not  believe,  that  Messrs.  Lowe  obtained  the 
minutes  of  a  decree,  materially  affi^ting  the  interests  of 
their  clients,  without  reading  them,  and  if  they  bad  not 
previously  consented  to  the  admission  of  assets,  I  do 
not  believe  that  they  would  have  silently  submitted  to 

an 
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an  attempt  so  gross  to  defraud  their  clients,  by  charging 
them  personally,  instead  of  requiring  them  to  account 
Mr.  Lowe  would,  undoubtedly,  have  waited  for  no 
notice  or  summons,  but  would,  instantly,  have  proceeded 
or  sent  to  the  Registrar's  office,  and  put  a  stop  to  any 
further  proceeding  upon  such  an  unauthorized  and  im- 
proper alteration  of  the  decree. 

The  acquiescence  of  Mr.  Lonoe  with  those  minutes  in 
his  possession,  fully  persuades  me,  that  they  were  pre- 
pared with  his  knowledge  and  consent,  whether  he  at* 
tended  the  settling  of  the  minutes  or  not ;  but  in  the 
bill  of  costs  of  Messrs.  Lcrtioe  it  appears  that  they 
charged,  not  only  for  the  minutes  which  they  obtained, 
but  also  for  a  close  copy  of  them,  and  for  attending  the 
settling. 

It  was  said,  that  solicitors  are  in  the  habit  of  charg- 
ing for  services  and  business  which  they  never  perform, 
and  that,  therefore,  the  charge  for  attending  the  settling 
is  no  proof  that  there  was  any  such  attendance. 


Now  I  have  been  informed,  that  solicitors  frequently 
do  charge  lor  particular  acts  of  business,  which,  upon 
the  occasion  to  which  they  relate,  may  not  have  been 
necessary  or  required  for  the  interests  of  their  client, 
and  this,  because,  in  the  taxation  of  costs  for  the  whole 
business  done,  such  charges  are  allowed,  whilst  the 
charges  allowed  for  other  services  of  the  utmost  value 
and  importance,  truly  rendered  to  their  clients,  are  so 
inadequate,  that  unless  some  compensation  were  allowed 
in  another  way,  no  adequate  remuneration  would,  upon 
taxation,  be  given  for  the  transaction  of  the  whole  busi- 
ness, (flf)   It  is  much  easier  to  censure  than  to  remedy  this 

state 
(«)  See  Lucas  v.  Peacock^  ante,  p.  1. 
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state  of  things,  which,  under  all  the  circumstances,  is  mott        1 845« 
to  be  regretted  than  blamed.  The  blame,  which  there  may    jy^^^^"^"^ 
be^  is  more  with  higher  authorities  than  with  the  solicitors,     ^     v. 
who^  haf  ing  regard  to  the  rules  of  taxation,  cannot  help 
themselves.    The  remedy,  if  any  is  to' be  found,  must 
be  had  by  the  discovery  of  some  improved   mpde  of 
remunerating  solicitors,  by  which  the  remuneration  may, 
on  every  occasion,  be  made  adequate  to  the  real  tad 
just  value  of  the  important  services  which  are  rendered* 

But  doing  and  charging  for  some  things  not  required 
for  the  interest  of  the  clients,  and  for  which  the  client 
has,  or  is  supposed  to  have  compensation  by  the  un* 
dercharge  which  is  allowed  against  him  for  services 
truly  rendered,  is  a  very  different  thing,  from  making  a 
fictitious  charge,  as  for  business  done  on  a  most  ioir 
portant  occasion,  when,  in  fact,  such  business  was  not 
done,  and  the  interest  of  the  client  was  wholly  neglected. 
I  very  much  incline  to  think,  that  the  charge  in  the  bill 
of  Messrs.  Lonoe  ought  to  be  considered  as  evidence^ 
either  that  the  settling  of  the  minutes  was  attended  by 
Messrs.  Lowef  or  that  they  introduced  a  charge,  which 
they  knew  would,  under  ordinary  circumstances,  be 
allowed,  in  order  to  obtain  compensation  for  some  other 
meeting  or  attendance  when  the  minutes  were  agreed 
upon,  but  for  which  a  charge  would  not,  under  ordi* 
nary  circumstances,  be  allowed.  If  Mr.  Lowe  had  meet* 
ings  with  Mr.  MorUriou^  at  which  the  minutes  were 
agreed  upon,  and  by  the  result  of  such  meetings,  the 
client  had  all  the  benefit,  which  could  have  been  ob* 
tained  by  attending  the  Registrar  on  settling  the  minutes, 
notice  and  attendance  on  the  Reg^rar  would  have  be** 
come  wholly  unnecessary,  and  if  a  charge  for  such  a 
meeting  would  not,  under  ordinary  circumstances,  have 
been  allowed  on  taxation,  the  substitution  of  a  charge 
for  attending  the  Registrar,  which  would  be  allowed, 
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though  no  attendance  did,  in  fact,  take  place,  might  not 
appear  so  unreasonable,  and  for  any  thing  which  1  know 
to  the  contrary,  this  course  might  have  been  in  accord* 
ance  with  the  practice  of  solicitors  which  has  been 
noticed  at  the  bar ;  but  upon  the  fact,  there  is  no  evi- 
dence* 


It  appears,  that  the  original  decree  was  delivered  out 
of  the  Registrar's  office  on  the  21st  of  August  1830,  and 
that  soon  afterwards,  the  petitioners  purchased  the  Plain- 
tiffs' interest,  which  was  assigned  to  them,  and  they  were 
enabled  by  power  of  attorney  to  prosecute  the  suit  in 
the  name  of  the  Plaintiffs.  It  is  to  be  regretted  that  tlie 
instruments  by  which  this  transaction  was  carried  into 
effect  have  not  been  produced,  but  the  ti*ansaction  itself 
was  completed  by  an  order  made  on  petition,  in  the 
month  o{  November  1830. 


It  is  difficult,  I  own  almost  impossible,  for  me  to  con- 
ceive, that  the  negotiation  for  this  purchase  and  for  the 
power  could  have  been  conducted  between  the  petitioners 
or  their  solicitors,  Messrs.  Loxve,  and  the  Davenports^  or 
their  solicitor,  Mr.  MonirioUy  without  a  complete  under- 
standing as  to  the  nature  and  contents  of  the  decree. 
The  Plaintiffs  had  succeeded  to  the  length  of  obtaining 
a  decree,  the  decree  as  pronounced  in  Court  did  not 
contain  any  admission  of  assets,  which  however  had 
afterwards  been  introduced,  and  Messrs.  Lotidc  had  in 
their  possession  a  copy  of  the  minutes  with  the  insertion 
of  that  admission  of  assets.  In  these  circumstances,  the 
clients  of  Messrs.  Lorjoe  purchase  the  Plaintiffs'  inte- 
rest and  obtain  a  power  of  attorney  to  prosecute  the  suit 
or  decree.  If  there  was  no  more  in  the  case,  I  own 
that  I  could  not  suppose  Messrs.  Z^otc?^  to  have  been 
ignorant  what  the  decree  was.  It  was  after  this  assign- 
ment of  the  Plaintiffs'  interest  to  the  petitioners,  that  the 

decree 
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decree  was  passed  and  entered.  It  does  not  appear  at 
whose  instance  this  was  done,  but  in  this  state  of  things^ 
the  petitioners,  being  Defendants  and  accounting  par- 
ties, were  also  entitled  to  prosecute  the  suit  in  the  names 
of  the  Plaintiflvi  and  the  decree. being  carried  into  the 
Master's  office,  the  petitioners,  by  Messrs.  I/ywe  their 
solicitors,  undertook  the  prosecution  of  it,  and  they  did 
prosecute  it  till  the  month  of  February  18SS ;  not  indeed 
with  any  alacrity  or  vigour,  but  such  prosecution  as 
there  was,  was  theirs,  and  was  continued  ibr  two  years, 
and  I  am  desired  to  suppose,  that  during  the  whole  of 
this  time,  Messrs.  Lofwe  were  entirely  ignorant  of  a  most 
important  clause  in  the  decree  which  they  were  pro- 
secuting, that  they  were  the  facile  and  negligent  dupes 
of  the  other  solicitors  in  the  case,  and  were  supinely 
permitting  their  clients  to  be  the  victims  of  a  gross  de* 
ception.  It  is  impossible  for  me  to  believe  this.  I  have 
read  Mr.  Gare^s  affidavits  with  attention.  He  may 
now  have  forgotten  many  things  which  he  knew  four- 
teen or  fifteen  years  ago.  If  he  knew  no  more  than  he 
has  stated  in  his  affidavits,  I  should  be  inclined  to  think 
that  Mr.  Lowe  transacted  a  good  deal  of  this  business 
without  his  being  informed  of  it. 


1845. 


DAVvvroai 

STAPFOiOi; 


Being  of  opinion,  that  Mr.  Ijme  knew,  or  at  least 
must  be  deemed  to  have  known  the  contents  of  this  de- 
cree, before  it  was  passed  and  entered,  it  is  not  necessary 
to  discuss  many  of  the  matters  which  were  noticed  in 
the  argument  Mr.  Garey  became  partner  with  the 
Ltmes  in  September  1882.  The  prosecution  of  the  de- 
cree was  committed  to  the  Charlesworths  and  the  Col" 
verts  in  February  183  It  may  be  presumed,  that  the 
proceedings  then  became  hostile,  and  this  was  after  Mr. 
Garey  became  a  partner  with  Messrs.  Ltme^  and  seven 
years  before  the  death  of  Mr.  James  Jjofwe.  In  the 
month  of  May  18S3,  a  petition  was  presented  in  the 
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1845*       cause,  relating  to  the  sale  of  certain  canal  shares,  and 

Jr^*''*^^*'^     by  that  petition  and  an  affidavit  made  by  Mr.  Garey  in 
Davenport      j  f  % 

May  1883,  it  is  clear,  that  the  particular  form  of  the 
decree  must  at  that  time  have  been  brought  persooally 
to  the  notice  of  Mr.  Garey.     In  his  first  affidavit  he 
says,  that  he  did   not  discover  that  the  decree  bad 
been  drawn  up   upon  an   admission   of  assets,   until 
long  after  the  same  had  been  passed,  and  not,  as  he 
best  recollects  and  believes,   till  the  year  1834>,  and 
that  his  attention  was  directed  to  it  by  the  solicitor 
for  one  of  the   parties  before   the   Master,    and    he 
then   made  certain   inquiries  of  Mr.  CdviUe^  the  Re- 
gistrar,   and    that  the  draft    minutes    could    not  be 
found ;  and  in  another  affidavit,  filed  in  June  last,  be 
says,  that  after  he  discovered  the  admission  of  assets, 
and  before  the  death  of  Furzan  Manners  {ue.  before 
May  1835),  the  introduction  of  such  admission  was  the 
subject  of  frequent  conversations  between  him  and  Mr. 
Montr ioUi  and  Mr.  Spike ^  and  Mr.  Millard,  who  were 
solicitors  in  the  cause,  and  that  several  meetings  took 
place  at  the  Registrar's  office,  for  the  purpose  of  cor- 
recting the  mistake,  as  he  calls  it,  and  he  believes,  that 
the  decree  would  have  been  corrected  at  that  time,  if 
the  original  decree  could  have  been  found,  but  that  in 
consequence  of  the  decree  not  being  to  be  found,  die 
same  could  not  be  corrected.  It  may  perhaps  be  thought, 
that  Mr.  Garcy  introduced  into  this  part  of  his  affidavit 
the  names  of  three  persons,  the  place  where  they  held 
several  meetings,  and  the  circumstance  of  the  decree 
being  not  to  be  found,  for  the  purpose  of  corroborating 
his  statement  that  he  took  steps  to  correct  the  decree 
at  no  long  time  after  he  discovered  it.     If  so,  it  proves 
unfortunate  for  that  object,  that  Mr.  Montnmi,  one  of 
the  three  persons  named,  had  absconded  at  the  time 
when  the  affidavit  was  made;  that  'M^r. Spike,  another 
of  them,  was  dead ;  and  that  Mr.  Millard  has  made  no 
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affidavit;   that  the  original  decree^  though  it  might 
have  been  missing  at  that  time,  of  which  I  have  no  evi- 
dence but  Mr.  Garei/sy  is  now  produced.     There  is 
nothing,  except  Mr.  Garei/s  statement  that  Mr.  Moniriau 
told  him  that  the  decree  and  certain  briefs  were  lost,  to 
shew  that  the  decree  might  not  have  been  produced 
at  any  time,  and  although  some  meetings  might  have 
taken  place  at  the  Registrar's  office,  there  is  no  pretence 
that  they  took  place  in  the  presence  of  the  Registrar, 
or  with  his  knowledge,  nor  any  apparent  pretence  for 
sayingy  either  that  the  original  decree  could  have  been 
then  altered,  if  then  produced,  or  that  a  plain  and  ad« 
mitted  error  in  the  decree  could  not  have  been  corrected 
by  proper  authority,  without  production  of  the  original 
decree,  if  the  non-production  of  it  were  sufficiently  ac- 
counted for*    I  own,  therefore,  that  I  cannot  pay  any 
attention  to  this  statement;  the  only  circumstance  in 
favour  of  it  is  the  absence  of  any  affidavit  from  Mr.  Mil-' 
lardf  but  it  is  not  very  material.     If  we  could  suppose 
that    neither   Messrs*  Lowe  nor  Mr.  Garey  had  any 
prior  knowledge,  Mr.  Garey  personally  knew  of  the  ad- 
mission of  assets  in  May  18SS.     The  abatement  occa- 
sioned by  the  death  of  Furzon  Manners  did  not  take 
place  till  two  years  afterwards,  in  May  1835,  and  such 
meetings   and   conversations   as   are    alleged    to   have 
taken  place  in  the  Registrar's  office,  would  not  have 
been  any  sufficient  excuse  for  the  delay  of  the  peti- 
tioners in  making  a  proper  application  to  the  Court, 
neither  is  the  abatement  a  proper  or  sufficient  excuse. 
The  other  parties  seem  to  have  made  a  succession  of 
blunders,  in  their  attempts  to  revive  the  suit.     It  was 
by  no  means  improper  for  Mr.  Garey  to  point  out  and 
object  to  those  errors,    but  it    is  to  be  remembered, 
that  the  clients  of  Mr.  Garey  had  it  in  their  power,  if 
they  thought  fit,  to  take  steps  for  procuring*  a  proper 
revivor  at  their  own  instance,  and  it  is  incredible  that 
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Mr.  Gareyj  a  gentleman  of  knowledge  and  exp^rienoey 
seeing  his  clients,  as  he  supposed,  in  danger  of  suffer- 
ing by  an  erroneous  admission  of  assets  in  the  decree, 
would  not  hare  employed  every  practicable  means  of 
bringing  the  matter  under  the  consideration  of  the 
Court,  so  as  to  avoid  the  necessarily  injurious  conse- 
quences of  delay.  It  must  have  been  so,  if  the  only 
object  had  been  to  correct  a  mistake. 


It  is  said,  and  in  some  respects  truly,  that  the  ques- 
tion as  to  consent  to  the  admission  of  assets  is^  under 
the  circumstances,  to  be  determined  by  probabilities ;  it 
is  made  so,  partly  by  the  deaths  or  absence  of  witnesses, 
and  partly,  I  think,  by  the  absence  of  important  docu- 
ments ;  but  I  have  no  hesitation  in  saying,  that,  in  my 
opinion  and  upon  the  facts  before  me,  and  so  far  as  the 
question  depends  on  probabilities,  the  probability  of 
there  having  been  a  consent  in  the  Registrar's  office  pre- 
ponderates immeasurably  over  the  probability  that  there 
was  no  consent.  In  the  history  of  this  cause,  there  are 
circumstances  rendering  it  not  unlikely  that  assets  might 
be  admitted ;  and  on  the  whole,  I  am  of  opinion,  that, 
upon  the  facts  proved  and  admitted,  and  upon  the  in- 
ferences necessarily  arising  upon  them,  I  must  consider 
that  a  consent  was  given  to  the  admission  of  assets, 
before  the  decree  was  passed  and  entered,  and  that  the 
admission  is  binding  upon  the  parties. 

Being  of  this  opinion,  it  is  not  necessary  for  me  to 
decide  upon  the  question  of  form,  but  some  observation 
upon  it  may  not  be  improper. 


It  is  clear,  that  if  a  party  has  been  induced,  by  fraud, 

to  consent,  or  has,  by  mistake,  consented  to  a  decree, 

the  Court  has  the  power  to  relieve  him,  and  will  do  so 

upon  being  satisfied  that  the  fraud  or  mistake  existed,. 

-    ^  that 
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that  the  conduct  of  the  party  himself  has  not  deprived 
him  of  his  title  to  relief,  and  that  the  relief  can  be  given, 
with  due  regard  to  the  just  interests  of  others.  I  doubt 
whether  the  form  of  proceeding,  in  such  cases,  is  strictly 
settled,  or  whether  the  same  form  is  exclusively  appli- 
cable to  all  cases.  If  the  application  for  relief  is  made 
immediately,  and  before  any  proceeding  of  any  kind  has 
been  had,  and  if  the  evidence  be  clear,  a  rehearing 
(which  places  everybody  in  the  same  position  as  when 
the  consent  was  given,  or  supposed  to  be  given),  would 
probably  be  sufficient;  if  the  application  be  after  the 
lapse  of  years,  afler  devolution  of  title,  and  after  various 
proceedings  are  had,  the  parties  may  have  done,  or  may 
have  omitted  to  do  many  acts,  so  materially  affecting 
their  rights,  as  to  make  it  in  the  highest  degree  unjust, 
to  place  them  in  the  same  position  as  they  were  in  at 
the  time  when  the  consent  was  given.  In  such  a  case, 
a  rehearing  could  scarcely  be  thought  of  itself  sufficient. 


1845. 


Davenport 

V. 

Stafford. 


Again,  there  may  be  differences,  in  this  respect,  he* 
tween  cases  of  fraud  and  cases  of  mistake.  In  cases  of 
fraud,  the  party  aggrieved  may  file  an  original  bill  for 
relief,  and  it  may  well  be  thought  that  he  ought  always 
to  do  so. 


I  consider  this  to  be  a  case,  in  which,  if  relief  could 
be  had,  it  must  be  on  the  ground  of  fraud  and  not  on 
the  ground  of  mistake.  If  Mr.  MotUrioUj  having  ob- 
tained, as  he  did,  a  decree  for  the  usual  accounts  of 
the  personal  estate  of  Ann  Stafford^  did  afterwards,  in 
concert  with  the  other  parties,  or  solicitors,  except 
Messrs.  Lowcy  surreptitiously  and  upon  false  represen- 
tations, procure  to  be  inserted  in  the  decree,  ah  admission 
of  assets  of  Ann  Stafford  possessed  by  the  petitioners, 
and  did,  with  a  view  to  attain  that  object,  omit  to  serve 
Messrs.  Lffme^  the  solicitors  of  the  petitioners,  with 
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notice  to  attend  the  Registrar  on  settluig  tbe  minutes,  I 
am  of  opinion,  that  such  conduct  was  a  gross  fraud,  and 
I  conceive  that,  on  proving  it,  the  petitioners  would  be 
entided  to  relief,  upon  a  proper  bill  filed  for  the  pur- 
pose* 


>' 


,  I 


But  if  neither  fraud  nor  mistake  were  committed  in 
this  casie,  considering  the  circumstances,  the  length  of 
time  which  has  elapsed,  the  transactions  which  have 
taken  place,  the  absence  of  documents,  and  the  imper- 
fection of  other  evidence,  ader  all  the  endeavours  which 
have  been  used  to  obtain  it  by  the  voluntary  acts  of  the 
parties,  I  am  of  opinion,  that  justice  could  not  be  done 
upon  a  mere  rehearing  of  the  cause  as  it  stood  at  the 
hearing  in  June  1830. 

If  the  petitioners  had  come  here  upon  the  admission 
of  a  mistake  of  their  own,  a  proof  that  it  might  be  cor- 
rected without  injury  to  others,  a  satisfactory  explana- 
tion of  the  delay,  and  in  a  proper  form  of  proceeding,  I 
will  not  say  that  they  might  not  have  established  a  right 
to  relief. 


But  as  the  case  is  brought  before  me,  and  upon  the 
evidence  produced,  I  am  of  opinion,  that  the  petition 
mast  be  dismissed  with  costs,  and  the  motion  granted 
with  costs. 
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CARLON  p.  FARLAR.  AprU9. 

July  3. 

IN  June   I84O5  the   Plaintiff  recovered  a  judgment  Form  of 
against  tbe  Defendant  Farlar,  who  was  at  the  time  g„;^  instituted 

entitled  to  the  ^uity  of  redemption  of  certain  freehold  by  a  judg-^ 
,  111  ment  creditor, 

and  copyhold  esutes.  ^ho  bad  ol>. 

tained  a 
'  %      .    ,  chai^  on  the 

By  the  1  &  2  Vict.  r.  1 10.  (a)|  a  judgment  entered  up  lands  of  bit 

in  any  of  the  superior  courts  is  to  operate  as  a  charge  on  fhc  i^A*" 
all  lands  &c*  of  the  debtor,  and   it  is  enacted,  that  sFtc/.  c.iio. 
«<  every  judgment  creditor  shall  have  such  and  the  same  debtor  it  en- 

remedies  in  a  Court  of  Equity  against  tlie  hereditaments  titled  to  an 
.  1  ,        .  r    I  .  t  #•  immediate 

so  charged  by  virtue  of  this  act,  or  any  part  thereof,  uAc^fU€eref 

as  be  would  be  entitled  to,  in  case  the  person  against 

whom  such  judgment  shall  have  been  so  entered  up  had 

power  to  charge  the  same  hereditaments,  and  had,  by 

writing  under  his  hand,  agreed  to  charge  the  same  with 

the   amount    of   such   judgment  debt,  and    interest 

thereon.** 

In  September  1841,  the  judgment  creditor  filed  his 
bill  against  Farlar  and  a  subsequent  judgment  creditor 
praying  a  foreclosure,  or,  in  the  alternative,  a  sale  of  the 
estate  and  payment  thereout  of  what  was  due  to  the 
Plaintiff* 

The  cause  now  came  on  for  hearing. 

Mr.  Chandless  and  Mr.  Southgate^  for  the  Plaintiff,  in« 
sisted  on  an  immediate  sale. 

Mr. 

(«)  Sect.  15 
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1845*  Mr.  WhitCj  for  a  subsequent  incumbrancer. 


Farlar. 


Carlon 

o.  Mr.  Lee^   for  the  Defendant  Farlar^  argued,  that  no 

sale  ought  to  be  ordered  until  six  months  after  the 

Master's  report.    He  cited  Puin  v.  Smith  (a),  and  Parker 

V.  Housefield,  {b) 

The  Master  of  the  Rolls  said  he  would  consider  the 
point 


On  a  subsequent  day,  the  Plaintiff  consetited  to  give 
the  six  months  time^  and  it  was  declared,  that  the  Plain- 
tiff had  a  valid  charge  upon  the  equity  of  redemption  of 
the  freehold  and  copyhold  hereditaments  for  the  judg- 
ment debt  and  interest.  It  was  referred  to  the  Master 
to  take  the  account,  and  the  Defendant  was  ordered  to 
pay  the  amount  and  costs,  and  in  default  of  paynxient 
within  six  months  after  the  report,  (the  Plaintiff  not 
objecting  to  such  delay  of  six  months,)  the  property 
was  ordered  to  be  sold  subject  to  the  prior  incumbrances 
and  the  produce  applied  in  payment  of  the  Plaintiff. 

(a)  2  MyL  <$•  K,  417.  (b)  2  Myl.  ^  K.  419. 
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Earl  NELSON  r.  Lord  BRIDPORT,  Jukf  *,  »>  7. 

9, 10. 
Nov.  4. 

THIS  case^  which  is  reported  ante  (a)   on  other  As  to  the 
points,  now  came  before  the  Court  upon  exceptions  " forei«riaw 

to  the  Master's  report.     Those  relating  to  the  reception  ought  to  be 
f      .J  /•    -.  ^  1  proved  in  an 

of  evidence  were  first  taken.  Englith  court 

of  justice,  and 

The  statement  of  the  case  contained  in  the  judgment  on^thr^?"* 

of  the  Court  requires  no  further  additions.  ficulties  in 

adjudicating 
thereon. 
Mr.  Tinney,  Mr.  Gardner^  and  Mr,  22.  Palmer^  for      It  is  a  rule 

the  Plaintiff.  f  ^"^^ 

Jaw,  that  no 

knowledge  of 

Mr.  Turner^  Mr.  Hodgson^  and  Mr.  Bamer^  for  the  ^°^*«9  '»^  \ 

to  be  imputed 
Defendants  Lord  and  Lady  BridporL  to  an  English 

Judge  sitting 

Mr.  Lewin  for  another  Defendant  mere  Englith 

jurisdiction. 

— — — — — ^■^—  As  cases 

Th^  arise,  in  which 

(a)  6  Beavan,  295.,  and  7  Beavan^  195.  ^^^  ^^^}?P^ 

^  ^  .  parues  litigat- 

ing in  Englith  Courts  cannot  be  determined,  without  ascertaining,  to  some  extent, 
what  is  the  foreign  law  applicable  in  such  cases,  foreign  law  and  its  application,  like 
any  other  results  of  knowledge  and  experience  in  matters  of  which  no  knowledge  is 
imputed  to  a  Judge,  must  be  proved  as  facts  are  proved,  by  appropriate  evidence,  t.  e, 
by  properly  qualified  witnesses,  or  by  witnesses  who  can  state,  from  their  own  know- 
ledge and  experience,  gained  by  study  and  practice,  not  only  what  are  the  words  in 
which  the  law  is  expressed,  but  also  what  is  the  proper  interpretation  of  those  words, 
and  the  legal  meaning  and  effect  of  them  as  appliea  to  the  case  in  question. 

There  may  be  cases  in  which  a  Judge  may  take  upon  himself  to  construe  the  words 
of  a  foreign  law,  and  determine  their  application  to  the  case  in  question,  especially 
if  there  should  be  a  variance  or  want  ot  clearness  in  the  testimony.    SembU, 

Witnesses,  in  giving  their  testimony  on  foreign  law,  may,  if  they  think  fit,  refer  to 
laws  or  to  treatises,  for  the  purpose  of  aiding  their  memory  upon  the  subject  of  their 
examination ;  but  in  general,  it  is  the  testimony  of  the  witness,  and  not  the  authority 
of  the  law  or  of  the  text  writer,  detached  from  the  testimony  of  the  witness,  which 
is  to  influence  the  Judge. 

A  party  is  not  bound  to  produce  a  written  law  or  decree  which  his  witness,  in 
proving  a  foreign  law,  refers  to. 

Witnesses,  in  proving  a  foreign  law,  referred  to  certain  passages  in  law  books*  Held, 
that  this  did  not  give  the  opposite  party  a  right,  without  further  proof,  of  reading 
any  other  passages  from  the  same  works. 

On  a  question  of  foreign  law,  a  joint  written  opittion  given  by  two  jurists,  was  ex- 
hibited to  them  on  their  examination,  which  they  Terified  as  being  according  to  the 
law  of  the  foreign  country.    Held,  that  this  evidence  was  receivable. 
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^ 

7^e  Master  qftJte  Rolls. 

This  case  was  heard  on  exceptions  taken  to  the 
Master's  report,  dated  the  17th  of  December  1844» 
and  made  in  pursuance  of  the  decree  of  the  28th  of 
Jpril  1841,  whereby  it  was  referred  to  him  to  make 
various  inquiries  as  to  the  effect  of  the  law  of  Sicily^ 
upon  several  points,  which  were  thought  to  be  import- 
ant in  the  consideration  of  the  claims  of  the  parties  to 
the  cause. 

In  the  year  1842,  the  states  of  facts  were  carried  into 
the  Master's  office,  and  the  parties  were  at  liberty  to 
examine  their  witnesses. 

The  Plaintiff^  having  stated  his  case,  in  a  manner  of 

which  no  substantial  complaint  has  been  made,  procured 

the  joint  opinion  of  Ruggiero  and  Cacace^  two  Sicilian 

lawyers,  upon  several  questions  proposed  to  them  on 

that  case "5  and  Ruggiero  and  Cacace  being  examined  in 

the  Examiner's  office,  the  case  and  joint  opinion  were 

produced  to  them  severally,  and  each  of  them  said,  that 

he  had  deliberately  and  with  much  reflection  considered 

the  contents ;  that  the  opinion  was  the  joint  opinion  of 

himself  and  the  other  witness,  that  it  was  given  bmid 

fide  and  conscientiously,  according  to  the  best  of  his 

experience,  judgment,  and  ability,  and  was,  as  far  as  he 

knew  or  believed,  in  accordance  with  the  law  of  Sicilj/ 

hi  the  manner  therein  expressed. 

A  commission  was  issued  to  examine  witnesses  in 
Sicily^  and  under  that  commission,  the  Plaintiff  and  the 
Defendants,  Lord  and  Lady  Bridport^  respectively,  ex- 
amined several  Sicilian  lawyers  as  witnesses,  and  in  the 
year  ]844  (the  depositions  being  published),  the  parties 
carried  in  their  further  states  of  facts  and  charges* 
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The  PlaintifTs  further  statement  and  charge  was  left 
on  the  1 9th  of  Marchj  and  amended  on  the  26th  of 
June  1844* 

In  this  state  of  facts,  the  Plaintiff  submitted  to  the 
consideration  of  the  Master  various  writings  and  books, 
of  which  he  set  forth  a  list  entitled  ^^  documentary  evi- 
dence."    That  list  comprised  the  case  and  joint  opinion 
to  which  I  have  already  referred,  and  several  printed 
books,  which,  according  to  the  description  of  the  Plain- 
tiff's witness  Violas  consist,  partly  of  compilations  of  the 
Roman  civil  law,  the  common  feudal  law  of  Europe,  and 
the  ancient  and  modern  laws  of  Sicily,  and  partly  of 
treatises  on  the  ancient  feudal  laws.     The  same  witness 
describes  them  as  being,  to  the  best  of  his  knowledge 
and  belief,  all  of  them  genuine  publications,  such  as 
they  purport  to  be,  and  held  in  estimation  by  the  judges 
and  other  members  of  the  legal  profession  in  Sicily; 
and  he  says,  that  such  of  them  as  contain  compilations 
of  laws,  are  commonly  received  as  evidence,  in  the 
courts  of  law  in  Sicily^  of  the  text  of  the  laws  which 
they  respectively  purport  to  set  out,  and  that  such  of 
them  as  are  treatises,  are  oden  referred  to  as  useful 
commentaries  upon  the  laws,  and  are  considered  to  con- 
tain authoritative  explanations  of  the  law. 

« 
For  the  laudable  purpose  (as  it  would  seem)  of  re- 
lieving the  subject  from  the  vagueness  of  this  general 
testimony,  and  shewing  what  particular  parts  or  pas- 
sages of  these  voluminous  works  were  intended  to  be 
referred  to,  an  exhibit  marked  Z.  was  produced  to  the 
witness.  It  contains  a  list  of  the  books  which  had  been 
referred  to  by  the  witness,  with  references  to  particular 
passages,  sufficiently  marked  by  pages  or  other  ap- 
propriate indications,  and  the  witness  stated,  that  the 
laws  which  he  had  quoted  would  be  found  at  Uie  pages 
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specified  in  the  exhibit,  and  that,  at  each  of  the  p|ks- 
snges  or  places jset  forth  in  the  exhibit,  would  be  found- 
an  authority  or  confirmatory  opinion  in  suppprt  of  the 
answers  lie  had  given. 

Th^  Defendants,  Lord  and  Lady  Bridporif  carried 
in  their  .further  state  of  facts  and  charge  on  the  27th  of 
Marcf^  1844;  and  they  also  submitted  to  the  consider- 
ation of  the  Master  the  depositions  of  their  witnesses, 
and  certain  documentary  evidence,  including  certain 
Sicilian  laws  and  decrees  dated  in  the  year  1818t  and 
also  the  civil  code  of  laws  of  the  two  Sicilies. 

The  witnesses  of  the  Defendants,  Lord  and  Lady 
Bridporty  in  their  depositions,  referred  to  several  law 
books,  which  they  did  not  produce  or  authenticate; 
but,  as  it  would  seem,  assuming  tliem  to  be  genuine  and 
authentic  books,  they  refer  to  them  with  more  or  less 
particularity,  sometimes  stating  the  law  and  then  adding 
to  the  statement  a  mere  reference  to  the  books,  some- 
times stating  the  law  to  be  as  appearing  in  the  books, 
and  sometimes  setting  forth  extracts  or  passages  from 
the  books. 

Amongst  the  books  referred  to  by  the  witnesses  of 
the  Defendants,  Lord  and  Lady  Bridporif  are  some 
which  are  not  mentioned  by  the  PlaintifTs  witness 
Violuy  or  in  the  exhibit  Z.  produced  to  him,  and  in 
particular,  certain  works  or  publications  of  Bosetiihalj 
Cutelliy  Milanensis^  and  Rochetli. 

The  Plaintiff  afterwards  carried  in  two  further  state- 
ments :  — 

L  On  the  7th  of  June^  he  carried  in  a  statement  of 
that  which  he  called  his  ^^documentary  evidence"  as 
adduced  on  his  behalf* 

This 
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This  further  statement  contains,  at  length,  the  case 
and  opinion  upon  which  Ruggiero  and  Cacace  were  ex* 
amined,  and  several  extracts  or  passages  from  many  of 
the  books  specified  in  the  exhibit  Z. 

I  think  that  the  further  statement  does  not  contain  all 
tlie  passages,  nor  even  mention  all  the  books  specified 
in  the  exhibit  Z. ;  but  it  does  contain  several  passages 
purported  or  alleged  to  be  contained  in  books  which 
are  specified'in  the  exhibit  Z.,  although  such  passages  are 
not  therein  specifically  referred  to.  Thus,  it  contains 
an  annotation  of  Ysernia  upon  the  ^'  CofisiiitUio  divtc  tne^ 
moricdy^  two  titles  from  the  Book  of  Feuds,  and. several 
passages  from  Struvius,  CannetiuSj  Cumia^  Intrigliolusi 
Gittrboy  GasiofiCf  and  De  Neapoli,  which  annotation 
titles  and  passages,  are  none  of  them  specified  in  the 
exhibit  Z.,  though  the  books  from  which  the  same  pas- 
sages purport  to  be  taken,  are  therein  specified. 
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IL  On  the  10th  of  June  1844,  the  Plaintiff  carried 
in  a  further  statement  as  to  the  feudal  common  law  text 
writers,  and  Sicilian  feudal  law  text  writers,  and  re- 
porters of  Sicilian  decisions,  cited  or  referred  to  in  the 
depositions  of  the  witnesses  of  the  Defendants,  Lord 
and  Lady  Bridporij  as  authorities  for  them. 

This  statement  contains  extracts  from  the  books  of 
Hoienthalj  Cufellij  Milanensis  and  Itochettij  and  these 
extracts  were  submitted  to  the  consideration  of  the 
Master,  as  qualifying,  explaining,  correcting  or  contra* 
dieting  the  eflTect  of  the  passages  from  the  same  books, 
which  are  referred  to  or  cited  by  the  witnesses  of  the 
Defendants,  Lord  and  Lady  BridporL  And  at  the  close 
of  the  statement,  the  Plaintiff  insists  on  his  right  to  refer 
to  and  make  use  of  all  works  or  authorities,  or,  as  I  un« 
derstand  it,  any  passage  of  any  work  or  authority  cited 

for 
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for  the  DefendantB)  Lord  and  Lady  BridpoH^  which  he 
(the  Plaintiff),  has  not  used  in  that  statement 

Questions  being  raised  as  to  the  admissibility  of  the 
evidence,  it  appears,  that  the  Master  admitted  every 
book  which  was  produced  to  him  as  evidence  of  the 
written  law  of  StcHyj  to  be  read  before  him  as  such,  and 
also  every  extract  or  passage  from  every  text  writer 
which  was  stated  by  the  Plaintiff  in  his  state  of  fiicts 
and  referred  to  in  the  exhibit  Z. 

Upon  these  points,  the  Defendants,  Lord  and  Lady 
Bridportj  have  filed  no  exception,  and  upon  them  there 
is  no  controversy  on  this  occasion* 

But  the  Master  refused  to  admit,  as  evidence,  the 
case  and  the  joint  opinion  of  Buggiero  and  Cacace^  and 
so  much  of  the  depositions  of  Buggiero  and  Cacace  as 
related  thereto. 

He  also  refused  to  admit,  as  evidence,  any  passage 
from  the  books  exhibited  by  the  Plaintiff,  which  was 
not  cited  by  the  witnesses  examined  by  the  Plaintiff, 
or  specifically  referred  to  in  the  exhibit  Z. 

And  he  did  receive  as  evidence  for  the  Defendants, 
Lord  and  Lady  Bridportj  the  depositions  of  witnesses 
who  referred  to  certain  books,  without  requiring  the 
production  of  those  books. 

And  he  refused  to  receive  as  evidence  other  extracts 
from  the  same  books  which  were  tendered  on  behalf  of 
the  Plaintiff. 

And  upon  the  evidence,  as  it  was  constituted  after 
such  admissions  and  refusals,  the  Master  made  his  report 
dated  the  17th  of  December  184-4. 

To 


CASES  IN  CHANCERY. 

To  this  report,  the  PlaintifiF  and  some  of  the  Defend- 
ants have  taken  several  exceptions.  The  first  seven  of 
the  Plaintiff's  exceptions,  and  the  first  five  of  the  ex- 
ceptions of  the  excepting  Defendants  relate  to  the  re- 
ception and  rejection  of  evidence,  and  are  the  subject  of 
our  present  consideration. 

For  some  reason,  the  subjects  of  the  exceptions  are 
arranged  in  an  order  different  from  that  in  whicli  the 
Master's  findings  are  placed  in  his  report ;  but,  taking 
them  in  the  order  adopted  in  the  exceptions,  and  avoid- 
ing the  complication,  which  perhaps  was  necessary  in 
framing  the  exceptions,  it  is  alleged  by  the  Plaintiff  as 
follows :  — 

First.  The  Master  ought  not  to  have  received  the 
depositions  of  the  witnesses  of  the  Defendants,  Lord 
and  Lady  Bridporty  without  a  production  of  the  laws 
and  treatises  therein  referred  to. 

Secondly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  passages  from  the  books  cited  by  the 
witnesses  of  the  Defendants,  Lord  and  Lady  Bridportj 
although  such  passages  were  not  cited  by  the  Plaintiff's 
witness  Viola^  or  specified  in  the  exhibit  Z. 

Thirdly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  from  the  books  cited  by  the  witnesses 
for  the  Defendants,  Lord  and  Lady  Bridportj  such 
passages  as  were  specifically  designated  in  the  affidavits 
of  Hiigh  Jackson^  containing  references  to  the  original 
texts. 
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Fourthly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  from  the  books  cited  by  the  witnesses 
of  the  Defendants,  Lord  and  Lady  Bndporij  such  par- 
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ticular  passages  as  were  purported  to  be  extracted  or 
set  forth  in  the  depositions  of  the  witnesses  of  the  De- 
fendantS)  Lord  and  Lady  BridporL 

FiRhly.  The  Plaintiff  alleges,  that  the  Master  ought 
to  have  permitted  the  Plaintiff  to  read  from  his  own 
exhibits,  passages  which  support  or  authorize  the  depo- 
sitions of  his  own  witnesses,  and  not  cited  by  them,  nor 
specially  referred  to  in  exhibit  Z. 

Sixthly.  The  Plaintiff  alleges,  that  the  Master  ought 
to  have  permitted  the  Plaintiff  to  read  such  exhibits, 
and  English  translations  of  parts  thereof,  containing  re- 
ferences to,  and  specifically  designating  parts  of,  the 
original  text  of  such  laws  and  treatises. 

Seven tlily.  The  Plaintiff  and  the  excepting  Defendants 
allege,  that  the  Master  ought  to  have  received  as  evi- 
dence the  joint  opinion  of  linggino  and  Cacace, 

The  four  first  exceptions  relate  to  the  manner  in 
which  the  Master  has  dealt  with  tlie  evidence  of  the 
Defendants,  Lord  and  Lady  Bridport. 

The  three  other  to  the  manner  in  which  he  has  dealt 
witli  the  evidence  of  the  Plaintiff. 


The  questions  which  arise  are  to  be  considered  with 
reference  to  the  mode  in  which  a  foreign  law  ought  to 
he  proved  in  an  EngUsh  court  of  justice. 

With  foreiixn  laws  an  English  judfj[e  cannot  be  fa- 
miliar :  there  are  manv  of  which  he  must  be  totallv 
ignorant :  there  is,  in  every  case  of  foreign  law,  an 
absence  of  all  the  accumulated  knowledge  and  ready 
associations  which  assist  him  in  tlie  consideration  of 
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that  which  is  tlie  English  law,  and  of  the  manner  in 
which  it  ought  to  be  applied,  in  a  given  state  of  circum- 
stances to  which  it  is  applicable.  He  is  not  only  with- 
out the  usual  and  necessary  assistance  afforded  by  the 
accumulated  knowledge  and  able  suggestions  contained 
in  the  arguments  which  are  addressed  to  him,  but  he  is 
constantly  liable  to  be  misled  by  the  erroneous  sug- 
gestion of  analogies  which  arise  in  his  own  mind,  and 
are  pressed  upon  him  on  all  sides.  These  difficulties 
are  obvious  enough,  even  in  cases  in  which  he  may 
have  before  him  the  very  words  of  that  which  is  proved 
to  have  been  the  law  applicable  to  the  events  iii  ques- 
tion. Even  if  we  suppose  it  to  be  proved,  that  the  law 
has  not  been  legislatively  repealed  or  varied,  and  has 
not  JGdlen  into  disuse,  and  that  the  words  have  been 
accurately  translated,  still  the  words  require  due  con- 
struction, and  the  construction  depends  on  the  meaning 
of  words  to  be  considered  with  reference  to  other  words 
not  contained  in  the  mere  text  of  the  law,  and  also  with 
reference  to  the  subject  matter,  which  is  not  insulated 
from  all  others.  The  construction  may  have  been,  pro- 
bably has  been,  the  subject  of  judicial  dedsion:  instead 
of  one  decision,  there  may  have  been  a  long  succession 
of  decisions,  varying,  more  or  less,  from  each  otherf 
and  ultimately  ending  in  that  which  alone  ought  to  be 
applied  in  the  particular  case. 
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The  difficulty  which  arises  under  such  circumstances 
is  obviously  very  great ;  but  it  is  vastly  increased,  when 
the  law  itself,  or  the  form  or  collocation  of  words  in 
which  the  law  is  expressed,  has  never  been  authorita- 
tively expounded,  but  is  to  be  discovered  from  decisions 
or  usages,  or  from  the  opinions  of  unauthorised  writers, 
who  may  have  written  much  that  is  acknowledged  to  be 
existing  law,  and  also»  in  the  same  books,  much  which  is 
contrary  to  existing  law.    The  decisions  were  subject  to 

Nn  2  bei 


536 


CASES  IN  CHANCERY, 


1845. 


Earl 

Nelson 

«• 

Lord 

Bridport. 


be,  and  may  have  been,  altered  by  subsequent  dedsion, 
and  the  precise  application  of  them  to  the  case  in  questionf 
may  only  be  ascertainable,  by  means  of  an  accurate  his* 
torical  and  legal  deduction  from  all  that  has  passed  in  the 
courts  on  the  subject ;  and  a  judge  who  seeks  inform- 
ation as  to  a  foreign  law,  has  not,  in  himself,  the  means 
of  distinguishing  the  correct  from  the  incorrect  propo* 
sition  of  a  text  writer/  Whoever  has  considered  the 
nature  of  the  difficulties  which  frequently  arise  in  our 
own  courts,  in  the  investigation  of  English  law  ap- 
plicable to  particular  cases,  and  the  mode  of  reasoning 
and  investigation  by  which  it  is  endeavoured  to  sur- 
mount those  difficulties,  will  perceive  what  presumption 
it  would  often,  nay  generally,  be,  in  an  English  judge 
to  attempt  to  apply  the  same  process  to  the  investigation 
of  a  foreign  law,  and  the  consideration  of  its  proper 
application  to  particular  cases.  The  rule  of  English 
law,  that  no  knowledge  of  foreign  law  is  to  be  imputed 
to  an  English  judge  sitting  in  a  court  of  only  English 
jurisdiction,  is  undoubtedly  well  founded. 


And  as  cases  arise,  in  which  the  rights  of  parties 
litigating  in  English  courts  cannot  be  determined,  with- 
out ascertaining,  to  some  extent,  what  is  the  foreign 
law  applicable  in  such  cases,  the  foreign  law  and  its 
application,  like  any  other  results  of  knowledge  and 
experience  in  matters  of  which  no  knowledge  is  im- 
puted to  the  Judge,  must  be  proved,  as  facts  are  proved, 
by  appropriate  evidence,  i.  e.  by  properly  qualified  wit- 
nesses, or  by  witnesses  who  can  state,  from  their  own 
knowledge  and  experience,  gained  by  study  and  prac- 
tice, not  only  what  are  the  words  in  which  the  law  is 
expressed,  but,  also,  what  is  the  proper  interpretation  of 
those  words,  and  the  legal  meaning  and  eflFect  of  them 
as  applied  to  the  case  in  question. 
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Such  I  conceive  to  be  the  general  rule;  but  the  cases 
to  which  it  is  applicable  admit  of  great  variety.  Though 
a  knowledge  of  foreign  law  is  not  to  be  imputed  to  the 
Judge^  you  may  impute  to  him  such  a  knowledge  of 
the  general  art  of  reasoning,  as  will  enable  him,  with 
the  assistance  of  the  bar,  to  discover  where  fallacies  are 
probably  concealed,  and  in  what  cases  he  ought  to 
require  testimony  more  or  less  strict.  If  the  utmost 
strictness  were  required  in  every  case,  justice  might 
often  have  to  stand  still ;  and  I  am  not  disposed  to  say, 
that  there  may  not  be  cases,  in  which  the  Judge  may, 
without  impropriety,  take  upon  himself  to  construe  th(f 
words  of  a  foreign  law,  and  determine  their  application 
to  the  case  in  question,  especially  if  there  should  be  a 
variance  or  want  of  clearness  in  the  testimony. 


1845. 


In  the  case  of  Lindo  v.  Belisario  (a),  in  which  the 
evidence  taken  upon  the  interrogatory  was  not  clear  and 
positive.  Lord  Stcrwell  thought,  that  he  should  not  trans- 
gress his  duty  if  he  looked  beyond  the  evidence,  but 
not  farther  than  the  evidence  fairly  led;  and  in  both 
the  cases  of  Lindo  v.  Belisario  and  Dalrymple  v.  DaU 
rympl€{b)i  I  understand  him,  not  to  have,  considered 
any  nutliority,  opinion,  or  passage  not  distinctly  referred 
to  by  the  witnesses,  and  so  not  to  have  looked  farther 
than  he  considered  the  evidence  to  have  fairlv  led,  and 
yet,  to  have  gone  beyond  the  evidence,  in  considering, 
for  himself,  the  effect  of  the  authority  referred  to,  with 
the  view  of  acquiring  for  himself  notions,  by  which  he 
might  be  better  able  to  decide  upon  the  effect  of  the 
varying  or  obscure  testimony  of  the  witnesses. 


There  are  other  cases,  in  which  it  appears  to  me,  that 
this  is  a  mode  of  proceeding  which  might  not  be  im- 
properly 

(a)  1  Ha^n  C  C.  316.  (6)  3  Hogg.  54.  58.  81. 
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properly  adopted ;  but  such  cases  seem  to  be  exceptions 
to  the  general  rule,  and  in  all  of  them,  it  would  be 
necessary  to  use  great  caution.  A  judge,  endowed  as 
Lord  St(/well  was,  might  perhaps  safely  do  some  things 
which  other  judges  might  find  it  very  hazardous  to 
imitate.  In  this,  as  in  so  many  other  instances,  there  is 
room  for  the  exercise  of  a  sound  and  cautious  discre- 
tion, by  the  employment  of  which,  courts  are  enabled 
to  bring  some  cases,  otherwise  interminable,  to  a  good 
and  even  satisfactory  conclusion. 


The  opinion,  th(^  considerate  and  carefully  formed 
opinion,  which  is  the  result  of  any  man*s  knowledge  and 
experience  applied  to  a  complicated  case,  is  founded 
upon  views  of  the  subject  so  extensive,  upon  authorities 
so  far  differing  in  value,  and  upon  such  various  degrees 
of  practice,  that  it  would  be  impossible  to  trace  all  the 
sources  from  whence  it  is  derived,  or  to  examine  and 
determine  upon  the  elements  of  which  it  is  composed ; 
and  it  is  held  to  be  sufficient,  if  a  person  proved  to  be 
experienced  and  to  have  had  the  means  of  acquiring  an 
accurate  knowledge,  thinks  fit  to  state  distinctly,  that,  in 
his  opinion,  the  law  and  its  application  to  the  case  in 
question  are  such  as  he  states  them  to  be.  An  opinion 
so  proved  must  be  received  and  attended  to,  subject  to 
the  observations  which  may  be  justly  made  upon  the 
witnesses  themselves,  upon  the  circumstances  under 
which  their  testimony  is  given,  and  upon  the  opinion 
un  ler  consideration,  whether  contrasted  with  the  opi- 
nions of  other  witnesses  or  not. 


Considering  the  nature  of  the  case,  it  seems  to  me, 
that  the  witnesses,  in  giving  their  testimony,  may,  if 
they  think  fit,  refer  to  laws  or  to  treatises,  for  the  pur- 
pose of  aiding  their  memory  upon  the  subject  of  their 
examination. 

But, 
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But,  in  general)  it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law,  or  of  the  text  writer, 
detached  from  the  testimony  of  the  witness,  which  is  to 
influence  the  Judge.  The  testimony  of  the  witness,  or 
the  information  which  the  Judge  is  to  obtain  from  him, 
ought  to  be  founded  on  the  knowledge  which  he  pos- 
sesses, and  which  ought  to  have  been  derived,  not 
merely  from  his  own  observation,  as  a  percipient  witness 
in  the  course  of  his  own  practice  and  experience,  but 
also  from  a  study  of  the  law  itself,  and  the  recognized 
commentaries  thereon,  in  connection  with  his  own  ob- 
servations and  inferences,  made  in  the  course  of  his 
practice ;  and  when  he  refers  to  laws  and  books  in  con- 
nection with  the  testimony  he  gives,  he  must  be  con- 
sidered, only  as  indicating  them  to  be  amongst  the 
subjects  of  his  consideration  in  the  formation  of  his 
opinion.  If  he  does  not  distinctly  say  so,  he  is  not  to 
be  understood  as  saying  that  the  laws  or  commentaries 
to  which  he  refers  are  the  sole  foundation  of  his  opinion. 


1845. 


Earl 
Kelson 

V. 

Lord 
Bridport. 


It  has  been  made  a  question  whether  a  written  law, 
to  which  a  witness  refers,  ought  not  to  be  produced  and 
proved ;  and  there  are  cases  in  which  the  party  has  been 
required  to  prove  the  contents  of  the  written  law  by 
formal  evidence. 


I  conceive  that  it  would  be  an  advantage,  if  every 
law  or  commentary  to  which  the  witness  may  refer  were 
produced ;  for  although,  I  think,  that  when  it  is  pro- 
duced the  Judge  has,  in  general,  no  right  to  take  upon 
himself  the  business  of  construing  it  and  determining 
its  application;  yet  when  the  passages  are  produced, 
they  may  enable  the  party  affected  by  the  testimony, 
not  only  to  cross-examine  the  witness  as  to  his  own 
interpretation  or  inferences,  and  the  grounds  thereof, 
but  also  to  call  other  witnesses  to  the  same  points. 

Nn  4:  But 
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But  in  matters  of  foreign  laws  particularly  when  com- 
plicated, where  every  party  engaged  in  tlie  inquiry  is  a 
mere  disciple,  where  no  adept  is  present,  and  where 
re-investigation,  or  further  inquiry,  must  be  allowed  in 
every  case  of  surprise,  which,  in  this  as  in  other  cases, 
is  not  unlikely  to  happen,  the  advantage  of  immediate 
cross-examination  is  perhaps  of  less  importance  than 
might  at  first  be  supposed;  and  in  the  case  of  the 
Baron  de  Bodcy  it  appears  to  have  been  determined 
that  the  party  was  not  bound  to  produce  a  written  law 
or  decree  which  his  witness  referred  to,  and  the  evi- 
dence of  the  witness  was  received,  without  the  produc- 
tion of  the  decree  or  law.  This  case  appears  to  me  to 
be  stronger  than  that  which  is  the  subject  of  the  first 
exception  to  the  Master's  report ;  and  I  think  that  the 
Master  was  right  in  receiving  the  depositions  of  the 
witnesses  of  the  Defendants  Lord  and  Lady  Bridportj 
without  the  books  therein  referred  to  being  produced. 


The  same  rule  applies  in  other  cases,  in  which  the 
witness  possessed  a  scientific  knowledge  which  is  not 
imputed  to  the  Judge.  Thus  in  Collier  v.  Simpson  («), 
Lord  Chief  Justice  Tindal  did  not  allow  medical  books 
to  be  read,  but  said  he  saw  no  objection  to  the  witness 
being  asked  his  judgment  and  the  grounds  of  it,  which 
might  be,  in  some  degree,  founded  on  books,  as  a  part 
of  his  general  knowledge. 


If  the  laws  and  passages  referred  to  were  authorities 
understood  by  the  Judge,  if  the  interpretations  were  to 
be  his,  if  he  could,  a  priori,  (and  until  it  appeared  that 
there  was  some  sufficient  reason  for  his  doing  so)  look 
at  them  unconnected  with  the  testimony,  the  case  might 
be  different,  but,  in  the  first  instance,  at  least,  he  can 
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only  regard  them  as  connected  with  the  testimony^  and, 
except  with  regard  to  the  degree  of  weight  given  by  the 
testimony^  cannot  consider  them  at  all  important.  If 
he  reads  them,  they  may  appear  to  him  to  accord  with 
the  testimony,  or  to  diifer  from  it.  If,  in  his  view, 
they  accord  with  it,  nothing  is  gained.  If,  in  his  view, 
they  differ  from  it,  he,  being  ignorant  of  the  foreign 
law,  cannot  weigh  his  opinion  against  the  clear  and  un- 
contradicted opinion  of  the  witness,  whose  opinion  ought 
to  be  derived,  not  only  from  the  citation  in  question, 
but  from  all  the  sources  of  his  knowledge  of  the  law  of 
which  he  is  speaking. 


2  845. 
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The  citations,  however,  appear  to  me  to  be  material, 
and  to  require  the  most  careful  attention  of  the  other 
party,  who  may  avail  himself  of  them,  for  the  purpose 
of  correcting  any  error,  or  supplying  any  defect  in  the 
opinion  of  the  witness  already  examined,  by  means  of 
other  witnesses  to  be  afterwards  examined  for  the  pur* 
pose. 

This,  however,  must  be  done  in  a  proper  manner ; 
and  this  brings  me  to  the  questions  raised  by  the  second, 
third,  and  fourth  exceptions. 


I  will,  for  the  purpose  of  the  argument,  take  it  to  be, 
as  the  Plaintiff  alleges,  that  the  passages  of  the  several 
books  to  which  the  Defendants  have  specifically  referred, 
when  taken  by  themselves,  bear  a  sense,  different  from 
that  which  would  fairly  be  deduced  from  them,  if  taken 
in  connection  with  other  passages  which  are  to  be  found 
in  the  same  books,  and  that  such  other  passages  are 
specifically  referred  to  in  the  affidavits  of  Mr.  Jackson. 
I  say  nothing  of  the  translations,  because,  on  that  sub« 
jectj  no  complaint  has  been  made,  and  presuming  them 
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to  be  correct,  I  have  throughout  considered  the  trans- 
lations and  the  originals  as  one. 

The  Plaintiff,  being  supposed  to  have  discovered 
that  the  opinions  of  the  Defendants'  witnesses,  so  far  as 
they  were  derived  from  the  places  referred  to,  had  no 
solid  or  sufficient  foundation,  would  have  a  right  to 
bring  that  matter  under  the  consideration  of  tlie  Court. 
To  that  extent,  I  agree  with  him  ;  and  if  he  had  desired 
to  examine  witnesses,  for  the  purpose  of  shewing  the 
fallacy  or  correcting  the  error,  I  should,  upon  my  pre- 
sent view  of  the  case,  have  been  greatly  disposed  to 
assist  him,  if  it  had  been  necessary. 


But  instead  of  desiring  to  examine  witnesses  on  the 
subject,  he  seems  to  have  assumed,  that  the  new  pas- 
sages which  he  proposed  to  read,  were  evidence  of  ex- 
isting law,  or  that  every  party  who  cited  a  passage  from 
the  work  of  a  text  writer  was  bound  to  consider  every 
other  passage  taken  from  the  same  work  as  good  law. 
He  has  desired  the  Master  to  permit  him  to  select,  pro- 
duce, and  read,  such  passages  as  he  thought  fit  from 
the  books  cited  by  the  witnesses  of  the  Defendants, 
Lord  and  Lady  Bridport,  in  order,  I  presume,  that  the 
Master  might  himself,  and  without  the  assistance  of  any 
witnesses,  consider,  whether  those  passages  were  good 
law  or  not;  and  if  he  thought  them  good  law,  then 
might  interpret  them,  and  consider  the  weight  of  autho- 
rity which  ought  to  be  attached  to  them  ;  and,  after  con- 
trasting them  with  the  passages  cited  by  the  Defendants' 
witnesses,  at  last  decide,  by  his  own  judgment,  upon  the 
effect  which  they  ought  to  have  in  the  cause.  I  am  of 
opinion  that  the  Master  could  not  do  this,  and  that  the 
second,  third,  and  fourth  exceptions  must  therefore  be 
over-ruled. 

It 
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It  is  alleged,  that  a  particular  passage  is  erroneously 
set  out  in  the  deposition  of  the  witness  Tedaldij  and 
certain  words  are  alleged  to  have  been  improperly  sub- 
stituted for  the  word  ^  confinnatum!\a)  It  may  be  so ; 
but  I  cannot  consider  this  case  as  different  from  the 
others. 
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There  is  so  much  reason  to  think  that  the  sub- 
stituted words,  or  supposed  words,  are  a  mere  clerical 
error,  capable  of  being  corrected  by  a  very  moderate 
skill  in  verbal  criticism,  that  I  regret  that  any  difference 
should  have  arisep  between  the  parties  on  the  subject. 

But  if  any  importance  is  attaiched  to  them,  and  if  any 
verbal  or  clerical  error  be  denied,  then  the  case  is,  like 
the  rest,  a  subject  of  evidence,  and  the  Master  was 
right  in  rejecting  the  passage  which  was  tendered  to 
him  without  any  proper  evidence  to  support  it. 

The  two  next  exceptions  of  the  Plaintiff — the  fifth  and 
sixth — relate  to  the  Plaintiff's  evidence,  and  they  are 
subject  to  very  similar  considerations.  All  the  extracts 
and  passages  which  are  specifically  referred  to  in  the  ex- 
hibit Z  are  connected  with  the  evidence  of  the  wit- 
nesses. The  closeness  of  the  connection,  and  the 
assistance  which  the  passages  cited  may  afford  for 
inquiry  into  the  grounds  of  the  opinions  of  the  wit- 
nesses, and  affecting  their  testimony,  may  have  to  be 
hereafter  very  carefully  considered ;  but  there  is  a  con- 
nection, and  perhaps  also  a  reasonable  presumption, 
that,  in  the  opinion  of  the  witness,  the  passages  were,  at 
the  time  in  question,  considered  to  be  legal  authorities 
applicable  to  the  case,  and  to  be  interpreted  in  con- 
formity with  the  opinion  of  the  witness. 

But 

(a)  Conferre  matum. 
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T*^"^^     hibit  Z  are  not  connected  with   the  testimony  of  the 

Kblson       witnesses :  there  is  no  testimony,  from  which  it  can  be 

-=*•  inferred  or  presumed,  that,  in  tfce  opinion  of  any  wit- 

Bridport.     nessy  the  passages  now  sought  to  be  introduced  were, 

at  the  time  in  question,  considered  to  be  legal  authorities 

applicable  to  the  case,  or  interpreted  in  conformity  with 

the  opinion  of  any  witness ;  and,  for  this  reason,  I  am  of 

opinion  that  the  PlaintifTs  fifth  and  sixth  exceptions 

must  be  overruled. 

The  seventh  exception  of  the  PlaiQtiiT,  which  is  the 
same  as  the  fifth  of  Lady  Nelson  and  those  who  have 
joined  with  her,  relates  to  the  case,  with  the  joint 
opinion  of  Ruggiero  and  Cacace. 

It  is  fully  established,  that  the  opinions  of  properly 
qualified  persons  are  receivable  as  evidence  of  foreign 
law.  No  objection  is  made  to  the  qualification  of  the 
witnesses,  and  no  substantial  objection  is  stated,  to  the 
mode  in  which  the  facts  are  stated  in  the  case  sub- 
mitted to  them;  and  each  of  the  witnesses  has  distinctly 
sworn,  that,  according  to  the  best  of  his  knowledge  and 
belief,  the  opinion  is  in  accordance  with  the  law  of 
Sicilj/i  in  the  manner  therein  expressed. 

First.  It  was  stated  to  me  as  an  objection,  that 
the  case  was  stated  by  the  Plaintiff*  himself,  and 
not  by  the  Master,  and  that  it  was  not  commu- 
nicated to  the  Defendants.  By  this  mode  of  pro- 
ceeding, the  Plaintiff*  seems  to  me  to  have  exposed 
himself  to  the  hazard  of  being  deprived  of  the  benefit 
of  his  testimony,  in  the  possible  event,  of  its  appearing 
that  the  case  staled  by  him  was  not  the  very  case  be- 
tween the  parties,  or  that  it  contained  improper  sugges- 
tions. 
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tions,  calculated  to  mislead  the  witnesses.  But,  under 
the  circumstances  of  this  case,  I  think,  that,  at  the  risk 
to  which  he  unavoidably  exposed  himself,  the  PlaintifiF 
had  a  right  to  state  his  case  in  his  own  way,  and  that 
this  objection  to  the  evidence  cannot  prevail. 

Secondly.     The  other  objection  stated  is,  that  the 
evidence  ought  to  be  considered  as  concerted  between 

o 

the  two  witnesses,  and  that  the  depositions,  incorporating 
the  joint  opinion,  ought  to  be  considered  as  depositions 
concerted  and  prepared  before  the  examination,  contrary 
to  the  established  rules  of  the  Court.  I  am  of  opuiion 
that  the  objection  is  not  to  be  sustained. 

All  rules  must  be  considered  with  reference  to  the 
subject  to  which  it  is  proposed  to  apply  them ;  and  I 
am  very  much   inclined  to  think,  that  a  concurrent 
opinion,  formed,  as  this  is  sworn  to  have  been,  upon  the 
deliberate  and  conscientious  consideration  of  two  lawyers, 
in  consultation  with  others,  is  more  likely  to  be  correct 
and  satisfactory,  than  the  separate  opinions  of  the  two 
would  have  been.     If  the  witnesses  have  mutually  as- 
sisted one  another,  it  may,  perhaps,  be  so  much  the 
better.     The  common  result  of  the  separate  studies  and 
experience  of  the  two,  as  stated  by  themselves,  is  perhaps 
more  satisfactory  than  the  result  at  which  an  English 
judge  might  arrive  after  his  consideration  of  the  two 
separate  opinions.    On  the  whole,  after  consideration  of 
the  subject  with  all  the  attention  which  is  due  to  the 
Master  and  to  the  arguments  which  I  have  heard,  it 
appears  to  me,  that  the  joint  opinion  of  the  two  witnesses 
upon  the  case  which  was  submitted  to  them  ought  to 
h&ve  been  received  in  evidence,  subject,  of  course,  to  all 
proper  observations  thereon ;  and,  on  the  whole,  I  over- 
rule the  first  six  of  the  Plaintiff's  exceptions,  and  the 
first  four  of  the  exceptions  filed  by  Lady  Ne/son  and 

the 
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the  Matchamsj  and  I  allow  the  exception  which  is  the 
seventh  of  the  Plaintiff,  and  the  fifth  of  Lady  HeUon 
and  the  Matchams. 


Note. -^  See  the  foUowing  authorities  arranged  according  to 
their  dates. 

(1703)  Fouicrt  v.  Turst^  1  Bro.  P.  C.  129.,  Prec  in  CAanc.  207. 
(1718)  Fremoult  v.  Dedire^  1  P.  Wm.  489.     (1723)  JBurrowi  T. 
Jemmo^  8  Sir.  733.  (1744)  Gage  v.  Bvlketey,  Rktgw.  Ca.tenuHardw. 
878.,  5  Atk.  215.    (1774)  Mottyn  y.  Fabrigat^  Cowp.  174.    (1776) 
Haifordv, 3dorns,2 Hogg.  C.C.450,45U  (17S9)  WdpcUy.Ewer^ 
Ca.  tern,  Hardw.  276.  n.  ( 1 790)  Ganer  v.  Lady  Lanetborotigh,  Peakc^ 
17.    (1795)  Lindo  v.  BeHsario,  1  JKor^.  C.  C.  126.    (1797)  Aivet  T. 
Hodgson,  7  7>rm  i2<|i.  241.    (1800)  Boehtlinck  ▼.  Schneider^  5  Etp. 
58.     (1800)  JKfoi^  V.  RoberU,  3  £«/>.  163.     (l80l)  /i^/w  V.  l7«Acr- 
wood,  1  JE'iiW,  515.    (1802)  MiddUUm  v.  Janverin^  2  ITii^.  C.  C  64. 
(1806)  Pidoiei  Case,  30  5/.  TV.  483.  490,  491.    (1808)  Anonymom, 
cited  10  East,  287.    (1811)  Dalrympie  v.  DalrympU,  8  ^o^.  C.  C. 
54.58.81.    (1812)  C&ggT.i;<ry,  3C%imp&.  166.    (1815)  Ifittsr  V. 
Heinrick,  4  Camp.  155.  (1821)  ProtMi  ▼.  Gracey,  D.  ^  R.  {Nisi  P.) 
41.  n.    (1822)  Lacon  v.  Higgins,  D.  cj-  /2.  (JVmP.)  38.,  5  Star^. 
178.    (1827)  King  of  Spain  v.  Machado,  4  -Riai.  225.    (1828)  Troi- 
ter  V.  Trotter,  4  ^/igA,  JST.  5.  502.     (1831)  Becquet  v.  ilfiic  Car%, 
2  P.  4-  Ad.  951.    (1854)  Trimbey  v.    Vigmer,  1  ^iiig.  ^.  C.  151., 
4  ilf.  <J'  5ro«,  704.     (1854)  Alivon  V.  Fumival,  1  Cr.  3f«.  4-  -Rm. 
282.     (1837)  Breadalbane  v.   Chandos,  2  JM>/.  4-  Cr.  727.     (1840) 
Devaua  v.  5^/fff/tf,  8  Scott,  637.,  6  ^iwg.  JV^.  C.  358.   (1844)  7%^  Paroji 
de  BodeU  Case  (unpublished).  (1844)  Sussex  Peerage,  11  Cl.^  Fin. 
1 14.    Story's  Confl,  s.  637. 
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Dec.  6.  8.  10, 

Earl  NELSON  v.  Lord  BRIDPORT.  \\:  ll[  *''  ^^• 

1846. 

rilHE  exceptions  as  to  evidence  having  been  deter-      J^^"'    • 

"*"    mined,  the  case  now  came  on  to  be  argued  on  the  rpj^^  incidents 

remaining  exceptions,  namely,  the  8th,  9th,  10th,  1 1th,  to  real  estate,  j 

12th,  13th,  and  14th.     The  facts  and  arguments  are  alienating  or 

fully  stated  in  the  judOTient  of  the  Court.  limiting  it, 

^  J     ^  andthecoui 

Mr.    of  successi< 
to  it,  depend 
entirely  on  the  law  of  the  country  where  the  estate  is  situated. 

An  estate  in  Sici/t/^vns  granted  to  nn  English  subject,  which  he  disposed  of  by  bia 
will,  upon  certain  trusts.  Held,  that  as  he  could  not  subject  his  successor  tdi 
a  course  of  succession  different  Crom  that  which  accorded  with  the  grant  and  the] 
law  of  Sicifyf  so  neither  could  he  subject  the  successor,  as  such,  to  any  duties/ 
or  obligations  different  from  the  duties  and  obligations  which  by  the  grant  and  the! 
law  of  Siciljf  were  annexed  to  his  holding. 

The  law  of  a  foreign  country  is  to  be  proved  as  a  matter  of  fact,  by  the  testi- 
mony of  witnesses.  The  Judge  is  not  supposed  to  know  all  the  authorities  appli- 
cable to  the  case,  or  whether  any  older  laws  or  ^authorities,  which  may  be  cited, 
have  been  repealed  or  altered  by  subsequent  laws  or  authorities,  or  what  arc  the 
rules  of  construction  properly  applicable  to  the  authorities  when  ascertained. 

Ferdinand  the  IVth,  King  of  the  Two  ^ict/i^i,  granted  to  Horalio  Wzcouxit  Nelson 
for  himself  and  the  heirs  of  his  body,  the  estate  and  Duchy  o^  Bronte  in  Sicily^  with 
power  to  appoint  a  successor,  to  whom  solemn  investiture  should  be  granted  ac- 
cording to  the  law  of  Sicili^t  &c.  By  a  will  in  the  English  form,  Lord  Nelson  ap- 
pointed William^  afterwards  Earl  Nelson,  and  W,  Haslewood  to  succeed  to  the  Bronte 
estate,  and  he  devised  the  same  to  them ;  upon  trust  to  settle  it  upon  the  said 
WUltam,  afterwards  £url  Nelson,  for  life,  with  remainder  to  his  male  issue  in  strict 
settlement,  with  remainder  to  Mrs.  Bolton  for  life,  with  remainder  to  her  male  issue 
in  strict  settlement,  &c,  &c.,  if  the  law  of  Sicilt/  and  the  Duchy  admitted,  or  if  not,  in. 
such  manner  as,  in  their  opinion  and  discretion,  would  be  consistent  with  the  laws 
of  the  said  kingdom  and  duchy,  and  best  or  nearest  correspond  with  the  trusts  declared ; 
and. if  his  intention  might  be  more  effectually  accomplished  through  the  medium  of 
a  trust  than  by  an  actual  settlement,  he  empowered  his  trustees  to  retain  the  legal 
estate.  And  he  authorized  his  trustees,  at  their  will  or  pleasure,  to  sell  the 
Bronte  estate,  and  lay  out  the  purchase  money  in  England  to  be  held  upon  like 
uses.  After  the  testator's  death,  WiUiam  Earl  Nelson  memorialized  the  King  of 
the  Two  Sicilies^  setting  forth  the  devise  of  the  Bronte  estate^  and  praying  a  con- 
firmation of  the  gift  and  disposition  made  by  the  will,  and  investiture  was  there- 
upon granted  to  him.  During  the  life  of  WUliam  Earl  JVWiOTt,  a  law  was  made  in 
Sicily^  whereby  entails  were  abolished,  and  the  persons  lawfully  in  possession 
of  estates  became  absolute  owners.  IVUliam  Earl  Nelson  died  without  male  issue, 
having  devised  the  Bronte  estate  to  his  daughter  Lady  Bridport.  Upon  his 
death  the  Bronte  estate  was  claimed  by  Thomas  Lord  Nelson,  as  the  male  issue 
of  Mrs.  Bolton,  The  Court  upon  the  evidence  held,  first,  That  in  the  hands 
of  Horatio  Viscount  Nelson,  the  fief,  though  alienable  in  a  particular  manner, 
was  not  feodum  degenerans  or  in  forma  larg&  ;  and  that,  although  it  was  fcudum 
novum,  it  had  not  the  incident  of  alienability  which  might  have  attended  feudum 
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Mr.  Tinney,  Mr.  Gardner^  and  Mr.  E.  Palmer^  for 
the  Plaintiff,  and 

Mr.  Turner^  Mr.  Hodgson^  and  Mr.  Bctwyer^  for  the 
Defendants,  Lord  and  Lady  Bridport. 

Mr.  Kinderdey^   Mr.  Teed,   Mr.  Piggoli,  and    Mr. 
Lewin  for  the  other  parties. 

TJJ^  Master  o/t/ie  Rolls  reserved  his  judgment. 


TAe  Master  of  the  Rolls. 

Horatio  Viscount  Nelson  was,  at  the  time  of  his 
death,  possessed  of  and  entitled  to  the  duchy  and  es- 
tate  of  Bronte^  in  Sicily.  His  will  purported  to  appoint 
his  brother  William^  afterwards  Earl  Nelson^  and  WrY- 

liam 


novum  hot 
granted  on 
the  same 
conditions ; 
lecondly, 
thatf  upon 
the  death  of 
Viscount  Helm 
soMf  his  suc- 
cessor, either 
under  the  ap- 
pointment or 
the  limit- 
ations, became 
entitled,  not 
to  tifeudttm 
novum  or 
feudum  de^ 
generans,  but 
to  H  feudum 
nobUe  et  antu 
quum  to  be 
held  ih/ornid 

stricta;  thirdly,  that  Earl  William  had  been,  by  the  will,  duly  appointed  successor 
to  the  estate,  and  was,  as  such,  entitled  to  claim  investiture,  and  as  successor  became 
entitled  to  the  estates  with  all  the  rights  and  restrictions  incident  thereto  by  the 
Sicilian  law;  that,  as  the  law  then  stood,  the  estate  was  inalienable  by  himself,  and  was 
descendible  from  him  to  his  male  issue,  and  in  default  of  male  issue  to  his  female  issue ; 
and  that  no  operation  or  effect  could  be  given  to  the  testator's  express-ed  wish  and  in- 
tention as  to  the  succession  of  the  estate  beyond  that  which  the  law  of  Sici/y  allowed  ; 
fourthly,  that  the  trustees  could  not  have  made  a  valid  sale,  and,  being  unable  to 
execute  the  trust,  by  procuring  a  settlement  or  by  a' sale,  they  were  compelled  to 
submit  to  the  law  of  Sicily,  and  by  so  doing,  secured  the  execution  of  so  much  of  the 
trusts  as  could  by  the  law  of  Sici/j/  be  carried  into  effect ;  fifthly,  that  Earl  iVV^on, 
being  one  of  the  trustees  of  the  will,  was  bound  to  do  all  that  he  could  to  perform 
the  trusts  according  to  the  testator's  intention,  so  far  as  the  law  enabled  him  to  do, 
and  that  he  and  his  estate  were  answerable  in  this  Court  for  any  wilful  neglect  or 
violation  of  his  duty ;  but  that  the  will  as  to  the  Bronte  estate  had  been  executed, 
so  far  as  it  could  be  ;  sixthly,  that  the  subsequent  alteration  in  the  law  of  Siciiy 
could  not  be  deemed  to  have  revived  the  executory  nature  of  the  trusts,  but  that 
Earl  Nelson,  as  lawful  successor  of  the  estate,  with  all  the  legal  incidents  annexed 
thereto  by  the  law  of  Sicilj/,  became  entitled  to  the  absolute  ownership  of  the  estate, 
which  did  not  continue  to  be,  or  then  become,  liable  to  the  trusts  of  the  will ;  and, 
lastly,  the  Court  abstained  from  deciiling,  whether  Earl  William  did  or  omitted  to 
do  any  thing  which,  by  the  \ji\\  oi England,  made  him  answerable,  or  his  assets 
liable  in  this  country,  under  the  law  of  election  or  otherwise,  the  point  not  being 
then  properly  under  consideration. 
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Ham  Haslewoody  his  successors  on  trust,  giving  the  first 
beneficial  interest  in  the  estate  to  his  brother,  with  re- 
mainders over,  which,  (if  the  limitations  could  have  been 
secured,)  would,  in  the  events  which  have  happened, 
have  given  the  estate  to  the  Plaintiff,  now  Earl  Nelson. 
The  will  also  purported  to  give  to  the  trustees  a  power 
to  sell  the  estate ;  and  it  is  under  the  trusts  of  this  will 
that  the  PlaintiiF  now  claims  to  be  entitled,  either  to  the 
estate  itself,  or  to  some  equivalent  or  compensation  in 
lieu  of  it.  William  Earl  Nelson  obtained  possession 
and  investiture  of  the  estate  as  the  legal  successor  of 
Hoi'atioj  and  is  alleged  to  have  become  the  absolute 
owner  thereof,  for  his  own  use;  his  daughter,  the  De- 
fendant, Lady  Bridport^  claims  to  be  entitled  to  it,  as 
devisee  thereof  under  his  will. 


184.6. 


For  the  purpose  of  determining  the  rights  of  the 
parties,  it  became  necessary  to  ascertain,  as  well  as 
might  be,  what,  according  to  the  laws  of  Sicily^  as  af- 
fecting the  estate  of  Bronle^  was  the  operation  and  effect 
of  the  will  of  Horatio  Viscount  Nelson:  —  what  were 
the  powers  and  duties  of  the  trustees  thereby  appointed, 
and  what  were  the  rights,  interests,  and  duties  of  fFi7- 
liam  Earl  Nelson^  as  one  of  the  trustees  of  the  will,  and 
as  first  beneficial  devisee. 

Such  enquiries  as  were  thought  proper  were  referred 
to  the  Master,  who  reported  thereon.  Many  exceptions 
were  taken  to  his  report.  Some  of  them  related  only 
to  the  reception  or  rejection  of  evidence,  and  have  been 
already  disposed  of;  the  others  related  to  the  Master's 
findings  respecting  the  law  of  Sicily^  or  the  effect  of  it, 
and  these  are  the  subject  of  our  present  consideration. 

The  facts  necessary  to  be  noticed  are  as  follows  :  — 


Vol.  VIII. 


Oo 
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On  the  10th  of  October  1799,  Ferdinand  the  IVth, 
King  of  the  Two  Sicilies^  erected  certain  estates,  at  or 
near  Bronte  in  Sicily^  into  a  duchy,  and  granted  the  same 
and  the  dignity  or  title  of  Duke  of  Bronte  to  Horatio^ 
Baron  Nelson^  of  the  Nile  and  of  Bum/iam  Thorpe  in 
the  county  of  Norfolk. 


The  charter  or  instrument,  by  which  the  grant  was 
made,  was  written  in  the  Latin  language,  and  con- 
tained a  proviso,  in  which  the  grantor  is  made  to 
express  himself  to  the  eflfect  following:  —  The  said 
territory  or  town,  thus  by  us  made  a  duchy,  we  grant  to 
Horatio  Nelson,  for  an  honorary  fief,  so  that,  as  well  he 
as  the  heirs  lawfully  descending  of  his  body,  or  from 
the  person  whom  he  shall  have  nominated,  as  after  men- 
tioned, may  be,  for  ever,  styled  or  named,  and  be  treated 
and  held  by  all  as  dukes  of  the  town  or  territory  of 
Bronte,  and  as  well  in  the  councils  of  this  kingdom,  as 
in  any  other  assemblies  whatsoever,  take  their  station  as 
dukes  of  the  town  of  Bronte,  so  that  his  heirs  may  live 
in  the  same  duchy,  town,  or  territory,  thus  by  us 
granted  according  to  the  laws  of  the  Franks ;  that  is 
to  say,  that  in  the  succession,  the  elder  be  preferred  to 
the  younger  brothers,  and  the  male  to  the  females.  And 
we  grant  to  and  bestow  on  him  (as  well  if  there  exist, 
as  if  there  be  a  failing  of  heirs  of  his  body  descending), 
to  have  power  and  authority  to  nominate  whom  he 
pleases  (even  out  of  both  the  direct  and  collateral  line 
of  his  relations  or  kindred),  as  a  person  to  whom  an 
equally  solemn  investiture  shall  be  gi'anted  by  us,  ac- 
cording to  the  laws  and  capitularies  of  the  kingdom  of 
Sici'lt/,  and  preserving,  as  to  the  succession,  the  same 
law  of  the  Franks. 

Moreover,  we  will  and  expressly  command,  that  the 
Duke  Horatio  himself,  and  his  heirs  and  successors,  as 

aforesaid, 
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aforesaid^  recognise  the  duchy  of  Bronte  as  a  fief  held 
in  capite  of  our  royal  Court,  and  be  held  subject  and 
bound  to  the  military  service  which  is  due  to  us,  ac- 
cording to  the  rents  and  profits  of  the  same  duchy,  ac- 
cording to  the  usage  and  custom  of  this  our  kingdom  of 
Sicibf. 

hord  Nelson  received  the  license  of  King  George  III. 
to  accept  and  bear  the  title  of  Duke  of  Bronte^  and  he 
took  possession  of  and  received  the  rents  of  the  Sicilian 
estate  thus  granted  to  him. 

The  title  of  /^  Baron  Nelson  of  the  Nile  and  of  Burnham 
Thorpe  in  the  county  of  Norfolk,**  was  limited  to  him 
and  the  heirs  male  of  hb  body ;  but,  in  May  1801,  he 
was  created  a  Viscount,  and  in  August  following,  King 
George  IlL  gv&nied  to  him,  as  Horatio  Viscount  Nelson, 
the  dignity  of  "  Baron  Nelson  of  the  Nile,  and  of  /f/7- 
borough  in  the  county  of  Norfolk,^  to  hold  to  him  and 
the  heirs  male  of  his  body,  with  remainder  to  his  father, 
the  Reverend  Edward  Nelson,  and  the  heirs  male  of  his 
body,  with  remainder  to  the  heirs  male  of  the  body  of 
Susannah  Bolton,  one  of  the  sisters  of  the  Viscount, 
with  remainder  to  the  heirs  male  of  Catherine  Matcham^ 
another  of  his  sisters* 
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The  Plaintiff  in  this  cause  is  the  grandson  and  heir 
male  of  the  body  of  Susannah  Bolton;  the  Defendant, 
Lady  Bridport,  is  the  daughter  of  WiUiatn,  who,  after 
the  death  of  Horatio,  became  the  only  surviving  son  and 
the  heir  male  of  Edward,  the  father. 

Horatio  Viscount  Nelson,  being  entitled  to  the  title 
and  estate  of  Bronte  under  the  grant  of  October  1799, 
and  being  seized  of  and  entitled  to  some  real  estate  in 
England,  and  possessed  of  personal  estate,  made  his 

Oo  S  will. 
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will,  dated  the  1st  day  of  May  180S.  The  will  is 
made  in  the  English  form,  and  the  technical  terms, 
properly  applicable  to  devises  and  limitations  of  English 
lands,  are  applied  to  the  disposition  and  limitations 
intended  to  be  made  of  the  Bronte  estate.  After  giving 
certain  pecuniary  and  specific  legacies,  he  gave  to  his 
brother  WiUiam  Nelson  and  William  Haslevooody  all 
the  residue  of  his  personal  estate  (except  as  therein 
mentioned),  to  hold  to  them,  on  trust  to  convert  the 
same  into  money,  and  invest  the  same  for  the  purpose 
of  securing  an  annuity  of  1000/.  to  his  wife,  to  be  taken 
by  her  in  satisfaction  of  her  dower.  And  he  directed, 
that  if  the  annual  income  to  arise  from  his  residuary 
personal  estate,  when  invested,  should  be  insufficient 
to  answer  the  annuity  of  1000/.,  then  the  deficiency 
was  to  be  answered*  to  his  wife  out  of  the  rents,  issues, 
and  profits  of  his  barony,  town  and  feud  lands  and 
hereditaments  in  Farther  Sicily,  thereinafter  devised, 
and  he  charged  the  rents,  issues  and  profits  thereof 
with  the  payment  of  the  said  yearly  sum  of  1000/.,  or 
such  part  thereof,  as  the  investment  of  the  residue  of 
his  personal  estate  should  be  insufficient  to  pay,  so  that, 
in  all  events,  his  wife  should  be  entitled  to  receive  a 
clear  annual  income  of  1000/.  during  her  life,  provided 
that  his  will  should  not  be  construed  to  subject  his  real 
estate  in  England  to  the  payment  of  the  same  annuity. 
Subject  to  the  annuity,  the  testator  gave  his  residuary 
personal  estate  to  be  divided  amongst  his  brother  and 
sisters  and  their  issue,  in  the  manner  in  his  will  directed. 
The  testator  then  proceeded  as  follows;  —  "And  in 
pursuance,  and  in  exercise  and  execution  of  ail  and 
every  power  and  powers,  authority  and  authorities  en- 
abling me  in  this  behalf,  I  nominate  and  appoint  the 
said  Wllliavi  Nelson  and  William  Haslewood  and  their 
heirs  and  assigns  to  succeed,  on  my  death,  to  the  Duchy 
of  Bronte  in  the  kingdom  of  Farther  Sicily  and  the 

town 
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town  and  estate  of  Bronte^  in  the  same  kingdom,  and  all 
and  singular  the  messuages,  lands,  tenements,  jurisdic- 
tions and  immunities,  franchises  and  hereditaments, 
situate  in  the  kingdom  of  Farther  Sicily^  which  were 
granted  to  me  by  His  present  Majesty  i^4?;Y//;2£7;i^  King  of 
both  SicilieSyScc,  &c.  &&,  by  letters  patent  or  other  instru- 
ment, bearing  date  on  or  about  the  10th  day  of  the  month 
of  October  in  the  year  1799,  and  all  other  the  duchies, 
towns,  estates,  messuages,  lands,  tenements,  jurisdictions, 
immunities,  franchises  and  hereditaments,  situate  in  the 
said  kingdom  of  Farther  Sicily^  of  which  I  am  seized, 
or  over  which  I  have  any  power  of  nomination  or  ap- 
pointment, nevertheless,  upon,  under  and  subject  to  the 
trusts,  and  for  the  ends,  intents  and  purposes  herein- 
after expressed,  declared  and  contained  of  and  con- 
cerning the  same ;  and  I  give  and  devise  the  same 
duchies,  towns,  estates,  messuages,  lands,  tenements 
and  hereditaments,  unto  and  to  the  use  of  the  said 
William  Nelson  and  Williavi  Haslewood^  their  heirs 
and  assigns  for  ever ;  nevertheless,  upon  the  trusts  and 
to  and  for  the  ends,  intents  and  purposes,  and  under 
and  subject  to  the  powers,  provisoes  and  limitations, 
hereinafter  limited,  expressed,  declared  and  contained 
of  and  concerning  the  same,  viz. :  —  Upon  trust  that 
they  my  said  trustees,  &c.  do  and  shall,  immediatelv 
after  my  decease,  or  as  soon  after  as  circumstances  will 
admit,  at  the  costs  and  charges  of  my  trust  estate,  or 
the  rents,  issues  and  profits  thereof,  settle^  conx^ejj  and 
assure  the  said  duchies  SfCy  ar  1  appurtenances  to  the 
uses,  upon  the  trusts,  and  for  the  ends,  intents  and 
purposes,  and  under  and  su'>;ect  to  the  powers,  pro-> 
visoes  and  limitations  hei*eby  directed  to  be  limited, 
expressed  and  declared  concerning  the  same,  if  the 
laws  and  customs  of  the  said  kingdom  of  Farther  Sicihjj 
or  of  the  said  duchy  of  Bronte  will  admit,  and  if  the 
same  cannot,  in  all  respects,  be  effected  by  the  laws  and 
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customs  of  the  same  kingdom  or  duchy,  then,  in  such 
manner  and  form,  as  in  the  opinion  and  discretion  of  my 
trustee  or  trustees  for  the  time  being,  will  be  consistent 
with  the  laws'  and  customs  of  the  said  kingdom  or 
duchy,  and  best  or  nearest  correspond  with  the  same 
uses,  trusts,  ends,  intents  and  purposes,  powers,  pro- 
visoes and  limitations,  that  is  to  say :  —  To  the  use  of 
the  said  William  Nelson  and  his  assigns  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of 
waste ;  with  a  remainder  to  the  trustees  to  support  the 
contingent  uses  after  mentioned,  and  from  and  after 
the  decease  of  the  said  William  Nelson^  then  to  the  use 
of  the  first,  second,  third,  fourth,  fifth  and  all  and 
every  other  son  and  sons  of  the  body  of  the  said  William 
NelsoHf  lawfully  begotten  and  to  be  begotten,^  in  strict 
settlement ;  ^*  and  in  default  of  such  issue,  to  the  use 
of  Susannah  Bolton  and  her  assigns,  for  and  during  the 
term  of  her  life,  without  impeachment  of  waste :  with 
remainder  to  the  trustees  to  preserve  contingent  re- 
mainders, with  remainder  to  the  male  issue  of  Susannah 
Bolton^  in  strict  settlement;  with  like  remainder  to 
Catherine  Maicham  for  life,  and  to  the  male  issue  of  her 
body,  in  strict  settlement,  with  remainder  to  the  testator's 
own  right  heirs."  And  the  testator  then  proceeded  as  fol- 
lows :  —  "  And  I  hereby  authorise  and  empower  my 
trustees,  at  any  time  after  my  decease,  at  their  will  and 
pleasure^  to  sell  and  dispose  of  all  or  any  part  of  my  real 
estate  in  the  kingdom  of  Farther  Sicily^  for  such  prices 
in  money,  or  for  such  equivalent  or  recompense  in 
lands  &c.,  as  to  my  trustees  shall  seem  reasonable; 
and  upon  receipt  of  any  money  to  arise  from  such  sale 
&c.,  to  lay  out  the  same  in  the  purchase  of  any  free- 
hold estates  held  in  fee-simple,  and  situate  in  England, 
Ireland^  or  Wales"  The  lands  so  to  be  purchased 
with  money  arising  from  the  sale  of  lands  in  Sicily  &c., 
were  to  be  held  on  the  same  or  the  like  uses,  and  upon 
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and  for  the  same  or  the  like  ends,  intents  and  purposes, 
and  charged  and  chargeable  in  such  manner,  as  is  be- 
fore expressed  concerning  his  real  estates  in  Sicily,  or 
as  near  as  might  be,  and  the  change  of  circumstances 
would  admit.  And,  after  directing  that  persons  in 
possession  of  his  devised  estate  should  have  a  power 
of  leasing,  he  directed,  that  powers  to  the  same  or  like 
effect  should  be  contained  in  the  settlement  to  be  made 
as  directed ;  and  that  if  his  intention  and  the  provi- 
sions of  his  will  might  be  more  effectually  accomplished 
through  the  medium  of  a  trust  than  by  an  actual  set« 
tlement,  he  gave  power  to  the  trustees  to  retain  the 
legal  estate  of  his  real  estates  in  Sicily,  until  all  the 
trusts  should  have  been  fully  performed,  but,  in  the 
meantime,  the  rents  were  to  be  paid  to  the  persons,  who 
would  be  entitled  thereto,  in  case  a  settlement  were 
made.  And  he  gave  certain  decorations  and  jewels, 
in  his  will  described,  to  his  trustees,  to  be  held  as  heir 
looms,  to  be  enjoyed  by  the  persons,  who,  under  the 
limitation  in  his  will,  might  be  entitled  in  possession  to 
his  estates  in  Sicily,  or  the  lands  to  be  purchased  or 
taken  in  exchange  in  lieu  thereof.  And  of  his  will  he 
appointed  WiUiam  Nelson  his  brother,  and  William 
Haslemood  executors. 


1846. 


Earl 
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V, 

Lord 
Bridport. 


The  testator  made  several  codicils  to  his  will,  and  by 
one  of  them,  which  was  dated  the  19th  of  February 
1804,  he  gave  to  Lady  Hamilton  the  net  yearly  sum 
of  500/.,  to  be  paid  and  considered  as  a  tax  upon  the 
rental  of  his  estate  at  Bronte,  in  Sicily,  to  be  paid  every 
six  months,  the  first  to  be  paid  in  advance,  and  so  con- 
tinued, for  and  during  the  term  of  her  natural  life,  and, 
however  he  might  in  his  will  have  disposed  of  Bronte, 
he  declared  that  writing  a  codicil  to  it,  and  it  was  his 
intent,   notwithstanding  any  want  of  legal  forms,  (of 
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which  he  was  ignorant),  that  the  above  net  sum  should 
be  paid  Lady  Hamilton  as  he  had  before  wrote. 

The  testator  died  without  issue  on  the  21st  of  October 
1805;  his  will  and  codicils  were  proved  by  the  execu 
tors,  his  brother  William,  who  succeeded  to  his  title, 
and  William  Haslewood. 


The  trusts  of  the  will,  so  far  as  they  regarded  the 
English  property,  were  executed.  The  questions  in  this 
cause  arise  upon  what  was  or  ought  to  have  been  done 
with  Bronte,  the  estate  in  Sicily. 

By  the  grant  to  the  testator,  he  was  empowered  to 
nominate  whom  he  pleased,  as  a  person  to  whom  solemn 
investiture  was  to  be  granted  by  the  King  of  the  Two 
Sicilies,  according  to  the  laws  and  capitularies  of  the 
kingdom  of  Sicily,  and  preserving,  as  to  the  succession, 
the  law  of  the  Frajilcs. 


He  intended,  by  liis  will,  to  appoint  successors  in 
trust,  and  if  we  regard  the  will  with  reference  to  the 
interpretation  which  the  law  of  England  would  put  upon 
it,  the  duty  of  the  trustees  would  seem  to  have  been,  in 
the  first  place,  to  procure  a  setdement  of  the  Bronte 
estate,  with  the  limitations  stated  in  the  will,  if  the  laws 
of  Sicilij  would  permit. 

If  the  laws  of  Sicily  would  not  permit  of  limitations 
in  all  respects  the  same,  the  trustees  had  a  discretionary 
power,  to  procure  a  settlement  consistent  with  the  laws 
o(  Sicily,  such  as  might  best  or  nearest  correspond  with 
the  limitations. 

And  there  is  a  general  power  of  sale,  which  is  not 
expressed  to  be  conferred  with  reference  to  the  possible 

case. 
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case,  that  the  laws  of  Sieiltf  would  not  admit  of  any        1846. 

settlement,  which  the  trustees,  in  the  exercise  of  their     ^^'^' 

Earl 

discretion,  could  consider  to  be  nearly  corresponding       Nki^ox 
with  the  limitations  described  in  the  will.     The  power         j^' 
may,  perhaps,  be  not  unreasonably  considered  to  have     Bridport. 
been  given,  with  reference  to  some  such  contingency, 
but  nothing  of  that  sort  is  expressed. 

In  Januaty  1806,  WiUiarn^  the  first  beneficial  taker 
under  the  will,  who  had  become  Earl  Nelson,  presented . 
a  memorial  to  the  King  of  the  Two  Sicilies,  in  which, 
after  stating,  amongst  other  things,  so  much  of  the  will 
of  the  testator,  as  contained  the  devise  of  Bronte,  the  me- 
morialist expressed  his  hopes,  that  his  Majesty  would  be 
pleased  to  confirm  and  sanction  the  gift  and  disposition 
made  by  the  will,  and  to  direct  and  allow  such  proceed- 
ings to  be  had,  as  should  be  requisite  for  giving  effect 
to  his  Majesty's  intentions. 

A  power  of  attorney,  dated  the  15th  oi  March  1806, 
and  executed  by  William  Earl  Nelson  and  William 
Haslewood,  was  sent  to  Sicily,  and  thereby  they  autho- 
rised Abraham  Gibbs  and  Antonio  Forcella,  and  each 
of  them,  to  enter  on  the  Bronte  estate,  and  there- 
upon, in  the  name  of  Earl  Nelson,  or  in  the  joint  names 
of  the  trustees,  to  hold  and  exercise  and  enjoy  all  rights 
to  the  duchy  and  estate  belonging,  or  comprised  in  the 
grant  to  the  testator ;  and  to  recover  and  receive  rents, 
and  grant  leases,  and  do  all  acts  for  the  ordering, 
managing,  Bnd  improving  the  duchy  and  estate. 

On  the  20th  of  June  1806,  investiture  of  the  lands 
and  estate  of  Bronte  was  granted  to  William  Earl  Nelson 
by  the  King  of  the  Two  Sicilies  ;  and  by  a  notarial  in- 
strument, after  reciting  the  power  of  attorney,  and  that 
to  the  town  or  territory  of  Bronte,  with  the  title  of 

Duke, 
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Duke,  Earl  Ndson  succeeded,  as  being  appointed  and 
nominated  heir  by  his  brother  Horatio^  with  the  obliga- 
tion of  a  perpetual  trust,  as  appeared  from  the  trans- 
lation of  three  clauses  in  the  will  of  Horatio,  and  further 
reciting,  as  therein  mentioned,  a  note  of  the  investiture 
was  made,  and  was  drawn  up  and  registered,  according 
to  the  form  of  the  ordinances  of  the  kingdom. 


By  virtue  of  these  proceedings,  William  Earl  Nelson 
became  entitled  to  the  Bronte  estate,  for  such  interest 
and  with  such  powers,  restrictions,  and  duties,  as,  by 
the  laws  of  Sicily  then  in  force,  were,  under  the  circum- 
stances, incident  to  it.  He  had,  at  that  time,  an  only 
son,  who,  however,  died  without  issue  in  January  1808, 
leaving  the  Defendant,  now  Lady  Bridport,  his  only 
sister,  and  the  only  surviving  child  of  Earl  William ; 
Mrs.  Bolton  was  then  living.  During  the  lifetime  of 
Earl  William^  a  general  law  was  made  in  Sicily^  whereby 
the  intails  and  strict  forms  of  succession,  which  had  ren- 
dered certain  estates  inalienable,  were  abolished,  and 
the  persons  lawfully  in  possession  of  such  estates,  be- 
came absolute  owners,  and,  as  such,  enabled  freely  to 
dispose  of  them,  and  Earl  William,  being  conceived  by 
this  to  have  become  absolute  owner  of  Bronte,  made  a 
will,  attested,  as  required  by  the  law  of  Sicily,  by  six 
witnesses,  and  thereby,  after  reciting  that  he  had,  by  the 
law  of  Sicily,  become  the  absolute  proprietor  of  the 
Bronte  estate,  he  appointed  and  nominated  as  his  abso- 
lute heiress  and  free  successor,  in  and  to  all  his  heredi- 
tary estates  in  Sicily,  and  particularly  in  and  to  the 
Duchy  of  Bronte,  with  all  and  every  its  rights,  mem- 
bers, and  appurtenances,  his  daughter  the  Lady  Ckar^ 
lotte  Maiy  Baroness  Bridport,  wife  of  Sanuiel  Baron 
Bridport,  in  such  manner,  that  his  said  absolute  heiress 
and  successor  might  have  free  and  entire  power  and 
authority  to  take  and  enjoy  the  said  duchy,  for  herself 

and 


CASES  IN  CHANCERY. 

and  her  heirs,  and  to  dispose  of  the  same,  as  well  by 
acts  and  deeds  in  her  lifetime,  as  by  her  last  will  and 
testament. 

JViUiam  Earl  Nelson  died  on  the  28th  o{ February  1885, 
without  having  revoked  or  altered  his  will,  and  under 
the  will,  Lady  Bridport  now  claims  to  be  absolutely 
entitled  to  the  Bronte  estate. 
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Upon  the  death  of  Earl  William^  the  English  titles 
and  estates  devolved  upon  Thomas,  the  son  of  Susannah 
Bolton^  who  thereupon  became  Thomas  Earl  Nelson; 
and  upon  his  death,  which  took  place  soon  afterwards, 
viz.,  on  the  1st  of  November  1885,  the  same  titles  and 
estates  devolved  upon  his  son,  the  Plaintiff,  Horatio^ 
now  Earl  Nelson,  who  claims  to  be  entitled,  either 
specifically  to  the  Bronte  estate,  which  in  that  case 
ought  to  be  procured  for  him,  or  if  that  cannot  be,  then 
to  the  value  of  the  Bronte  estate,  to  be  made  good  out 
of  the  personal  estate  of  Earl  William,  and  invested  in 
the  purchase  of  English  lands,  to  be  settled  pursuant  to 
the  will  of  Viscount  Horatio^ 

In  considering  the  Master's  report  and  the  excep- 
tions thereto  which  remain  to  be  considered,  it  ap- 
pears to  me,  that  it  will  be  most  convenient,  first,  to 
state,  as  distinctly  as  I  can,  the  several  propositions 
which  are  expressly  stated  or  clearly  involved  in  the 
Master's  findings;  and,  secondly,  the  several  propo- 
sitions which  are  expressly  stated,  or  clearly  involved  in 
the  several  grounds  and  reasons  on  which  the  Plaintiff 
has  founded  his  exceptions.  I  shall  then  state  the 
conclusions  to  which  I  have  arrived,  after  the  best  and 
most  careful  consideration  which  I  have  been  able  to 
give  to  the  evidence. 


The 
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The  law  of  a  foreign  country  is  to  be  proved  as  a 
matter  of  fact  by  the  testimony  of  witnesses.  The 
judge  is  not  supposed  to  know  all  the  authorities  ap« 
plicable  to  the  case,  or  whether  any  older  laws  or 
authorities  which  may  be  cited,  have  been  repealed 
or  altered  by  subsequent  laws  or  authorities,  or  what 
are  the  rules  of  construction  properly  applicable  to  the 
authorities  when  ascertained. 


In  the  case  of  conflicting  evidence,  (which  unfortu- 
nately exists  here,)  and  in  the  absence  of  all  adequate 
means  of  ascertaining  what  is  the  amount  or  degree  of 
confidence  which  ought  to  be  justly  reposed  in  the  tes- 
timony of  the  respective  witnesses,  the  difficulties  of 
coming  to  a  satisfactory  conclusion  are,  perhaps,  in- 
superable. I  have  endeavoured,  in  the  consideration  of 
this  case,  to  apply  the  principles,  to  which  I  adverted 
in  giving  my  opinion  upon  the  exceptions  which  related 
to  the  admissibility  of  evidence ;  —  where  the  testimony 
itself  has  appeared  to  require  it,  I  have  cautiously  re- 
ferred to  those  authorities  to  which  I  was  distinctly  led 
by  the  testimony;  I  have  not  gone  further  in  reading 
authorities  and  text  writers ;  and  I  have  certainly 
omitted  no  trouble,  in  the  eflbrt  to  come  to  riiiht  con- 
elusions  ;  but  it  would  be  fruitless  to  attempt  any  minute 
detail  of  the  reasons,  by  which,  after  the  best  investiga- 
tion I  could  give  to  the  subject,  my  opinion  has  been 
formed. 

The  conclusions  to  which  the  Master  has  been  led, 
by  his  consideration  of  the  evidence,  are  substantially  to 
this  effect. 


1.  Horatio  Viscount  Nelsofi  was,  under  the  grant  to 
him  of  the  Bronte  estate,  entitled  to  hold  the  same  to 
him  and  the  heirs  of  his  body,  according  to  the  law  of 

the 
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the  Franks,  with  power  to  appoint  a  successor,  who 
should  receive,  from 'the  crown  of  Sicily^  investiture 
thereof,  to  be  held  by  him  and  the  heirs  of  his  body, 
according  to  the  law  of  the  Frmiks. 

2.  He  had  no  power  to  alienate  tlie  estate,  except  by 
exercising  his  power  to  nominate  a  successor,  wiio  was 
to  hold  according  to  the  terms  of  the  grant,  and  by 
nominating  a  successor,  his  power  of  alienating  was  ex- 
hausted. 
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3.  He  held  the  estate  as  a  noble  fief  in  capite^  expacto 
et  praoidentia  principis. 

4'.  The  proper  and  only  effect  of  his  will,  as  to  Bronte^ 
was,  to  appoint  his  brother  IVilliam  his  successor,  and 
thereby  entitle  him  to  receive  investiture  under  the  ori- 
ginal grant. 

5.  No  estate  or  interest  in  the  land  passed  by  the 
will  alone  to  the  trustees,  to  the  successor,  or  to  any 
other  person. 

6.  The  trustees,  as  such,  and  William  Earl  Nelson 
had  not,  either  together  or  separately,  any  power  to 
procure  the  estate  to  be  settled  or  conveyed  to  the  uses 
or  upon  the  trusts  contained  in  the  will,  or  any  power 
to  sell  the  estate,  or  give  to  the  purchaser  a  right  to 
claim  investiture  under  the  grants 

7.  But  JVilliam  Earl  Nelson,  as  feudal  nomineef  took 
and  became  seized  of  the  estate  under  the  original  grant, 
to  be  held  to  him  and  the  heirs  of  his  body,  according 
to  the  law  of  the  Franks,  as  a  noble  fief  in  capita,  ex 
pacto  et  providentid  principis,  in  fimnd  strictd. 


8.  And 
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184&  a.  And  apon  tht  abdition  of  finidal  tenant  in  Stdfy^ 

"^^^  and  the  ehangei  thcrdqr  madt  in  tbe  graeral  law  of 

VwuKm  Siei^  WilUam  Earl  J/ekom  becamt  the  abiolnte  owner 

1^  of  the  estate  in  fee  simple. 

Tbe,  Matler'i  findings  exprssstng  or  infolfing  these 
propositions  are  esoepted  to  by  tbe  Plaintiff,  who  al« 
leges,  that  the  Master  ought  to  have  come  to  oondn- 
sjons  in  oonfiHrmitjr  with  the  following  pn^NMitions :  *- 

1.  Horatio  Viscoant  Nelson  held  the  estate  as  toiant 
m  oipi^  of  the  CrowUf  as  aytedNm  msiMi  and  as  1!^^ 
noUkf  and  as  hfiudum  improprkm  or  d^^natmi^  or  in 
Jbrmdlargd. 

&  Holding  the  estate  nnder  the  three  ybnmffir  de- 
scribed in  tlie  eighth  exception,  he  had  power,  by  his 
will,  to  authorise  and  empower  any  one  or  more  trusts^ 
or  trustee?,  to  sell  and  dispose  of  the  estate  to  any  per- 
son,  for  a  price  in  money,  to  receive  the  money  on 
the  trusts  of  the  will,  and  to  cause  or  procure  investi- 
ture of  the  Jief  to  be  granted  to  the  purchaser. 

S.  Such  estate  in  the  lands,  and  such  right  to  claim 
investiture  thereof,  passed  or  was  given  by  the  will  to 
the  trustees,  or  to  Elarl  Nelsoti^  as  enabled  them,  or  one 
of  them,  to  sell  the  estate,  for  a  price  in  money  to  be 
received  and  invested  on  the  trusts  of  the  will,  and  to 
cause  or  procure  investiture  thereof  to  be  granted  to  the 
purchaser. 

4.  The  trustees  or  one  of  them  having  the  power  to 
sell  the  estate^  it  was  obligatory  upon  them  to  exercise 
that  power,  in  order  thereby  to  perform  the  trusts  by 
the  will  declared  in  the  event  of  a  sale. 

5.  Notwithstanding 
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5.  Notwithstanding  the  investiture  of  Earl  WiUiam, 
he  took  an  estate  which  permitted  him  or  the  trustees  to 
sell  the  estate,  which  ought  accordingly  to  have  been 
sold. 

6.  And  as  well  before  as  during,,  and  after  the  period 
between  1812  and  1818,  (when  the  changes  in  the  Sici" 
lian  law  were  completed),  the  estate  of  BroniCf  or  the 
estate  of  William  Earl  Nelson  and  William  Hadeaooodf 
in  respect  thereof,  continued  subject  and  liable  to  the 
trusts  of  the  will,  so  far  as  they  regard  the  sale  of  the 
estate  and  the  obligation  to  sell  it. 

The  fundamental  difference  between  the  two  sets  of 
propositions,  which  I  have  thus  stated,  seems  to  consist 
in  this ;  that  the  propositions  on  which  the  Defendants 
rely,  rest  on  the  opinion,  that  the  power  of  nominating 
a  successor  did  not  alter  the  nature  of  the^ig/^given  by 
the  other  clauses  of  the  grant,  further  than  was  dis- 
tinctly expressed;  whereas,  the  propositions  on  which 
the  Plaintiff  relies  rest  on  the  opinion,  that  the  estate  in 
the  hands  of  Lord  Nelson  was  alienable,  either  because 
it  vfSLsJeudum  novum,  or  because  the  power  of  nominat- 
ing a  successor  converted  it  into  feudum  impropmum  or 
degcnerans  or  informd  larga. 

By  the  charter  of  Ferdinand  the  IVth,  the  estate  of 
Bronte  was  constituted  a  duchy,  and  was  granted  to 
Horatio  Lord  Nelson,  to  be  held  by  him  and  the  lieir^ 
of  his  body,  according  to  the  laws  of  the  Franks,  by 
which,  in  the  succession  to  the  estates,  the  elder  was 
preferred  to  the  younger  brothers,  and  males  were  pre- 
ferred to  females.  • 
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According  to  the  laws  of  Sicily  then  in  force,  it  is,  I 
think,  admitted,  that  an  estate  thus  granted,  without  any 

additional 
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additional  formulay  was  a  noble  and  pactionated  fief, 
which  was  to  be  held  injbrmd  strictd. 

But  tlie  Plaintiff  contends,  that  the  clause  in  the 
grant,  whereby  the  grantee,  in  failure  of  heirs  male  of 
his  body  descending,  was  empowered  to  nominate  whom 
he  pleased  to  be  his  successor,  had  the  effect  of  making 
the  estate,  in  the  hands  of  Lord  Nelson^  ajeudum  dege^ 
nerans^  with  all  the  incidents  attached  to  that  species  of 
fief,  and  that,  with  respect  to  the  power  of  alienating^ 
the  effect  of  a  power  to  appoint  a  successor  was  equiva- 
lent to,  or  even  greater  than,  a  clause  of  *^  cut  dederit** 
introduced  into  the  grant 

On  the  part  of  the  Defendants  this  is  denied ;  they 
admit  that  Lord  Nelson  had,  indeed,  an  absolute  power 
to  appoint  a  successor,  and,  by  such  appointment,  to 
depart  from  the  forma  stricta^  which,  in  the  absence  of 
s.uch  appointment,  would  have  governed  the  succession 
from  himself  personally ;  but  that,  by  the  very  terms  of 
the  grant,  the  successor  was  to  hold  in  forma  stricid, 
and  in  llie  hands  of  the  appointed  successor,  the^fief 
was  to  be  noble,  pactionated,  and  held  according  to  the 
law  of  the  Franks. 


Supposing  that  the  power  might  have  been  exercised 
by  act  inter  vivos,  it  may  have  been,  that  Lord  Nelson 
personally,  might  have  sold  or  contracted  to  sell  the 
estate,  and  have  thereupon  nominated  the  purchaser, 
(being  a  proper  person),  to  be  his  successor.  But  the 
power  of  alienating  is  to  be  determined  with  reference 
to  the  terms  of  the  grant,  and  although  Lord  Nekon 
was,  by  peculiar  bounty  and  as  a  special  favour,  em- 
powered to  nominate  a  successor,  who  was  not  one  of 
his  own  kindred,  and  might,  personally,  have  availed 
himself  of  such  power  to  effect  a  sale,  it  does  not  thence 

follow, 
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follow,  that  the  Jt^  was  to  be  considered  as  a  ftudum 
degeneransy  or  that  the^rma  siricta  was  to  be  departed 
from,  any  further  than  was  warranted  by  the  express 
words  of  the  grant.  The  successor  was  to  receive  a  noble 
and  pactionated  fief,  the  succession  to  which  was  sub- 
jected to  the  law  of  the  Franks,  and  must  have  been  a 
person  proper  to  receive  investiture  of  and  to  enjoy  such 
an  estate. 


1846. 


The  Plaintiff,  alleging  that  the  clause  for  nominating 
a  successor,  did  (notwithstanding  the  other  clauses  in 
the  grant),  make  the  fief  feodum  degenerans,  alleges  also, 
that  the  fief  was  alienable  as  feudum  naoum ;  and  it 
seems,  that  in  ordinary  cases,  vl  feudum  fiovum  was  alien- 
able by  the  grantee,  but  not  universally.  I  think  the 
evidence  shews,  that  the  grant  might  be  made  on  such 
terms  and  conditions  as  to  prevent  alienation  even  of 
feudum  navumf  either  altogether  or  otherwise  than  in  a 
particular  manner ;  and  it  appears  to  me  that  the  condi- 
tions of  the  grant  now  in  question  are  of  that  kind.  If 
this  fief  was  known  or  intended  to  be  subject  to  the  or- 
dinary incidents  of  feudum  novum,  and  as  such  to  be 
capable  of  alienation  at  pleasure,  it  would  have  been 
superfluous  to  provide  for  alienation  or  departure  from 
the  forma  stricta,  by  the  special  grant  of  a  power  to 
nominate  a  successor. 

And  I  have  therefore,  and  after  comparing  together 
the  depositions  of  the  witnesses  on  both  sides,  come  to 
the  conclusion,  that  in  the  hands  of  Lord  Nelson,  the 
fief,  though  alienable  in  a  particular  manner,  was  not 
feudum  degenerans  or  informd  largd,  and  tliat,  although 
it  was  feudum  tiovum,  it  was  not  feudum  novum  with  the 
incident  of  alienability,  which  might  have  attended 
feudum  novum  not  granted  on  the  same  conditions. 


Vol.  VIII. 
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additional  formnlB,  Was  a  noW'        <*  nonuMted  and 
which  was  to  be  held  mjmmi/ ;    -»  E«l  Ndm)  and 

.->/'     on  hia  death  to  the 


I?/ 


But  the  Plaintiff  coo? 
grant,  whereby  the  gr 
hia  body  desoending*  / 


// 


jQ  the  tnuts  of  his  willy 
48  lunited  to  WHUamTSoA 


he  pleased  to  be  hr 

the  estate,  in  th'  >/  ^P«*  ***«  ^'^  "»  whether  it  ope- 

nermu  with  alVj      '^  ^'^  appointment  of  a  successor. 

fief,  and  tbir  / 

the  eflbet^'       should  seem,  that  the  successor  so  sp- 

lenttOk^     did,  as  nominee  of  the  grantee  having  the 

btiod    ^'^  ^^  estate  under  the  grants  with  all  the 

>      A  i^^ictions,  and  incidents  thereto  annexed  by 

inir  of  Sicily  and  the  conditions  of  the  grant 

If  the  will  did  not  operate  as  the  appointment  of  a 
idccessor,  the  successor  entitled  to  investiture  would 
have  to  be  determined  by  the  course  of  succession 
authorised  by  the  law  of  Sicily^  and,  in  default  of  issue 
of  Lord  Nelson^  his  brother  WiUiam  Earl  Nelson  would, 
as  next  heir  male  collateral,  have  been  lawful  suc- 
cessor. 


No  particular  form  appears  to  have  been  necessary 
to  give  validity  to  the  nomination  or  appointment  of  a 
successor ;  but,  for  reasons  given  by  some  of  the  wit- 
nesses, two  persons  could  not  be  legally  appointed  joint 
successors,  and  the  witnesses  for  the  PlaintiiF  do  not 
seem  to  have  considered  that  the  will  did  operate  as  the 
nomination  or  appointment  of  a  successor,  but  gave  to 
the  trustees  an  authority  which,  in  their  view,  was  a 
mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord 
Nelson  himself  might  have  sold,  and  that  he  had  power 
to  authorise  his  fiduciary  heirs  to  do  all  that  he  might 
have  done  himself* 

Now 
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power  which  Lord  Nelson  had  to  sell,  if  it 

his  power  to  appoint  a  successor,  was 

him  otherwise  than  by  his  will,  and  if 

irate  as  an  execution  of  the  power, 

at  all  exercised;  and  as  it  is  dis- 

the  witnesses,  and  particularly  by  the 

'^  -ness  Violay  that  the  power  was  granted 

alone,  and  could  not  pass  to  his  fiduciary 
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The  opinion  rests,  as  I  suppose,  upon  the  notion  that 
the  estate  or  JUf  was  held  by  Lord  Nelson^  either  as 

feuduM  degenerans  or  as  fetidum  naoum^  with  an  inci- 
dental power  of  free  and  unrestricted  alienation.  As- 
suming this  notion,  the  witnesses  consider  (at  least  so  it 
seems)  that  Lord  Nelson  had  power  freely  to  sell  the 

.estate,  not  only  by  his  own  personal  act  or  nomination, 
but  by  his  agents  or  trustees  appointed  by  his  will  for 
that  purpose;  and  if  it  appeared  that  Lord  Nelson  him- 
self had  a  power  so  general  and  free,  and  if  the  power 
given,  or  meant  to  be  given  to  his  trustees  by  his  will, 
was  not  discretionary,  but  mandatory,  as  the  witnesses 
also  suppose,  it  might  have  been  right  to  say,  (as  they 
do),  that  until  the  investiture  of  Earl  William^  the 
trustees  might  have  sold  the  estate. 


But  the  whole  inference  rests  npon  the  correctness  of 
placing  the  estate  or  fief,  which  Lord  Nelson  held,  under 
the  class  of  feudum  natntm  or  Jeudum  degenerans^  and 
then  attributing  to  it  the  consequences  usually  attending 
fiefs  properly  within  such  classification  or  nomencla- 
ture. This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the 
fief  must  depend  on  the  peculiar  conditions  of  the  grant 
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CASES  IN  CHANCERY. 

By  his  will,  Horatio  Viscount  Nelson  nominated  and 
appointed  William  Nelson  (afterwards  Earl  Nelson)  and 
JViUiam  Haslemood  to  succeed  on  his  death  to  the 
duchy  and  estate  of  Bronte^  upon  the  trusts  of  his  will, 
and  the  first  beneficial  use  was  limited  to  WiUiam  Earl 
Nelson  for  life. 


The  first  question  upon  the  will  is,  whether  it  ope- 
rated as  a  nomination  or  appointment  of  a  successor* 

If  it  did,  it  should  seem,  that  the  successor  so  ap- 
pointed would,  as  nominee  of  the  grantee  having  the 
power,  take  the  estate  under  the  grant,  with  all  the 
powers,  restrictions,  and  Incidents  thereto  annexed  by 
the  law  of  Sicily  and  the  conditions  of  the  grant 

If  the  will  did  not  operate  as  the  appointment  of  a 
successor,  the  successor  entitled  to  investiture  would 
have  to  be  determined  by  the  course  of  succession 
authorised  by  the  law  of  Sicily^  and,  in  default  of  issue 
of  Lord  Nelson,  his  brother  William  Earl  Nelson  would, 
as  next  heir  male  collateral,  have  been  lawful  suc- 
cessor. 


No  particular  form  appears  to  have  been  necessary 
to  give  validity  to  the  nomination  or  appointment  of  a 
successor ;  but,  for  reasons  given  by  some  of  the  wit- 
nesses, two  persons  could  not  be  legally  appointed  joint 
successors,  and  the  witnesses  for  the  Plaintiff  do  not 
seem  to  have  considered  that  the  will  did  operate  as  the 
nomination  or  appointment  of  a  successor,  but  gave  to 
the  trustees  an  authority  which,  in  their  view,  was  a 
mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord 
Nelson  himself  might  have  sold,  and  that  he  had  power 
to  authorise  his  fiduciary  heirs  to  do  all  that  he  might 

have  done  himself. 

Now 
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Now  the  power  which  Lord  Nelson  had  to  sell,  if  it 
depended  upon  his  power  to  appoint  a  successor,  was 
not  executed  by  him  otherwise  than  by  his  will,  and  if 
his  will  did  not  operate  as  an  execution  of  the  power, 
the  power  was  not  at  all  exercised ;  and  as  it  is  dis- 
tinctly stated  by  the  witnesses,  and  particularly  by  the 
Plaintiff's  witness  Viola,  that  the  power  was  granted 
to  HofMtio  alone,  and  could  not  pass  to  his  fiduciary 
heirs,  it  cannot  be  alleged,  that,  on  this  ground,  he  could 
authorise  his  fiduciary  heirs  to  do  all  that  he  might  have 
done  himself* 


1846. 


The  opinion  rests,  as  I  suppose,  upon  the  notion  that 
the  estate  or  ^fief  was  held  by  Lord  Nelson,  either  as 

feudum  degenerans  or  as  feudum  novum,  with  an  inci- 
dental power  of  free  and  unrestricted  alienation.  As- 
suming this  notion,  the  witnesses  consider  (at  least  so  it 
seems)  that  Lord  Nelson  had  power  freely  to  sell  the 

.  estate,  not  only  by  his  own  personal  act  or  nomination, 
but  by  his  agents  or  trustees  appointed  by  his  will  for 
that  purpose;  and  if  it  appeared  that  Lord  Nelson  him- 
self had  a  power  so  general  and  free,  and  if  the  power 
given,  or  meant  to  be  given  to  his  trustees  by  his  will, 
was  not  discretionary,  but  mandatory,  as  the  witnesses 
also  suppose,  it  might  have  been  right  to  say,  (as  they 
do),  that  until  the  investiture  of  Earl  William,  the 
trustees  might  have  sold  the  estate. 


But  the  whole  inference  rests  upon  the  correctness  of 
placing  the  estate  or  fief,  which  Lord  Nelson  held,  under 
the  class  of  Jeudum  novum  ot  feudum  degenerans,  and 
then  attributing  to  it  the  consequences  usually  attending 
fiefs  properly  within  such  classification  or  nomencla- 
ture. This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the 
fief  must  depend  on  the  peculiar  conditions  of  the  grant 
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CASES  IN  CHANCERY. 

By  his  will,  Horatio  Viscount  Nelson  nominated  and 
appointed  William  Nelson  (afterwards  Earl  Ndson)  and 
JViUiam  Haslemood  to  succeed  on  bis  death  to  the 
duchy  and  estate  of  Bronte^  upon  the  trusts  of  his  willi 
and  the  first  beneficial  use  was  limited  to  William  Earl 
Nelson  for  life. 


The  first  question  upon  the  will  is,  whether  it  ope- 
rated as  a  nomination  or  appointment  of  a  successor. 

If  it  did,  it  should  seem,  that  the  successor  so  ap- 
pointed would,  as  nominee  of  the  grantee  having  the 
power,  take  the  estate  under  the  grant,  with  all  the 
powers,  restrictions,  and  incidents  thereto  annexed  by 
the  law  of  Sicily  and  the  conditions  of  the  grant. 

If  the  will  did  not  operate  as  the  appointment  of  a 
successor,  the  successor  entitled  to  investiture  would 
have  to  be  determined  by  the  course  of  succession 
authorised  by  the  law  of  Sicily^  and,  in  default  of  issue 
of  Lord  Nelson^  his  brother  William  Earl  Nelson  would, 
as  next  heir  male  collateral,  have  been  lawful  suc- 
cessor. 


No  particular  form  appears  to  have  been  necessary 
to  give  validity  to  the  nomination  or  appointment  of  a 
successor ;  but,  for  reasons  given  by  some  of  the  wit- 
nesses, two  persons  could  not  be  legally  appointed  joint 
successors,  and  the  witnesses  for  the  Plaintiff  do  not 
seem  to  have  considered  that  the  will  did  operate  as  the 
nomination  or  appointment  of  a  successor,  but  gave  to 
the  trustees  an  authority  which,  in  their  view,  was  a 
mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord 
Nelson  himself  might  have  sold,  and  that  he  had  power 
to  authorise  his  fiduciary  heirs  to  do  all  that  he  might 

have  done  himself. 

Now 
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Now  the  power  which  Lord  Nelson  had  to  sell,  if  it 
depended  upon  his  power  to  appoint  a  successor,  was 
not  executed  by  him  otherwise  than  by  his  will,  and  if 
his  will  did  not  operate  as  an  execution  of  the  power, 
the  power  was  not  at  all  exercised ;  and  as  it  is  dis- 
tinctly stated  by  the  witnesses,  and  particularly  by  the 
Plaintiff's  witness  Viola,  that  the  power  was  granted 
to  Horatio  alone,  and  could  not  pass  to  his  fiduciary 
heirs,  it  cannot  be  alleged^  that,  on  this  ground,  he  could 
authorise  his  fiduciary  heirs  to  do  all  that  he  might  have 
done  himself. 


1846. 


Earl 
Nelson 

0. 

Lord 
Bbidport. 


The  opinion  rests,  as  I  suppose,  upon  the  notion  that 
the  estate  or  JUf^  was  held  by  Lord  Nelson,  either  as 

feudum  degenerans  or  as  feudum  novum,  with  an  inci- 
dental power  of  free  and  unrestricted  alienation.  As- 
suming this  notion,  the  witnesses  consider  (at  least  so  it 
seems)  that  Lord  Nelson  had  power  freely  to  sell  the 

.  estate,  not  only  by  his  own  personal  act  or  nomination, 
but  by  his  agents  or  trustees  appointed  by  his  will  for 
that  purpose;  and  if  it  appeared  that  Lord  Nelson  him- 
self had  a  power  so  general  and  free,  and  if  the  power 
given,  or  meant  to  be  given  to  his  trustees  by  his  will, 
was  not  discretionary,  but  mandatory,  as  the  witnesses 
also  suppose,  it  might  have  been  right  to  say,  (as  they 
do),  that  until  the  investiture  of  Earl  WilUam,  the 
trustees  might  have  sold  the  estate. 

But  the  whole  inference  rests  upon  the  correctness  of 
placing  the  estate  or  fief,  which  Lord  Nelson  held,  under 
the  class  otjeudum  naoum  or  feudum  degenerans,  and 
then  attributing  to  it  the  consequences  usually  attending 
fiefs  properly  within  such  classification  or  nomencla- 
ture. This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the 
fief  must  depend  on  the  peculiar  conditions  of  the  grant 
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By  his  will,  Horatio  Viscount  Nelson  nominated  and 
appointed  William  Nelson  (afterwards  Earl  Nelson)  and 
WiUiam  Haslemood  to  succeed  on  bis  death  to  the 
duchy  and  estate  of  Bronte^  upon  the  trusts  of  his  will, 
and  the  first  beneficial  use  was  limited  to  WiUiam  Earl 
Nelson  for  life. 

The  first  question  upon  the  will  is,  whether  it  ope- 
rated as  a  nomination  or  appointment  of  a  successor. 

If  it  did,  it  should  seem,  that  the  successor  so  ap- 
pointed would,  as  nominee  of  the  grantee  having  the 
power,  take  the  estate  under  the  grant,  with  all  the 
powers,  restrictions,  and  incidents  thereto  annexed  by 
the  law  of  Sicily  and  the  conditions  of  the  grant 

If  the  will  did  not  operate  as  the  appointment  of  a 
successor,  the  successor  entitled  to  investiture  would 
have  to  be  determined  by  the  course  of  succession 
authorised  by  the  law  of  Sicily^  and,  in  default  of  issue 
of  Lord  Nelson,  his  brother  William  Earl  Nelson  would, 
as  next  heir  male  collateral,  have  been  lawful  suc- 
cessor. 


No  particular  form  appears  to  have  been  necessary 
to  give  validity  to  the  nomination  or  appointment  of  a 
successor ;  but,  for  reasons  given  by  some  of  the  wit- 
nesses, two  persons  could  not  be  legally  appointed  joint 
successors,  and  the  witnesses  for  the  Plaintiff  do  not 
seem  to  have  considered  that  the  will  did  operate  as  the 
nomination  or  appointment  of  a  successor,  but  gave  to 
the  trustees  an  authority  which,  in  their  view,  was  a 
mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord 
Nelson  himself  might  have  sold,  and  that  he  had  power 
to  authorise  his  fiduciary  heirs  to  do  all  that  he  might 

have  done  himself. 

Now 
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Now  the  power  which  Lord  Nelson  had  to  sell,  if  it 
depended  upon  his  power  to  appoint  a  successor^  was 
not  executed  by  him  otherwise  than  by  his  will,  and  if 
his  will  did  not  operate  as  an  execution  of  the  power, 
the  power  was  not  at  all  exercised ;  and  as  it  is  dis- 
tinctly stated  by  the  witnesses,  and  particularly  by  the 
Plaintiff's  witness  Viola,  that  the  power  was  granted 
to  HofMtio  alone,  and  could  not  pass  to  his  fidudary 
heirs,  it  cannot  be  alleged^  that,  on  this  ground,  he  could 
authorise  his  fiduciary  heirs  to  do  all  that  he  might  have 
done  himself. 


1846. 


Earl 
Nelson 

0. 

Lord 
Bbidpobt. 


The  opinion  rests,  as  I  suppose,  upon  the  notion  that 
the  estate  or  Jlef^  was  held  by  Lord  Nelson^  either  as 

feudum  degeneroTis  or  as  Jlsudum  novum,  with  an  inci- 
dental power  of  free  and  unrestricted  alienation.  As- 
suming this  notion,  the  witnesses  consider  (at  least  so  it 
seems)  that  Lord  Nelsoti  had  power  freely  to  sell  the 

.  estate,  not  only  by  his  own  personal  act  or  nomination, 
but  by  his  agents  or  trustees  appointed  by  his  will  for 
that  purpose;  and  if  it  appeared  that  Lord  Nelson  him- 
self had  a  power  so  general  and  free,  and  if  the  power 
given,  or  meant  to  be  given  to  his  trustees  by  his  will, 
was  not  discretionary,  but  mandatory,  as  the  witnesses 
also  suppose,  it  might  have  been  right  to  say,  (as  they 
do),  that  until  the  investiture  of  Earl  JVillianty  the 
trustees  might  have  sold  the  estate. 


But  the  whole  inference  rests  upon  the  correctness  of 
placing  the  estate  or  fief,  which  Lord  Nelson  held,  under 
the  class  ofjeudum  novum  or  Jeudum  degenerans,  and 
then  attributing  to  it  the  consequences  usually  attending 
fiefs  properly  within  such  classification  or  nomencla- 
ture. This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the 
fief  must  depend  on  the  peculiar  conditions  of  the  grant 
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and  on  the  general  law  applicable  to  such  cases,  and  the 
evidence  for  the  Defendants  appears  to  me  to  shew, 
that  upon  the  death  of  Lord  Nekortf  his  successor, 
whether  appointed  by  his  will  and  so  acquiring  his 
right  as  nominee  under  the  grant,  or  independently  of 
the  will,  or  of  any  nomination,  and,  in  default  of  issue, 
acquiring  his  right  under  the  general  law  affecting  the 
estate  granted,  became  entided,  not  to  ajeudum  novum 
or  feudtmi  degenerans^  but  to  Sifeudum  nobile  et  antiquum^ 
to  be  held  informd  strtctd. 


It  seems  to  have  been  considered,  on  the  part  of  the 
Plaintiff,  that  the  nomination  of  two  trustees  or  fiduciary 
heirs,  and  the  subsequent  limitation  of  the  first  bene 
ficial  interest  to  f^arl  William  for  life,  did  not,  by  the 
law  of  Sicilyy  amount  to  the  appointment  of  a  successor. 

But  no  peculiar  form  of  appointment  being  necessary, 
the  beneficial  interest  and  substance  of  the  estate  having 
been  given  to  Earl  Williain  for  his  life,  he  being  entitled 
to  the  usufitict  or  domifiium  utile  of  the  pvopert}',  and 
having  actually  received  investiture,  as  successor  no- 
minated by  the  will,  I  consider  myself  bound,  in  con- 
formity with  the  evidence  for  the  Defendants,  to  con- 
clude that  Earl  William  was,  by  the  will,  duly  appointed 
successor  to  the  estate,  and  was,  as  such,  entitled  to 
claim  investiture. 

The  law  of  Sicily  did  not  admit  of  a  settlement  or 
conveyance  of  the  estate,  with  a  rule  of  succession  con- 
formable, in  all  respects,  to  the  limitations  directed  by 
the  will. 


If  investiture  were  claimed  by  and  granted  to  Earl 
William^  he  would,  by  the  law  of  Sicilj/j  have  an  inalien- 
able estate;  descenbidle  to  his  son,  who  was  then  living, 

and 
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abd  to  his  male  issue,  (if  it  should  be  continued),  without 
limit*  So  far  the  succession  by  the  law  of  Sicily  would 
be  substantially  consistent  with  the  limitations  contained 
in  the  will  of  Viscount  Nebon. 

But  if  the  male  issue  of  Earl  William  should  fail, 
(which  event  happened),  the  succession  would,  by  the 
effect  of  the  grant  and  of  the  law  oi  Sicibj^  pass  to  his 
daughter,  now  the  Defendant,  Lady  Bridport^  instead 
of  passing,  as  was  intended  by  the  same  will,  to  Susannah 
Bolton^  the  PlaintifPs  grandmother;  and  if  Earl  Wil^ 
liam  should  die  without  issue  (male  or  female),  the  suc- 
cession would  then,  by.  the  law  of  Sicily j  devolve  on 
Mrs*  Bolton^  if  living,  and  thus  bring  the  succession 
into  substantial  conformity  with  the  limitations  again.   ^ 

The  failure  of  the  male  issue  of  Earl  Nelson  was,  no 
doubt,  a  possible  event.  The  continuance  of  such  issue 
was  also  possible,  perhaps  not  improbable. 

It  was  desirable  to  provide  for  a  contingent  failure ; 
but  it  appears  to  me,  upon  the  evidence,  that  the  con- 
tingency, if  it  could  be  provided  for  at  all,  could  only 
be  provided  for  by  selling  the  estate  and  investing  the 
produce  in  English  lands ;  and  then  arises  the  important 
question,  whether  the  estate  could  have  been  sold  upon 
the  death  of  Lord  Nelson.  He  intended  to  give  a 
power  of  sale ;  and,  from  the  statements  made  before  the 
Master,  it  does  not  appear  that  the  trustees  at  the  time 
felt  any  doubt  as  to  the  validity  of  the  power.  It  is 
said,  indeed,  that  William  Earl  Nelson  was  desirous  to 
sell  it  and  to  invest  the  produce  in  the  purchase  of  lands 
in  England^  to  be  settled  upon  the  trusts  declared  in 
the  will ;  but  that  his  sisters  (who  were  consulted)  being 
of  a  diiferent  opinion,  no  attempt  to  sell  was  made. 


1846. 
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Lord 
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On  consideriDg  the  circumstances  under  which  the 
Bronte  estate  was  granted,  some  participation  in  the 
feelings,  which  Mr.  Hadewood  says  were  expressed  by 
Mrs.  Bolton  and  Mrs.  Mfttcham^  might  perhaps  be  ex- 
cused. Few  persons  would  probably  have  not  been 
desirous  to  preserve^  as  long  as  it  could  be,  the  connec- 
tion between  the  title  of  Nelson  and  the  title  and  estate 
of  Bronte  ;  few  would  not  have  shrunk  from  the  thought 
of  severing  them,  immediately  and  for  ever,  by  a  sale  of 
the  Bronte  estate. 


But,  independently  of  any  feeling  of  this  kind,  the 
question  now  is,  whether,  under  the  grant,  the  trustees 
of  Lord  Nelson  could  have  sold  the  estate,  and,  upon 
consideration  of  the  evidence,  and  thinking  that,  upon 
the  death  of  Lord  Nelson^  there  was  a  lawful  successor, 
I  am  of  opinion,  that  he  had  not  a  valid  power  to  alter 
the  rights  of  that  successor,  by  an  authority  to  sell 
given  by  will;  I  think  that  Earl  Nelson^  as  lawful 
successor,  became  entitled  to  the  estates,  with  all  the 
rights,  and  also  with  all  the  restrictions  incident  thereto 
by  the  Sicilian  law,  and  that,  as  the  law  then  stood, 
the  estate  was  inalienable  by  himself,  and  was  descend- 
ible from  him  to  his  male  issue,  and,  in  default  of  male 
issue,  to  his  female  issue. 

The  incidents  to  real  estate,  the  right  of  alienating 
or  limiting  it,  and  the  course  of  succession  to  it,  depend 
entirely  on  the  law  of  the  country  where  the  estate  is 
situated.  Lord  Nelson  having  accepted  this  Sicilian 
estate,  could  deal  with  it  only  as  the  Sicilian  law  al- 
lowed :  he  had  a  right  to  appoint  a  successor,  but  no 
right  to  modify  the  estate,  interest,  or  power  of  disposi- 
tion to  which  the  successor  was  entitled  by  the  law  of 
Sicili/.    The  successor  became  the  holder  of  the  estate, 

subject 


\ 


CASES  IN  CHANCERY. 


571 


subject  to  the  incidents  annexed  to  it  by  the  grant  and  the 
law  of  Sicilyj  and  no  others ;  amongst  the  incidents  was, 
a  particular  course  of  succession^  difierent  from  that 
which  Lord  Nelson  had  directed,  or  expressed  his  wish 
and  intention  to  direct,  and  the  necessary  consequence 
appears  to  be,  that  no  operation  or  effect  could  be  given 
to  the  expressed  wish  and  intention,  as  to  the  succession 
to  the  estate  itself,  beyond  that  which  the  law  of  Sicily 
allowed.  Giving  effect  to  the  will,  so  far  as  the  law  of 
Sicily  allowed,  a  successor  was  appointed,  and  Earl 
Nelson  became  entitled  to  investiture ;  but  the  investi- 
ture was  to  follow  the  conditions  of  the  grant.  The 
successor,  though  nominated  by  the  will,  took  the  estate 
under  the  grant ;  and  the  course  of  succession  thereby 
provided  (though  it  coincided^with  the  first  limitations 
in  the  will)  might  lead,  as,  in  fact,  it  did  subsequently 
lead,  to  a  departure  from  them ;  but  the  consequence 
appears  to  have  been  inevitable. 


1846. 


Moreover,  as  the  testator  could  not  subject  his  suc- 
cessor to  a  course  of  succession,  different  from  that  which 
accorded  with  the  grant  and  the  law  of  Sicily ^  so  neither 
could  he  subject  the  successor,  as  such,  to  any  duties 
or  obligations,  different  from  the  duties  and  obligations 
which,  by  the  grant  and  the  law  of  Sicily,  were  annexed  to 
his  holding.  The  successor,  holding  by  the  law  of  Sicily f 
had,  at  that  time,  an  inalienable  estate,  and  any  authority 
or  direction  to  sell  it  was  inoperative;  and  I  am  unable 
to  find,  on  consideration  of  the  evidence,  any  sufficient 
reason  to  think,  that  the  case  was  different  before  or 
after  the  investiture  of  Earl  William.  When  the  will 
of  Lord  Nelson  first  spoke,  i.  e.  immediately  upon  his 
death,  the  nomination  of  his  successor  was  complete, 

and  no  other  person  could  have  claimed  investiturci 

« 

and  as  connected  witli  this  estate,  if  he  accepted.it,  he 
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had  the  right  and  duties  which  the  law  of  Sicily  an- 
nexed to  it  and  no  others. 

I  therefore  think,  that  the  trustees  could  not  have 
made  a  valid  sale,  and  could  not  have  entitled  the  pur- 
chaser to  investiture,  and  that  they,  being  unable 
either  to  execute  the  trusts  specifically,  by  procuring  a 
settlement  to  be  made  according  to  the  expressed  wishes 
of  the  testator,  or  to  execute  the  power  of  sale,  and 
thereby  acquire  the  means  of  purchasing  English  estates 
of  which  such  a  settlement  might  have  been  made,  were 
under  the  necessity  of  submitting  to  the  law  of  Sicily^ 
and  that  by  doing  so,  they  secured  and  efiected  the 
execution  of  so  much  of  the  trusts  of  the  testator's  will 
as  could,  by  the  law  of  Sigily^  be  carried  into  effect 


Earl  Nelson^  being  one  of  the  trustees  of  the  will, 
was  bound  to  do  all  that  he  could  to  perform  the  trusts 
according  to  the  testator's  intention,  so  far  as  the  law 
enabled  him  to  do,  mid  he  or  his  estate  would  have  been 
justly  answerable  in  this  Court  for  any  wilful  neglect  or 
violation  of  his  duty,  but  the  will,  as  to  the  Bronte 
estate,  appears  to  me  to  have  been  executed,  so  far  as  it 
could  be.  I  think  that  the  omission  to  provide  for  the 
contingent  failure  of  the  male  issue  of  Earl  William  was 
unavoidable,  and  that  the  subsequent  alteration  of  the 
general  laws  of  Sicily  cannot  be  deemed  to  have  revived 
the  executory  nature  of  the  trusts. 


Earl  NehoUy  the  duly  nominated  successor  of  Lord 
Nehoiij  the  grantee,  had  obtained  the  only  estate  which 
the  law  of  Sicily  allowed  him  to  have,  an  inalienable 
estate  descendible  in  a  particular  manner.  By  an  alter- 
ation in  the  general  law  of  Sicili/^  that  estate  was  after- 
wards* enlarged,  and  Earl  Nelson  became  the  absolute 

owner 
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owner  of  it,  with  a  free  power  of  disposing  of  it  as  he        1 846. 
pleased.  ""^e^ 

Nelson 
No  complaint  of  this  can,  I  think,  be  justly  made  by         |^^*j 
descendibles.      By  his  will,  the  Earl  gave  it  to  Lady     Bridport. 
Brtdportf  who  would  have  taken  It  under  the  grant  and 
the  investiture,  if  the  law  had  undergone  no  change 
(after  the  investiture)  and,  consequently,  no  question 
arises  in  that  respect ;  but  I  apprehend,  that  she  could 
not  have  complained,  if  he  had  given  the  estate  to  any 
stranger,   any  more   than   a   remainderman  under   an 
English  or   Scotch  settlement  could    complain  'of,   or 
claim  remedy  against,  the  effect  of  a  general  law,  which 
might  give  to  a  prior  tenant  in  tail,  a  greater  power  of 
alienation  than  he  before  possessed. 

And  regarding  Earl  Nelson  as  lawful  successor  in 
possession  of  the  estate,  with  aU  the  legal  incidents  an- 
nexed to  it  by  the  law  of  Sicily,  I  am  of  opinion,  that 
upon  the  alteration  of  the  law,  he  became  entitled  to  the 
same  property,  with  all  the  incidents  annexed  to  it  by 
the  new  law. 

Being  one  of  the  trustees  of  the  will,  he  was  bound  to 
do  all  that  he  could  to  perform  the  trusts,  according  to 
the  expressed  intention  of  the  testator,  and  was  answer- 
able in  this  Court,  for  any  neglect  of  his  duty.  But 
whether  he  did  or  omitted  to  do  any  thing,  which,  by 
the  law  of  England  made  him  answerable  or  his  assets 
liable  in  this  Court,  under  the  law  of  election  or  other- 
wise, is  a  question  not  npw  under  consideration,  and 
having  regard  to  the  law  of  Sidli/j  I  am  of  opinion, 
that,  according  to  the  evidence,  which  is,  unfortunately, 
contradictory  in  many  important  points,  I  am,  on  the 
whole,  of  opinion  — 

1.  That 


574 


1846. 


Earl 
Nblson 

V. 

Lord 
Bripport. 


CASES  IN  CHANCERY. 

1.  That  the  Btvnte  estate  could  not  be  conveyed  or 
settled,  with  a  succession  conformable  with  the  limit- 
ations  intended  to  be  secured  by  the  settlement  directed 
by  the  will,  in  all  respects,  or  to  any  extent  greater 
than  was  provided  by  the  investiture. 


2.  That  the  trustees  named  in  the  will,  or  William 
Earl  Nelson  as  successor,  had,  at  the  time  of  Lord 
NelsorCs  death,  no  power  or  authority  to  make  a  valid 
sale  of  the  estate,  or  to  cause  investiture  thereof  to  be 
granted  to  a  nominee  of  their  own,  as  purchaser  or 
otherwise ;  and 

3.  That  the  alteration  made  in  the  law  of  Sicily  gave 
the  absolute  ownership  of  the  estate  to  William  Earl 
Nelson^  and  that  the  estate  did  not  continue  to  be,  and 
did  not  then  become,  subject  and  liable  to  the  trusts  of 
the  will,  so  far  as  they  regarded  the  Bronte  estate. 

I  think  that  the  Mastei-'s  findings  on  the  several 
matters  which  are  the  subject  of  the  several  exceptions 
now  under  consideration,  viz.,  the  8th,  9th,  10th,  11th, 
12th,  13th,  and  l^th  are  substantially  correct,  that  the 
grounds  on  which  the  exceptions  are  supported,  are  not 
established  by  the  evidence,  and,  therefore,  that  the 
exceptions  must  be  overruled. 


Note.-— The  exceptions  having  been  disposed  of,  the  case  still 
remains  to  be  heard  on  further  directions. 
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RIGBY  V.  PINNOCK.  ^ov.  s. 

TI^R.  KINDERSLEYsLud  Mr.  Hall^t  moved  for  a  The  Court 

-^^-*-     commission   to  take    the    Defendant's   answer  ^i>*  not  pros- 
pectively di8- 

abroad,  and  that  it  might  be  received  without  the  oath  pense  with  the 
of  the  messenger.     They  cited  Cox  v.  Newman  (a),  and  Jhe  mowenger 

referred  to  a  recent  case  of  Reed  V.  (yBrien  (J).  to  whoie  cus- 

tody an  aniwer 
is  confided. 

The  Master  of  the  Rolls. 

When  by  accident  the  answer  has  been  unsealed, 
the  Court  has  taken  on  itself  to  consider  whether  it 
fairly  arrived  at  the  office,  in  the  same  state  in  which 
it  was  delivered  to  the  messenger ;  but  I  am  not  aware 
of  any  case  in  which  the  Court  has  prospectively  dis- 
pensed with  the  security  of  the  oath  of  the  messenger. 

I  do  not  feel  at  liberty  to  dispense  with  the  ordinary 
rule  of  the  Court,  and,  unless  some  arrangement  be 
made  between  the  parties,  take  all  that  is  asked  by  this 
motion,  except  the  dispensing  with  the  oath  of  the 
messenger. 

Mr.  Turner  made  a  similar  motion,  which 

Mr.  Cairns  opposed,  and  a  similar  result  followed. 

(a)  2  Ves.  <$•  B.  168.  office  of  the  Clerks  of  Records 

(b)  Rolls,  4th  ^ov.  1844,  in  and  Writs.  No  point  was,  how- 
which  the  answer  had  been  taken      ever,  decided  in  it. 

in  Rutna,  and  sent  by  post  to  the 
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Nov.  14. 

Notice  of  an 
application 
under  the  32(1 
Order  oiMajf, 
1845,  to 
appoint 
guardians  ad 
litem  to  infants 
>vhose  father 
was  dead,  was 
served  at  the 
house  of  the 
mother  and 
her  second 
husband  with 
whom  the 
infants  were 
residing : 
Held  suffi. 
cient. 


HITCH  V.  WELLS. 

I^/TR.  BLOXAM  applied  for  the  appointment  of 
•^  ■*■  guardians  ad  litem  to  in  funis  under  the  32d 
Order  of  May  1845  (a).  The  father  of  the  infants  was 
shewn  by  evidence  to  be  dead^  and  the  infants  wt^re 
residing  with  their  mother  and  her  second  husband. 

The  "  notice  of  such  application  "  was  served  at  the 
house  of  the  mother  and  second  husband. 

The  Master  of  the  Rolls  held  this  sufficient,  and 
made  the  order. 

(rt)  Ord,  Can,  297. 


WINCKWORTH  v.  WINCK WORTH. 

"D  Y  his  will,  llie  testator  gave  his  resichiary  personal 
"^  estate  to  his  executors  in  trust  for  all  his  children 
living  at  his  death,  share  and  share  alike,  the  shares  of 
his  sons  to  be  transferred  or  assigned  upon  their  attain- 
ing twenty-one,   and  as  to  liis   daughters'  shares,   he 

directed 
that  purpose. 

A  testator  bequeathed  his  residuary  estate,  in  terms,  which,  in  the  first  instance, 
gave  absolute  interests  to  his  children,  but  he  directed  that  half  only  ofhisdauchters' 
shares  should  be  transferred  to  his  (lan«;hters  at  twenty-one  or  marriage,  and  the 
other  settled  on  them  for  liie,  with  remainder  to  their  children.  There  were  gilts 
over  in  events  which  did  not  happi:n.  A  daughter  attained  twenty-one  and  died 
without  having  been  married.  Held,  that,  as  to  her  moiety  directed  to  be  settled,  she 
had  an  absolute  interest  subject  to  the  rights  ot*  her  children,  and  there  being  nunc, 
her  representatives  were  entitled  to  that  moiety. 


JtJif  24. 

Absolute  in- 
terest cut 
down  to  a 
life  interest 
for  a  limited 
purpose,  held 
to  remain  ab- 
solute upon,, 
failure  of 
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directed  one  moiety  only  to  be  transferred  upon  their 
attaining  twenty-K)ne  or  being  married,  and  that  the 
other  moiety  should  "be  held  in  trust  for  the  separate 
use  of  the  daughters  for  life,  and  after  their  deaths, 
upon  certain  trusts  for  the  benefit  of  their  children.  He 
then  declared  **  that  if  any  one  or  more  of  his  said 
children  should  die  before  attaining  the  age  of  twenty- 
one  years,  if  a  son  or  sons,  without  leaving  lawful 
issue  of  his  or  their  respective  body  or  bodies,  or  being 
a  daughter  or  daughters,  should  die  before  attaining 
that  age  or  being  married  {which  event  did  not  happen)^ 
then  he  gave  their  shares  over  to  the  survivors.  But 
in  case  all  his  children  who  should  be  living  at  his 
decease  should  die  before  attaining  the  age  of  twenty- 
one  years,  if  a  son  or  sons,  without  leaving  lawful  issue 
of  any  of  their  respective  bodies,  and  if  a  daughter  or 
daughters,  before  attaining  that  age  or  being  married, 
(which  event  did  not  happen),  then  he  gave  his  resi- 
duary estate  to  his  nephews  and  nieces  living  at  tlie  de- 
cease of  the  survivor  of  his  children." 
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The   testator  died    in    1803,   leaving  six   children. 
Henrietta,   one  of  the   testator's    daughters,   attained 
wenty-one,  and  died  unmarried  in  1844. 

A  petition  having  been  presented  for  payment  of  her 
share  to  her  representative,  the  question  was,  who  became 
entitled  to  the  moiety  of  Henrietta's  share  directed  to 
be  settled. 


Mr.  Kindersley  and  Mr.  Renshaw  in  support  of  the 
petition. 

The  daughters  took  absolute  vested  interests  in  the 
residue,  subject  to  be  partially  divested,  as  to  a  moiety,  in 
the  event  of  there  being  children.     There  having  been 

no 
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1845. 


.WlNCK- 
WORTH 

V, 
WlNCK- 
IfORTB. 


no  children  of  Henrietta^  the  event  intended  to  be  pro- 
vided for  by  the  testator  has  not  happened,  and  the 
moiety  belongs  absolutely  to  the  representatives  of  Hen- 
rietta. They  cited  Sturgess  v.  Pearson  (a},  Skey  v. 
Barnes  (i),  Locker  v.  Bradley,  (c) 


Mr.  Turner,  for  the  next  of  kin  of  the  testator,  con- 
tended, that  Henrietta  was  expressly  limited  to  a  life 
interest  in  the  moiety  to  be  settled,  and  that  on  her 
death  unmarried,  such  moiety  became  undisposed  of 
and  passed  to  the  next  of  kin  of  the  testator* 

JTie  Ma8T£B  of  the  Rolls,  without  hearing  a  reply. 

The  testator,  in  the  first  instance,  gave  absolute 
vested  interests  in  the  entirety,  but  one  moiety  of  the 
daughters'  shares  was  to  be  so  settled  as  to  give  in* 
terests  to  the  children  of  each  daughter.  There  having 
been  no  children  of  Henrietta^  and  no  gift  over  in  the 
event  which  has  happened,  you  must  revert^ to  the  prior 
absolute  gift ;  and  on  the  whole,  it  appears  that  in  the 
event  which  happened,  Henrietta  was  absolutely  en- 
titled to  that  moiety,  subject  to  the  gift  in  remainder 
to  her  children  which  failed,  and  therefore  the  moiety  in 
question  belongs  to  her  representatives. 


(a)  4  Afae/.  411. 
{b)  5  Mer,  335, 


(c)  5  Bcaoan,  595, 


Note. ^- Sec  Carver  v.  Bowles,  2  Russ.  S^  M,  501.;  Xampf  v. 
Jo?iet,2  Keen,  756. ;  Ring  \.  Jlardwick,  2  Bcavan,  352.;  Campbell 
V.  Broumriggf  1  FhiLsoir,  Green  v.  Ilarvej/,  1  Hare,  451.;  Ealon 
V.  Barker,  2  Colly^  124. 
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RICKABE  V.  GARWOOD.  J^Sf  25. 

THE  tesUtrix  gave  two  sums  of  SOOf.  and   400/  Gift  of  a  le- 
®  pacy  to  A,  for 

Stock  to  ber  execators,  ia  trust  for  Elizabeth  Smith  life,  with  re- 
fer life,  with  remainder  to  Thomas  Bichabe  for  life,  and  fof  JlJ^J^Jd^' 
after  the  death  of  the  survivor,  upon  trust  to  pay  &c«  after  the  death 
the  same   "  to,  between,  or  amongst  Esther  Pye,  the  Jlpon^  JJIJ^  to ' 
wife  of  Richard^  if  she  should  be  then  living,  but  if  p&y  it "  to, 

DctwccD  or 

she  should   be  then  dead,  to,  between,  and  amongst  amongst  C,  if 

the  children  of  the  said  Esther  Pye  and  the  children  then  jiving, 

of  the  said   Thomas  Rickabef  lawfully  to  be  begotten,  dead,  to, 

who  should  be  then  living,  equally  to  be  divided  be-  ^^^^^^  ^"J 

tween  or  among  them,  share  and  share  alike,  if  there  children  and 

should  be  more  than  one ;  and  if  there  should  be  but  ^^^j^  theiT" 

one  such  child,  the  whole  to  be  paid  or  transferred  to  living,  equally, 

such  one  child."  that  C.  and 

the  children 
o£B.  took 

Esther  Pt/e  survived  the  tenants  for  life,  Elizabeth  per  capita. 
Smith  and  Thomas  Rickabe  ;  Thomas  Rickabe  survived 
Elizabeth  Smithy  and  died,  leaving  five  children  him 
surviving. 

A  petition  being  presented  for  payment  of  the  fund 
out  of  Court,  a  question  arose  as  to  the  interests  taken 
by  Esther  Pye  and  the  children  of  Thomas  Rickabe 
under  the  above  bequest. 

Mr.  Chandlessj  for  the  children,  contended,  that 
the  legacies  being  given  "to  between  and  amongst*' 
Esther  Pye  (she  being  living  at  the  period  of  distribu- 
tion) and  the  children  of  Thomas  Rickabe  "equally," 
they  took  per  capita^  and  that  Esther  Pye  was  there- 
fore 
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1845.       fore  entitled  to  one-sixth  only.     He  cited  DtroDdingy, 
Tf^"^^*-^     Smith,  (a) 


r. 
Garwood. 


Mr.  Temple  contra^  for  Esther  Pye^  contended,  first,  that 
in  the  event  which  had  happened,  there  was  an  exclusive 
gift  of  the  whole  to  her,  she  being  living  at  the  death  of 
the  tenants  for  life,  and  that  she  was  therefore  entitled 
to  the  whole.  Secondly,  that  if  that  were  not  tlie  true 
construction,  then  that  she  took  a  moiety  of  the  fund ; 
it  being  the  intention  of  the  testatrix  to  divide  it 
between  her'and  the  children  of  Thomas  Rickabe^  the 
latter,  as  between  themselves  alone,  and  not  as  between 
them  and  Esther  Pye^  to  take  share  and  share  alike. 
He  cited  Brett  v.  Horton.  (6) 

Mr.  Chandless^  in  reply. 

The  Master  of  the  Rolls  said,  he  could  not  con- 
strue the  words  as  contended  for  by  Mr.  Temple.  That 
the  words  "  to  between  and  amongst "  which  were 
repeated  a  second  time  in  this  bequest,  implied  a  dis- 
tribution, and  that  such  distribution  was  to  be  made 
between  Mrs.  Pye  (if  living)  and  the  children  of 
Thomas  Rickahe  equally.  The  result  therefore  was, 
that  they  took  per  capita^  and  Mrs.  Pye  was  entitled  to 
one-sixth  only. 

(fl)  5   Bcavan,  541.,  nnd  see  (b)  4  Beavan^  239. 

Gregort/  v.  T/icAllornci/'Gcneralf 
2  Beavan,  366, 


CASES  IN  CHANCERY.  hs\ 

1 S  V5. 


to 


ROUTH  V.  HUTCHINSON.  yov.  24. 

JUec.  4. 

nPHE  testator  died  in  1819,  leaving  a  widow  and  five  A  testator 
children,    namely,    Emma^    Catherine^    Oswald^  the  residue 
CtUhbert,  and  George.  trustees,  for 

the  main- 
tenance of  his 

By  bis  will,  he  devised  a  real  estate  to  his  trustees  to  five  children 

•^  during  their 

convey  to  his  son  Oswald  when   and  so  soon  as  he  respective 
should  attain  twenty-one ;  and  as  to  the  rents,  in  the  J^j*],"^ jjl' 
mean  time,  and  until  Oswald  should  attain  twenty-one,  rected  them 
he  directed  that  the  same  '^should  be  considered  as,  thesurphis"^ 

and  fall  into  and   become  part  of  the  residue  of  his  income, "for 
,  J    1        1  .  til  1  ^^^  benefit  of 

personal  estate,  and  that  his  trustees  should  stand  pos-  the  residuary 
sessed  thereof  upon  the  same  trusts  as  were  thereafter  j?g*^^^*»  «"^ 

'  ^  form  part  of 

expressed,  &c.  concerning  such  residue."  the  residue  of 

hit  estate/' 

xTi  lit  •!  rt»  t       m  ^"^  subject  BS 

He  bequeathed  the  residue  of  his  estate  and  effects  aforesaid,  on 
to  his  trustees,  upon  trust  to  convert  and  invest  in  the  ^/'•'st  to  pay, 

'     *  ^  &c.  the  re- 

funds, and  stand  possessed  thereof,  in  trust  to  pay  an  siduc  to  his 

annuity  to  his  wife,  and  apply  a  competent  part  of  the  at  twenty-five 
dividends  thereof,  according  to  their  discretion,  in  the  i"  certain 
maintenance  and  education  of  the  five  children  *^  during  their  shares 

their  respective  minorities."   He  proceeded  as  follows :  —  *^  ^®  vested 

A     1  1  1         r        1      !•  •  1      J     n  •.•**'  twenty-one, 

"  And  as  to  the  surplus  of  such  dividends  &c.  which,  &c.;  and  at 

from  time  to  time,  should  accrue  or  arise  therefrom,  as  ^^^^  age  they 

'       ^  ,  ^     '         were  entitled 

aforesaid,  it  was  his  will,  and  he  directed,  that  his  said  to  receive  all 
trustees  should  lay*  out  the  same  i^  the  public  funds,  in  Lon^^hat^ 
their  own  names,  so  as  to  accumulate,  for  the  benefit  of  should  tficn 
his  residuary  legatees,  and  form  part  of  the  residue  of  his  their  «  re-  ^ 

residuary  •pecffve 

•^   shares."     He 
authorised  advancements  to  be  made  to  his  sons,  to  be  deducted  out  of  their  shares 
before  any  *'  final  division.**    One  child  having  attained  her  proper  age,  received  her 
share  of  the  then  aggregate  fund.    Held,  that  she  retained  no  interest  in  the  subse- 
quent accumulations  accruing  during  the  minorities  of  the  other  children. 

Vol.  Vlir.  Q  q 
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1845.        residuary  estate^  and  subject  as  aforesaid,  that  his  said 

^^^^^^      trustees  should  pay,  assign  or  transfer,  to  or  for  the 

V,  benefit  of  the  five  children  (naming  tliem),  all  the  said 

Hutchinson.   ^^^^^^^^^  ^f  his  estate  and  effects,  or  the  stocks,  funds, 

or  securities  whereon  the  same  should  then  stand  or  be 
placed  out  or  invested,  when  and  as  they  should  re- 
spectively attain  the  age  of  twenty-Jive  years  in  the 
shares  and  proportions  and  in  manner  following:"  — 
One  sixth  part  or  share  of  such  residue  to  Emma^  and 
one  other  sixth  part  or  share  to  Catherine^  and  as  to 
the  remaining  four  sixth  parts  of  such  residue,  that  his 
said  trustees  should  pay,  assign,  or  transfer  the  same  unto 
and  amongst  his  said  three  sons  Oswaldj  Cuthbert^  and 
George^  share  and  share  alike. 

^^  Provided  always,  and  it  was  his  will  and  intention 
that  such  respective  shares  of  such  respective  bequests 
should  become  a  vested  interest  in  the  said  Emma  and 
Catherine  and  his  said  sons  respectively,  at  the  age  of 
twenty-one  years,  and  not  before ;  and  if  any  of  them 
should  happen  to  die  under  that  age,  then  that  the 
bequest  or  respective  bequests  of  her,  him,  or  them  so 
dying,  should  sink  or  fall  into  the  residue  of  his  estate 
for  the  equal  benefit  of  the  survivor  of  them.  Provided 
likewise,  that  in  case  his  said  trustees  or  the  majority  of 
them  should  think  fit,  to  pay,  assign,  or  transfer  all  or 
any  part  of  the  respective  shares,  of  all  or  any  of  them, 
Emma  and  Catheriyxe^  and  his  sons,  to  them,  respectively, 
at  any  time  after  they  should  have  attained  their  age  of 
twenty-one  years,  and  before  they  should  have  attained 
the  age  o{  i^xcniy-five  years^  he  left  it  to  the  discretion  of 
his  trustees  so  to  do:  Provided  likewise,  and  he  did 
thereby  will  and  declare,  that  Emma  and  Catherine  and 
his  three  sons  respectively  should,  immediately  from 
and  after  they  should  respectively  attain  their  respective 
ages  of  iweniy-onc  years,  become  entitled  to  receive  all 

such 


Hutchinson 
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such  dividends  and  interests,  which  should,  from  the        1845. 
time  of  their  respectively  attaining  that  age,  accrue  or      ^^^^"^ 
become  payable,  for  or  in  respect  of  so  much  and  such  ^      v. 
part  of  the  stocks  or  funds  whereon  the  said  residue  of 
his  estate  should  be  invested,  as  aforesaid,  as  should,  at 
the  tune  of    their  respectively  attaining  the  age   of 
twenty-one  years,  appear  to  be  their  respective  shares  or 
proportions  thereof;   and  that  his  trustees  should,  in 
the  mean  time,  and  until  their  respective  shares  of  and 
in  the  said  residue  of  his  estate  should  be  paid  or  trans- 
ferred to  them,  respectively,  pay  all  such  dividends  or 
interest  in  respect  thereof,  when  and  as  the  same  should, 
from  time  to  time,  become  due  and  payable  unto  Emma 
and   Catherine^  and  his  three  sons  respectively,  ac- 
cordingly." 

The  testator  then  provided  a  fund  for  answering  his 
wife's  annuity ;  and  he  authorised  his  trustees,  out  of 
the  dividends  of  the  trust  funds,  to  advance  any  sum 
they  should  think  fit,  for  the  purpose  of  placing  out  his 
sons,  or  of  giving  them  a  superior  education,  but  so  as 
the  whole  of  the  monies  advanced  should  be  deducted 
*^  from  and  out  of  the  respective  shares  of  his  sons 
of  and  in  the  residue  of  his  estate,  before  any  Jlnal 
division  thereof  should  be  made." 

Emma,  the  eldest  child,  attained  twenty-one  in  1826, 
and  George,  the  youngest,  attained  twenty-one  in  the 
year  18d7.  When  Emma  attained  twenty-one,  the 
trustees  appropriated  and  paid  to  her  one  sixth  of  the 
capital  and  of  the  then  accumulation.  The  shares  of 
the  other  children,  then  minors,  were  at  the  same  time 
set  apart,  but  the  accumulations  were  not  thenceforward 
divided,  but  until  the  youngest  attained  twenty-one, 
they  were  carried  to  a  separate  account,  and  now  con* 
listed  of  8048/.  consols. 

Q.;  2  Aques- 
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1 845«  A  question  now  arose  as  to  the  mode  in  which  this 

\lf^^^^^     accumulated  fund  ouirht  to  be  divided.    The  eldest  child 

ROUTH  ° 

V,  claimed  one  sixth  part  thereof,  as  forming  part  of  the 

Hutchinson,  ^^gy^^^ 

Mr.  C  P.  Cooper  and  Mr.  Bichner^  for  the  Plaintiffs, 
the  trustees,  merely  stated  the  facts  of  the  case. 

Mr.  Kinda'slei/  and  Mr.  Calvert j  for  Emma^  the  eldest 
daughter, 

Mr.  Tttmer  and  Mr.  Faber^  for  Catherine^  and 

Mr.  Tinney  and  Mr.  W.  T.  S.  Daniel^  for  Oswald, 
contended,  that  the  accumulations,  which  accrued  be- 
tween the  period  of  the  eldest  and  youngest  child  at- 
taining twenty-one,  formed  part  of  the  general  residue, 
and  was  divisible  amongst  the  five  children,  in  the  pro- 
portions mentioned  in  the  will.  That  this  was  not  an 
ordinary  case;  but  one  in  which  the  testator  had  ex- 
pressed a  peculiar  intention,  which  could  not  be  de- 
parted from.  That  it  was  not  improbable  that  the  tes- 
tator intended  that  all  his  children  should  start  in  life 
with  equal  fortunes,  which  would  not  be  the  case  if  the 
youngest  received  eleven  years*  accumulations  more 
than  the  eldest.  That  the  "  surplus "  which  should 
arise  "during  their  respective  minorities,"  was  to  ac- 
cumulate "  for  the  benefit  of  the  residuary  legatees," 
and  ^^form  jmrt  of  the  residue^'*  and  that,  therefore,  as 
residue,  was  divisible  amongst  all,  in  proportion  to  their 
shares  therein.  That  it  was  plain,  from  the  expression 
"  final  division,"  used  by  the  testator  with  reference  to 
the  deduction  directed  to  be  made  in  respect  of  advances 
for  placing  his  sons  out  in  any  profession  &c.,  that  he 
contemplated  ^  final  settlement  when  the  youngest  at- 
tained his  age;   that  it  was   impossible  to  ascertain, 

final  ly> 
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finallyi  the  whole  share  ofany  child  at  twenty-one,  as,  at        1 845. 
that  period,  there  might  be  outstanding  estate ;  for  there     ^T^^ 
were  unaccrued  rents  of  the  realty ;  there  was  the  fund  ^^      v. 
set  apart  to  provide  the  annuities  which  could  not  then 
be  divided,  and  there  were  also  contingencies,  on  the 
happening  of  which  the  reserved  fund  might  belong  to 
those  who  had  attained  twenty-one. 

Mr.  Roupelly  and  Mr.  W.  H.  Clarke  for  CtUhbert^  and 
the  youngest  son,  contra.  It  is  impossible  to  suppose 
that  the  testator  could  have  meant,  that  after  each  child 
had  received  his  proportion  and  enjoyed  its  income,  he 
should  still  retain  an  interest  in  that  portion  of  the  fund 
retained  for  the  shares  of  the  other  children.  The 
eldest  was  to  take  one-sixth,  but  if  she  were  allowed, 
first,  to  receive  the  one-sixth,  and  its  income  from  1826 
to  1837,  and  afterwafHs  to  take  one-sixth  of  the  in- 
terest of  the  shares  reserved  for  the  other  children 
during  the  same  period,  she  would,  evidently,  receive  a 
greater  proportion  of  the  residuary  estate  and  accumu- 
lations than  one-sixth. 

The  children,  at  twenty-one,  were  entitled  to  receive 
the  interest  which  should  accrue  on  such  part  of  the 
residue  **  as  should,  at  the  time  of  their  respectively 
attaining  the  age  of  twenty-one  years,  appear  to  be  their 
respective  shares  or  proportions  thereof; "  and  the  trus- 
tees were,  ^^  in  the  mean  time  and  until  their  respective 
shares  of  and  in  the  said  residue'*  should  be  paid,  to 
pay  such  dividends  accordingly.  This  shows,  that  the 
testator  intended,  that  every  child's  share  in  the  fund 
then  divisible  should  be  successively  ascertained,  as  and 
when  they  attained  twenty-one,  and  that  the  residue 
was  to  be  retained  and  accumulated  merely  for  the 
benefit  of  those  who  bad  not  attained  twenty-one. 

Q?  3  The 
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^^^^  The  Master  of  the  Rolls,  in  substancei  said, 

RouTH  The  testator  had  special  regard  to  the  minority  of  his 

Hutchinson,  children.  He  intended  that  they  should  be  all  maintained 

out  of  the  incomei  during  their  respective  minorities ;  and 
that  the  surplus,  after  providing  for  such  maintenance^ 
should  be  invested  and  accumulated  '^  for  the  benefit  of 
the  residuary  legatees,  and  form  part  of  the  residue  of 
his  estate."  It  appears  to  me,  that,  by  these  expressions, 
the  testator  must  have  had  regard  to  the  aggregate  fund, 
composed  of  his  residuary  estate  and  of  the  accumu- 
lations which  accrued  prior  to  the  period  of  some  child 
becoming  entitled  to  have  his  share  ascertained.  Now, 
according  to  the  subsequent  words  of  this  will,  the  share 
of  each  child  was,  of  necessity,  to  be  ascertained  at  the 
age  of  twenty-one,  for,  at  that  age,  the  legacy  was  to 
become  vested,  and  the  child,  independent  of  any  dis- 
cretion vested  in  the  trustees,  was  entitled  to  the  whole 
income  of  his  share :  besides  this,  the  testator  had,  in 
effect,  directed  a  division  to  be  made  on  each  child  at- 
taining twenty-one ;  for  although  the  imperative  direction 
to  pay  was  at  twenty-five  years,  the  legacy  was  vested  at 
twenty-one,  and  the  trustees  had  full  discretion  and 
authority  to  pay  it  at  twenty-one.  Of  necessity,  there- 
fore, there  was  to  be  an  ascertainment  of  each  child's 
share  on  his  attainment  of  twenty-one. 

Emma  having  attained  twenty-one,  it  was  necessary 
for  the  trustees  to  ascertain  that  which  appeared  to  be 
her  share  of  the  fund  then  divisible.  This  consisted 
of  one-sixth  of  the  capital,  and  one-sixth  of  the  then 
accumulations.  This  was  the  whole  share  which  she 
was  entitled  to  receive,  and  being  taken  out  of  the 
aggregate  fund,  she  could  not  retain  any  interest  in  the 
remaining  five-sixths.  Her  share  could  not  be  as- 
certained, 
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certainedy  without,  at  the  same  time,  ascertaining  that  of       1845. 
the  other  children  who  were  entitled  to  the  remainder.        ^^^^ 

ROUTH 

V. 

She  received  her  share,  and  the  contest  now  is  as  to  Hutchinson. 
the  subsequent  accumulation  on  the  other  five-sixths. 
But  it  is  difficult  to  imagine  how,  after  carrying  off  her 
aliquot  share,  she  could  preserve  an  interest  in  the  re- 
served shares  (beyond  tiie  contingent  interest) ;  nor  can 
I  see,  how  a  party  who  has  received  her  whole  share  in  a 
particular  fund,  is  to  have  a  share  in  the  income  of 
that  which,  in  the  division,  was  retained  for  the  share 
of  some  one  else. 

I  am  of  opinion,  that,  out  of  the  whole  aggregate  ftmd, 
an  aliquot  portion  was  to  be  taken  as  each  attained 
twenty-one,  and  that  the  remainder  was  to  be  reserved  for 
the  other  children  who  had  not  attained  that  age.  The 
result  is^  that,  when  Emma  attained  twenty-one,  she 
was  entitled  to  one-sixth,  and  the  remainder  was  to  be  re- 
served for  the  other  four  children  and  to  be  accumulated. 
Again,  when  Catherine  attained  twenty-one  she  was  en- 
titled to  one-sixth  of  the  then  aggregate  fund,  com- 
posed of  what  was  left  after  the  first  division  and  the 
subsequent  accumulations,  and  so  on  for  the  rest  of  the 
children. 

This  gets  over  every  difficulty,  and  I  hardly  know 
where  the  ambiguity  is,  if  you  keep  in  mind  that  the 
share  of  each  child  was  to  be  ascertained  and  become 
vested  at  twenty-one,  and  was  to  be  paid  either  then,  or 
at  twenty-five. 


Qy  4 
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1845.- 


June  95.  BAINBBIGGE  u  BLAIR. 


A  tniitee  rpHE  testator^  by  his  wfll,   ippdnted  Mr»  Blair 

Hdlorfn^  (^  confideotial  attorney  And  solicitor)  and  two 

truit  matten,  otbeet  person8»  trustees  and  execators,  and  he  gave  to 

tltlcd^f/cotts  ^*'  ^'^  ^MM)/.  **  as  a  oompensation  for  his  tronhle  in 

out  or  pocket  acting  as  one  of  the  executors  of  his  will."    The  tes» 

Theruleiinot  ,.,,".  i  ,. 

inflexible,  and  tator  devwed  real  and  personal  estate  to  his  trustees  upon 

compensation  certain  trusts* 
iDttyy  in  special 
cases,  be  made 

the  authm^ty  "^^^  ^^'^  Contained  a  ^ause  empowering  the  trustees 
of  the  Court, .  to  retain  &c.  out  of  the  trust  monies^  **  all  such  fall 

by  a  fixed  al-     i  ^        ■  «  «  • 

lowance,  but  lo^^es,  costs,  charges,  damages,  and  expences,  as  he  or 
not  bpr  allow,  they,  respectively^  should  or  might  bear,  pay,  suflRer, 
make  the  sustain,  expend,  or  be  put  unto^  for,  or  by  reason,  or 
usual  pro.        means,  or  on  account  of  the  management  or  execution  of 

charges.  any  of  the  trusts  thereby  in  him  or  them  reposed,  or  in 

consequence  thereof." 

The  testator  died  in  June  1818,  and  his  will  was 
proved  by  his  three  executors.  After  the  testator's 
death,  considerable  litigation  occurred  as  to  his  sfikirs 
nnd  estate.  In  this,  Mr.  Blair  acted  as  attorney  and  so- 
licitor for  the  trustees,  and  for  a  cestutque  tntst  under 
the  will.  There  were  three  suits  arising  out  of  trans- 
actions in  which  the  testator  was  engaged  in  his  life- 
time ;  one,  a  foreclosure  suit,  instituted  by  the  testator, 
which  was  revived  after  his  death,  and  a  foreclosure  ob- 
tained, and  in  which  proceeding  the  costs  of  all  parties 
were,  as  usual,  added  as  against  the  mortgagor.  Be- 
sides these,  there  were  a  succession  of  suits  to  impeach 
the  testator's  will,  which  were  defeated,  a  suit  to  per- 
petuate testimony,  actions  of  ejectment,  and  a  suit  to 

establish 


Blair. 


CASES  IN  CHAKCERY.  5SS 

establish  the  will  and  carry  the  trusts  into  execution^         IS45. 

Blair  acted  professionally  in  these  and  also  in  the  sale  of  uJ^bbigoi 
part  of  the  estate,  and  in  obtaining  a  transfer  of  a  mort-  v. 

gage  affecting  part  of  the  testator's  estate. 

By  the  decree  in  the  administration  suit,  made  in 
1835,  the  will  was  established,  and  accounts  were  du 
rected  against  the  trustees,  and  the  Master  was  directed, 
in  taking  the  accounts,  to  make  to  the  trustees  **  all 
just  allowances."  The  costs  incurred  by  Blair  in  his 
character  of  solicitor  to  the  trustees  and  executors, 
(stated  to  amount  to  upwards  of  5,000/.,)  were  carried  in 
and  claimed ;  but  the  Taxing  Master  declined,  without 
the  special  direction  of  the  Court,  to  allow  Blair  any 
costs  beyond  money  out  of  pocket. 

The  assignees  of  Blair^  who  had  become  bankrupt, 
thereupon  presented  a  petition,  supported  by  affidavit, 
stating :  — 

That  Blair  ^*  was,  for  many  years  previous,  and  up 
to  the  time  of  the  testator's  death,  and  had  been  for  a 
great  number  of  years,  on  terms  of  great  intimacy  and 
personal  friendship  with  him,  and  was  better  acquainted 
with  his  conduct,  habits,  and  manners  (wliich  were  ec- 
centric in  some  respects,  though  perfectly  sane),  than 
any  other  person,  and  better  qualified,  from  such  know- 
ledge, to  defend  the  suit,  and  support,  as  solicitor  of  the 
parties  interested,   the  testator's   will;    and   from   the 
hazardous  nature  of  the  case,  another  solicitor  could  not 
have  been  found  to  carry  on  those  suits.     That  Blair 
carried  on  the  same  with  his  own  money,  and  if  the  will 
bad  been  set  aside,  Blair  would  have  lost  every  shilling, 
which  was  necessarily  incurred  in  the  litigation  men- 
tioned in  the  petition." 

That 
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That  the  costs,  charges,  and  expences  so  incurred  by» 
Blair,  in  his  character  of  solicitor  to  the  trustees  and 
executors,  were  expended  for  the  benefit  of  the  testator'f 
estate,  which  had  derived  considerable  advantage  theret 
from,  and  were  necessarily  incurred  in  carrying  the 
trusts  of  the  said  will  into  execution,  and  would  have 
\)een  incurred  to  a  much  greater  extent,  if  the  trustees 
and  ejcecutors  had  employed  any  other  solicitor  to  act 
therein,  other  than  Blair*  That  from  the  peculiar  na- 
ture and  character  of  the  trusts  of  the  will  and  codicils, 
there  was  not  any  solicitor  who  would  have  undertaken 
to  conduct  the  several  suits,  and  to  incur  the  other 
costs,  without  a  personal  guarantee  for  his  costs ;  and 
there  was  not  any  person,  save  Blair,  willing  and  Me 
to  give  such  guarantee,  and  the  cestuique  trusts  were 
infants  or  persons  of  no  fortune  or  substance. 


It  also  stated,  **  that  Blair  had  paid,  laid  out,  ancf 
expended,  divers  large  sums  of  his  own  monies,  in  the 
payment  of  salaries  to  assistants,  clerks,  and  others, 
who  had  been  employed,  during  very  considerable  por- 
tions of  their  times,  in  the  management  of  the  affairs  of 
the  testator,  and  respecting  the  execution  of  the  trusts 
of  his  said  will." 

The  petition  prayed  a  reference  to  the  Master,  to 
enquire  as  to  the  propriety  and  necessity  of  the  suits 
and  proceedings ;  an  enquiry  as  to  the  costs  incurred, 
and  whether  the  testator's  estate  received  any  and  what 
benefit  or  advantage  therefrom,  and  whether  the  estates 
would  have  been  preserved  for  the  cestuique  tmsiSy  if 
Blair  had  not  acted  in  his  character  of  solicitor  ;  and, 
if  the  Master  found  in  the  affirmative,  then  that  the 
costs,  charges,  and  expences  of  Blair  might  be  taxed 
and  allowed. 


Mr. 
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Mr.  Turner  and  Mr.  Wright  in  support  of  the  peti- 
tion. The  first  question  is,  whether  there  is  any  such 
rule  that  a  trustee,  properly  devoting  his  time  and  pro^ 
fessional  services  in  suits  respecting  the  trust  estate,  is 
bound  to  do  so  gratuitously.  It  is  true  that  in  Moore 
V.  Frovod  (fl),  decided  on  the  authority  of  New  v.  Jones  (J), 
such  was  considered  to  be  the  rule ;  but  Lord  Manners 
and  Lord  Eldon^  in  a  previous  case,  appear  to  have 
entertained  a  different  opinion.  The  very  poiiit  arose 
in  Carmichael  v.  Wilson  (c),  and  Lord  Manners  said,  **  I 
have  consulted  with  Lord  Eldon  on  the  subject,  and  he 
agrees  with  me,  that  where  an  attorney  is  an  executor, 
and  carries  on  or  defends  suits  relating  to  the  assets, 
he  is  to  be  strictly  watched,  but  if  he  acts  fairly  in  them, 
he  is  to  be  paid  like  any  other  attorney." 


184*5. 
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Blair. 


Secondly,  If  such  be  the  general  rule,  is  it  so  in« 
flexible  as  to  admit  of  no  exception  ?  That  is  not 
so,  for  in  Marshall  v.  Holloway(d)f  the  Court  sanc- 
tioned a  prospective  and  retrospective  allowance  to 
a  trustee  for  his  trouble,  and  that  in  a  case  in  which, 
like  the  present,  the  trustee  had  a  legacy  of  200/. 
given  him. 


Thirdly,  in  this  case  there  are  special  circumstances, 
which  take  it  out  of  the  general  rule,  or  at  least  warrant 
an  enquiry  before  the  Master.  Mr.  Blair  was  the  only 
person  cognizant  of  the  affairs  of  the  testator,  who  was  a 
man  of  very  eccentric  habits,  and  he  was  the  only  indi- 
vidual qualified  to  defend  the  estate,  in  the  course  of 
the  expensive  litigation  to  which,  after  the  death  of  the 
testator,  it  became  subject.  In  all  the  different  pro- 
ceedings Mr.  Blair  was  successful,  and  by  his  profes- 
sional 


(fl)  3  Myl,  4-  Cr.  45. 
{b)  9  Jarman  Byih,  3JS. 


(tf)  S  Mollqy^  537* 
id)  S  Swan.  459. 
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sional  exertions  and  at  his  personal  risk,  the  estate  has 
been  preserved  for  the  cestuique  tnists.  It  is  but  reason- 
able that  some  compensation  should  be  made  for  the  loss 
of  time  and  labour  of  himself  and  clerks.  With  regard 
to  the  foreclosure  suit,  his  costs,  as  between  party  and 
party,  have  been  added  to  the  debt,  and  thus  the  tes« 
tator's  estate  has  received  the  benefit  of  them :  surely 
this  amount  ought  to  be  repaid  to  Mn  Blaivj  and  at  all 
events  an  enquiry  ought  to  be  directed. 


Mr.  Khidersley  and  Mr.  W.  T.  S.  Daniel^  contra^  did 
not  object  to  the  form  of  this  proceeding,  but  argued. 
First,  that  there  could  not  now  be  any  serious  doubt 
as  to  the  existence  of  the  rule  in  question,  for  it  had 
been  so  expressly  decided  by  Lord  Lyndhurst  in  New 
V.  JotieSf  and  afterwards  by  Lord  CoUenham  in  Moore 
V.  Frowd,  and  those  decisions  liad  since  been  followed 
in  Fraser  v.  Palmer  (a),  and  in  Collins  v.  Carey,  [b) 
Secondly,  that  the  case  of  Marshall  v.  Hollorxay  was 
totally  inapplicable,  for  there,  the  trustee  '•  declined 
to  prove  the  will  or  act  as  trustee  {c\  and  beiug 
the  person  best  acquainted  with  the  testator*s  affairs, 
had  been  employed  by  the  other  trustees  as  their 
agent."  Thirdly,  that  there  were  no  circumstances  to 
justify  an  enquiry.  The  trustee  had  a  legacy  given 
to  him,  expressly  as  a  compensation  for  his  trouble  in 
acting  as  one  of  the  executors.  He  had  proved  the 
will,  received  his  legacy,  and  had  acted  professionally  in 
the  trust  litigation,  without  any  application  to  the 
Court;  and  having  raised  no  such  claim  in  the  suit, 
he  had  been  party  to  a  decree  giving  him  "just  allow- 
ances" only.  That  as  to  the  mortgage  costs,  it  did  not 
appear  that  the  foreclosed  estate  was  worth  even  the 
mortgage  money. 


Mr. 


\a)  4  r.  4-  Co/.  Excels, 
yjb)  'J  Beav.  128. 


(er)  2  Swan*  455, 
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Mr.  Turner^  in  reply.  18  45. 

Bainbrioob 

York  V.  Broom  {a\  and  [AyUjffe  v.  Murray  (i),  were  •• 

,        .     .  Blair* 

also  cited. 

The  Master  of  the  Rolls.  Under  the  decree  di- 
recting the  Master  to  make  to  him  '^all  just  allowances,'' 
Mr.  Blair  claimed  the  amount  of  his  several  bills  of 
costs  in  relation  to  the  several  suits,  actions  at  law,  and 
other  matters,  in  which  he  had  been  engaged,  and  acted 
as  the  solicitor  for  tlie  trustees,  he  himself  being  one. 

The  Taxing  Master  was  of  opinion,  that  Mr.  Blair 
was  merely  entitled  to  the  monies  disbursed  by  him  in 
carrying  on  that  business ;  that  Mr*  Blair,  being,  at  the 
same  time,  the  solicitor  and  trustee,  and  thus  occupying 
the  double  character  of  the  person  employing,  and  the 
person  employed,  was  not  entitled  to  have  any  remunerr 
ation  for  his  services,  and,  in  the  absence  of  any 
special  order  to  the  contrary,  must  stand  in  the  situation 
of  all  persons  who  act  as  trustees,  and  perform  the 
duties  of  his  trust  gratuitously. .  The  Taxing  Master 
having  communicated  this  opinion,  the  parties  have,  by 
agreement,  come  to  the  Court  upon  petition. 

It  has  been  urged,  in  the  first  place,  by  one  of  the 
petitioner's  counsel,  that  I  ought  not  to  consider  this  to 
be  a  general  rule.  How  can  I  do  otherwise  ?  It  was  dis- 
tinctly declared  to  be  the  rule  by  Lord  Lyndhursi  in  the 
case  of  New  v.  Jones,  for  reasons  distinctly  stated  by 
him,  and  which,  I  believe,  have  never  since  been  seriously 
doubted.  Next,  the  same  point  came  before  Lord 
Coitenham,  in  the  case  of  Moore  v.  Frowd,  and,  after  a 

long 

(a)  1  Colly;  260,  (b)  2  Atk,  SB. 
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1845.  long  ti|[unient  and  ctreful  oooiiderBlioii  hj  hiiiH  be 
dedmredi  with  eqaml  precision  and  force,  that  radi  was 
the  general  role.  The  same  point  was  afterwards 
brought  before  Mr.  Biiron  JUknon,  sitting  in  the  Court 
of  Excfaeqaer  in  Equity,  and  he  came  to  a  similar  con* 
dasion  for  reasons  equally  cogent.  After  these  three 
solemn  and  distinct  dedsionst  it  is  too  much  to  suppose 
that  I  am  able  to  treat  them  as  of  no  authority  whal^* 
efer,  and  adopt  a  dissimilar  qpinion. 


There  seems  to  have  been  a  case  dedded  in  Lrdaii 
prior  in  date  to  any  of  the  three  I  have  mentioned.  It 
is  stated,  that  Lord  Matinen  communicated  with  Lord 
Bldon  on  the  poin^  and  afterwards  stated  Lord  Sdaifs 

m 

opinion  to  be  direcdy  contrary  to  these  three  dedsions. 
There  must^  I  think,  be  some  error  in  the  rqport,  as  I 
have  often  heard  Lord  EUon  say  the  contrary  of  that 
which  b  imputed  to  him.  I  cannot  consider  the  case 
as  an  authority;  but  even  if  it  were,  there  are  the  three 
subsequent  decisions,  which  I  consider  have  setded  the 
rule  of  the  Court,  and  to  be  binding  upon  me.  I  have 
no  authority  to  alter  it 

Considering  the  rule  to  be  perfectly  established,  it 
is,  however,  said,  that  it  ought  not  to  be  acted  on 
upon  the  present  occasion,  and  it  is  asked  whether 
this  rule  admits  of  no  exception  whatever?  I  do  not 
think  so,  because  in  the  administration  of  trusts,  this 
Court  will  take  care  to  promote,  to  the  utmost  extent 
of  its  jurisdiction,  that  which  appears  to  be  most  for  the 
benefit  of  the  trust,  and  will  take  into  consideration 
every  circumstance  tending  in  any  way  to  promote 
that  benefit.  It  will  even  deviate  from  its  own  general 
rules,  if  it  finds  circumstances  warranting  that  devia- 
tion and  that  it  may  be  safely  allowed  without  breaking 

down 
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down  the  authority  of  the  general  role.     But   after        1845. 
all  the  industry  that  has  been  bestowed  on  this  case,    ^^I^C^b 
no  case  or  dictum  has  been  produced,  in  which  the  v. 

Court  has,  in  such  a  case,  allowed  a  solicitor  to  ^^^' 
make  his  professional  charges,  as  for  professional 
business  done  by  him  for  the  trust  If  such  a  case 
exist,  it  has  certainly  escaped  my  observation.  In 
Mars/uzU  v.  Hollawai/f  the  trustee  and  solicitor  was  not 
allowed  to  charge  his  bills  of  costs,  or  to  charge  for 
each  particular  item  of  business  done,  but  an  enquiry 
was  directed,  whether  it  would  be  proper,  under  the 
peculiar  circumstances  of  that  case,  to  give  him  some 
remuneration  or  compensation  for  his  loss  of  time  and 
trouble.  I  may,  therefore,  safely  say,  that  this  Court 
would  not,  even  in  a  case  where  it  thought  a  deviation 
from  the  general  rule  advisable  and  proper,  make  that 
deviation  in  the  way  here  proposed,  namely,  by  allow- 
ing a  gentleman,  acting  as  solicitor  for  himself  as  trus- 
tee, to  make  the  usual  professional  charges  against  the 
trust  fund.  To  do  so,  would  be  to  place  a  party  having 
a  duty  conflicting  with  his  interest,  in  the  position  of 
having  to  make  out  his  own  bill  against  himself,  leaving 
any  error  which  might  occur  to  be  settled  and  set 
right  at  some  future  occasion. 

I  do  not  feel  satisfied  that  the  petition  asks  for  the 
allowance  of  an  annual  sum ;  but,  even  assuming  that  it 
did  so  distinctly,  what  is  there  in  the  case  to  induce  me 
to  make  an  order  for  an  enquiry  on  the  subject.  It  is  said, 
that  I  ought  now  to  direct  an  enquiry,  whether  the  services 
Qf  this  gentleman  have  been  beneficial.  He  was  both 
solicitor  and  trustee ;  his  accounts  as  trustee  have  not 
yet  been  passed:  on  one  side  it  is  said  that  he  is 
indebted  to  the  trust,  on  the  other,  that  he  is  out 
of  pocket :   I  cannot  give  credit  to  the  assertion   on 

either 
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1845.       either   side;    I   must   take    it  to    be    a    matter   of 

Bainbri         ^°"^^'     ^^  however,  seems  extraordinary  to  me,-  the 
V.  .        decree  being  made  in  1885,  that  now,  in  1845,  it  is  not 
^^'**       ascertained  on  which  side  the  balance  of  the  trust  ac- 
count is.     It  is  desired,  that  I  should  assume,  from 
the  nature  of  these  matters,  namely,  the  impeachment, 
and  the  establishment  of  the  will  &c.,  that,  if  not  clearly 
beneficial  to  the  persons  interested  under  the  will,  yet 
there  is  at  least  such  a  primd  facie  case,  as  .to  entitle 
the  petitioners  to  ao  enquiry,  in  order  to  make  out  that 
all  this  was  beneficial.     But  assuming  that  all  that  was 
done  here  was  highly  beneficial,  and  that  a  great  benefit 
was  acquired  to  the  estate  by  the  exertion  of  the  trustee, 
was  he  not  bound  to  do  his  utmost  for  the  benefit  of  his 
trust?    In  every  case  a  trustee  might  say,  I  have  had 
a  great  deal  of  trouble  in  these  matters,  and  have  spent 
a  considerable  portion  of  my  time  about  them :  pay  me  for 
my  time  and  trouble !   Is  that  the  rule  ?   I  am  not  aware 
of  the  existence  of  any  such  rule,  nor  has  any  authority 
been  produced,  which  tends  in  the  least  to  shew,  that 
this  is  the  way  in  which  trustees,  who  have  strictly  per- 
formed their  duty  and  thereby  procured  a  benefit  to 
the  estate,    are  to  be  dealt  with.    It  is  very  different 
from  the  case,  where  a  trust  being  in  the  course  of  exe- 
cution, and  many  things  remaining  to  be  done,  which 
can  be  done  beneficially  only  by  a  particular  trustee, 
who  cannot,  from  his  situation,  do  it  without  grievous 
personal  loss,   and  that  party  comes  to  the  Court,  and 
stales,  that  he  is  in  a  situation  and  is  willing  to  do  tliese 
things,  but  that  he  cannot,  consistently  with  his  own 
interest,  proceed  with  such  duties,  and  gratuitously  de* 
vote  his  time  for  the  benefit  of  the  trust.     In  such  a 
case,  it  is  competent  for  the  Court,  considering  what 
is  beneficial  to  the  cestuis  que  tnist^  and  is  calculated  to 
promote  their  interest,  to  take  the  matter  into  consider- 
ation. 
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atioDi  and  to  give  proper  remuneration  to  that  person        1845. 

who  alone,  by  his  own  exertion,  can   produce  that  .J!!^^^'^'^^ 

,       ^  Bainbrigge 
benefit. 


Blair. 


There  are  various  ways  in  which  provision  might  be 
made  for  such  a  case ;  thus,  a  person  appointed  trustee 
with  his  own  consent,  might  say  to  the  testator,  *^  there 
will  be  a  gi*eat  deal  of  law  business  in  this  matter,  is  it 
reasonable  that  I  should  do  it  for  nothing  ?  If  you  so 
intend,  do  not  appoint  me  trustee."  A  testator,  though 
knowing  that  if  his  trustee  acted  as  solicitor,  and  were  al- 
lowed to  make  his  professional  charges,  he  would  be  en- 
abled to  make  business  for  himself,  might,  nevertheless, 
insert  an  authority  in  the  will  permitting  it,  and  this  is 
not  unfrequently  done;  there  would  then  be  no  ques- 
tion about  the  matter.  But  here,  Mr.  Blair^  instead  of 
guarding  himself  in  that  way,  took  the  legacy  of  200/., 
expressly  as  a  compensation  for  his  trouble. 

There  is  another  way  in  which  this  matter  might  have 
been  brought  forward.  After  the  litigation  and. dif- 
ficulty arose,  Mr.  Blair  might  have  applied  to  the 
Court,  stating  the  circumstances  of  the  suit,  and  how 
important  it  was  that  the  legal  business  of  this  trust 
should  be  carried  on  by  him,  that  it  would  be  a  loss  to 
him  to  carry  it  on  without  remuneration,  and  asking  the 
Court  permission  to  do  it.  He  did  not  so  act ;  he  put 
in  his  answer  to  the  bill,  without  claiming  any  thing  in 
respect  of  these  matters ;  the  cause  comes  to  a  hearing; 
^^  all  just  allowances  "  are  directed  to  be  made  to  him, 
but  this  point  was  not  even  mentioned.  If  Mr.  Blair 
had  stated  the  matter  in  his  answer  or  had  presented  a 
petition,  to  come  on  at  the  hearing,  to  obtain  any  allow* 
ances  of  this  sort,  the  circumstances  would  then  have 
been  taken  into  consideration,  and  such  directions  given 
by  the  Court  as  the  circumstances  rendered  proper; 

Vol.  VIII.  B  r  but 
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1845. 
Bainbrigge 

V, 

Blair. 


but  here)  nothing  of  the  sort  was  clone,  and  the  decree 
directed  the  accounts  to  be  taken  and  just  allowances 
to  be  made.  Under  these  circumstances,  I  do  not  think 
there  is  any  authority  for  me  to  make  an  order  on  any 
part  of  this  petition,  and  I  must  dismiss  it  with  costs. 

It  is  certainly  presented  contrary  to  the  ordinary  rule 
of  this  Court ;  and  if  it  had  succeeded,  it  could  only 
have  been  an  indulgence,  in  allowing  the  Petitioners 
something  which  they  ought  to  have  secured  to  them- 
selves, if  they  were  intided  to  it,  by  raising  the  points  at 
a  proper  period. 


1846. 
Aprilll,  12. 

M'here  the 
demand  of 
the  Plaintiff 
is  submitted 
to,  and  the 
only  question 
between  the 
parties  is  the 
costs  of  the 
suit,  the  cause 
ouijht  not  to 
be  proceeded 
in,  but  an  ap- 
plication 
ought  to  be 
made  to  the 
Court  to  pre- 
vent the  ex- 
pence  of 
further  pro- 
ceeding. 


SIVELL  V.  ABRAHAM. 

npHIS  was  a  bill  for  specific  performance,  instituted 
by  the  purchaser,  who   had  paid   his   purchase- 
money  and  been  let  into  possession :  there  was  also  a 
cross  bill  of  discovery. 

The  simple  object  of  this  suit  was  to  compel  the 
vendor  to  obtain  the  concurrence  of  the  heir-at-law  of 
the  testator  in  the  conveyance.  The  bill  was  filed  on 
the  11th  of  Octoba-  184-1,  and,  in  March  184-4,  the  De- 
fendant prevailed  on  the  heir  to  execute  the  convey- 
ance. The  evidence  in  the  cause  was  afterwards  taken, 
and  subsequently,  in  Jtine^  the  Defendant  first  gave 
notice  to  the  Plaintiff  that  the  deed  had  been  executed, 
and  proposed  that  the  bill  might  be  dismissed  without 
costs.  The  Plaintiff  refused  to  accede  to  these  pro- 
posals, passed  publication  and  now  brought  oh  the  cause 
for  hearing. 


Mr. 
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Mr.  Kinderdey^  Mr.  Woadj  and  Mr.  Whitbready  for 
the  Plaintifl^  stated  that  all  the  requisitions  of  the  Plain- 
tiff having  been  satisfied,  the  only  question  was  as  to 
the  costs  of  the  suit 
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The  Master  of  the  Rolls.  Where  every  thing  had 
been  submitted  to,  surely  the  Plaintiff  ought  not  to  have 
gone  on  incurring  further  expenses ;  he  ought  to  have 
applied  to  the  Court  as  to  the  costs. 

Mr.  Kindersley.  It  would  have  been  a  very  hazard- 
ous experiment,  there  is  no  precedent  for  such  an  appli- 
cation ;  besides  this,  in  the  situation  of  the  cause,  it  was 
a  much  cheaper  proceeding  to  set  down  the  cause  than 
to  apply  on  affidavit  and  counter-affidavit. 

The  Master  of  the  Rolls.  It  is  perfectly  well  esta- 
blished, that  where  a  Defendant  submits  to  the  whole 
demand  of  the  Plaintiff,  and  to  pay  the  costs,  he  has  a 
right,  at  once,  to  stop  all  further  proceedings.|(a)  When 
the  whole  demand  of  the  Plaintiff  has  been  fully  satis- 
fied, and  no  question  remains  but  that  of  the  costs,  the 
Court  would  not  permit  the  Plaintiff  to  go  on  incurring 
useless  expence.  Such  a  proceeding  seems  so  wrong, 
that  I  cannot  have  the  least  doubt  that  the  Court 
would  interfere,  if  an  application  had  been  made. 

Mr.  Turner  and  Mr.  Kinglake^  for  the  Defendant, 
cited  authorities  to  shew  that  the  concurrence  of  the 
heir  was  unnecessary. 


(a)  PemberUm  v.  Topham^ 
1  Beav.ZXe,;  Holden  y, ICyruU" 
tonj  2  Beav.  304.  -,  Field  v.  Bo- 


The 

binton^  7  Beav.  €6,;  Darner  y. 
Lord  PartarHngton,  C.  P.  Cooper^ 
(t.  Cot.)f  889*,  and  8  PMltips,  50. 
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TAe  Master  of  the  Rolls. 

This  case  has  been  brouglit  on  under  circumstances 
new  to  me.  It  is  a  case  in  which  the  demand  of  the 
Plaintiff  has  been  satisfied  so  long  ago  as  March  1 844, 
and  now  the  case  is  brought  on  to  be  heard,  on  the  sole 
question  as  to  who  is  to  bear  the  costs  of  the  suit* 


In  March  1844,  the  Defendant,  from  motives  which 
cannot  fail  to  meet  with  the  approbation  of  the  Court, 
procured  the  execution  of  the  deed  by  the  heir-at-law. 
Though  he  did  not  think  the  Plaintiff  strictly  entitled 
to  it,  he  considered  it  proper,  on  his  part,  to  procure 
for  the  Plaintiff  the  execution  of  the  conveyance  by  the 
heir-at-law. 

The  whole  cause  of  litigation  having  been  thus  re- 
moved, and  the  only  question  in  the  cause  withdrawn, 
the  Court  has  no  opportunity  of  considering  the  ques- 
tion in  dispute  between  the  parties.  The  Defendant 
having  effected  this,  gave  a  notice  to  the  Plaintiff,  which 
was  substantially  a  correct  notice  to  give.  He  says  I 
have  done  this ;  I  do  not  admit  you  are  entitled  lo 
require  it,  and  therefore  do  not  admit  I  am  bound  to 
pay  the  costs  of  the  suit ;  but  I  am  willing  to  put  an 
end  lo  it  without  costs. 


The  Plaintiff  having  received  this  notice,  gave  no- 
tice, that  if  the  Defendant  did  not  consent  to  pay  the 
costs,  he  must  proceed  in  the  suit.  I  think  the  last 
part  erroneous,  considering  that  the  demand  of  the 
Plaintiff  had  been  satisfied,  and  that  the  only  question 
remaining  was,  who  was  to  pay  the  costs.  It  would  have 
been  more  satisfactory  and  proper  for  the  Plaintiff  to 
have  made  an  application  to  the  Court  respecting  the 
costs. 


It 
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It  is  true,  that  if  there  had  been  no  evidence  taken^  it 
would  have  been  necessary  to  produce  affidavits  on  such 
an  application  ;  but  here  there  was  the  answer  of  the  De- 
fendant, which  might  be  read  on  the  mere  question  of 
costs,  and  there  was  also  the  evidence  in  the  cause  then 
actually  taken.  An  application  might  have  been  made 
to  the  Court;  and  every  thing  now  before  it  might 
have  been  then  brought  under  its  consideration.  I  am 
of  opinion  that  I  ought  not  to  allow  any  costs  subsequent 
to  the  notice  given  by  the  Defendant.  The  only  question 
is,  as  to  the  previous  costs.  Considering  the  nature  of 
the  case,  and  the  situation  of  the  parties,  and  all  that 
has  taken  place,  it  appears  to  me  that  the  Defendant 
ought  to  pay  the  costs  of  the  suit  up  to  the  time  when 
he  gave  the  notice. 


1846. 


I  am  even  reluctant  to  charge  the  Defendant  with  any 
costs,  as  I  entirely  approve  of  his  conduct  in  obtaining 
the  execution  of  the  deed  and  in  giving  the  notice. 


Note.  —  See  4  Ann,  c,  16.  #.  S3.;  A'yfojr  v.  JBrown,  1  Cox,  369., 
2  B,  C.  C.  186.;  Van  Sandau  v.  Moore,  I  Buss.  p.  469.;  Suckling 
V.  Maddocks,  3  Y,  Sf  C.  (Ex,)  S32.;  Slagg  v.  Knowles^  3  Hare, 
241.;  BolntuonY.Bosher,  1  F.  <$•  C.  (C.C.)7.;  Field  v,  Bolnnson, 
7  Beaton,  66. 
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Feb.  19. 


OTTLEY  V.  GILBY. 


A  legatee  has    nPHE  testator,  by  his  will^  gave  to  the  Plaintiff  a 
a  clear  right      X   legracy  of  lOOOi    to  be   paid   on   his   attaining 

to  have  a  sa-  ^     ^  r  o 

tisfactory  ex*    twenty-one. 
planation  of 
the  state  of 
the  testator's 
assets,  and  an 
inspection  of 
the  accounts, 
but  he  is  not 
entitled  to  a 
copy  thereof, 
attheexpence 
of  the  estate. 
An  estate 
was  repre- 
sented to  a 
legatee  by  the 
personal  re- 
presentatives 
as  barely  suf- 
ficient to  pay 
the  debts,  but 
the  accounts 
were  not 

shewn.    A  bill         ,  .  •      j         •  i  •  r         •   i  i 

was  filed  and    unless   they  received,   within  a  lortnight,   such  an  ac- 

afterwards  an    count  as  a  legatee  in  the  situation  of  the  Plaintiff  had 

offer  was  made  . 

to  produce  the  a  right  to  require,  they  would  place  a  bill  on  the  file. 


The  testator  died  in  ISSS,  and  his  will  was  proved 
by  his  executors  TatUm  and  Lockwood.  Tatton  died; 
Lockwood  survived  and  died  in  1827.  The  Defendants 
GiUy  and  Shepherd  were  his  executors. 

In  1835,  the  Plaintiff,  having  attained  twenty-one/ap- 
plied  to  Gilby  and  Shepherd  for  his  legacy,  and  he  was 
informed  by  their  solicitors,  that  the  assets  were  barely 
sufficient  to  pay  the  testator's  debts,  ^^  and  consequently, 
the  legacy  bequeathed  by  his  will  to  the  Plaintiff  would 
not  be  paid."  Some  further  correspondence  took  place, 
and  on  tlie  29th  of  December  1837,  the  Plaintiff's  soli- 
citors wrote  to  the  Defendant's  solicitors,  stating,  that. 


A  reply,  but  no  account,  was  sent,  and  this  bill  was  filed 
in  December  1838  against  Gilby  and  Shepherd  for  an 
account  and  administration  of  the  estate. 

Their  answer  shewed  that  the  estate  had  been  ex- 
hausted in  payment  of  the  debts,  and   the  Defendants 


ta  tor's 


totally  insuf- 
ficient to  pay 

the  legacies,  which  were  of  a  very  considerable  amount.     The  Court  disapproved  of 
the  litigation,  and  gave  the  Plaintiff  uo  costs;  but  directed  the  representatives  to 
retain  their  balance  in  discharge  of  their  costs. 
Duty  of  solicitors  to  check  useless  litigation. 
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tator's  estate  to  his  executors;  that  they  could  not  1845* 
have  furnished  accounts  without  incurring  great  ex- 
pence,  which,  they  submitted,  they  were  not  bound  to 
incur;  and  that,  after  the  institution  of  the  suit,  they 
offered  to  produce,  for  the  Plaintiff's  solicitors'  inspec- 
tion, the  accounts  and  evidences,  but  that  the  offer  was 
rejected,  unless  accompanied  with  an  undertaking  to  pay 
the  Plaintiff's  costs. 

At  the  first  hearing,  it  was  objected,  that  the  repre- 
sentatives of  Taiton  were  necessary  parties.  They  were 
accordingly  made  parties,  and  a  decree  was  made  for 
taking  the  usual  accounts. 

On  taking  the  accounts  in  the  Master's  o£Sce,  it 
appeared  that  the  receipts  of  Lockwood  exceeded 
118,000/.;  but  two  items  of  charge  having  been  dis- 
allowed, a  balance  of  nsL  was  found  due  from  Lock^ 
wood;  on  the  other  hand,  a  sum  of  SSL  was  found 
due  to  his  executors,  who  admitted  assets,  and  this 
sum  being  set  off,  95/.  was,  on  the  whole,  found  due 
from  Gilbt/  and  Shepherdj  but  nothing  appeared  due 
from  the  representatives  of  Tatton.  This  balance  of  95/. 
formed  the  whole  assets,  and  the  legacies,  amounting  to 
13,000/.,  remained  unpaid. 

The  case  came  on  for  further  directions,  and  the  only 
question  was,  who  ought  to  bear  the  costs  of  the  suit. 

Mr.  Lloydy  for  the  Plaintiff,  contended,  that  the  suit 
having  been  rendered  necessary  by  the  neglect  and  re- 
fusal of  Gilby  and  Shepherd  to  furnish  accounts,  when  it 
appeared  that  they  had  a  balance  in  hand.  That  as 
the  representations  respecting  the  accounts  had  been 
disproved  in  the  Master's  office,  they  ought  to  pay  the 

/2  r  4  costs. 


•94  CASES  W  mAXKBSS: 

^^^^1^     gtiiBM  this  4^  .   .     . 


i#{>  t.  ..  ,»»■•         *••; 


As. to:  ibft  costtoCllMi  pefWMntitivp  of  J4rfft»» Jmi 
aiyifdft  lbar»  M  die.iHHDdMuito.  bad, :imqeeeMu%, 
intiitid.  w  tfjeiT)  bwyi  .inftda  partiiw  (iiQlin^§4Kiqp.dM 
fmn  th<Hiaj^  thePimtJffc^ 

first  inslanoc^  atid  Imve  them  o?er  as  ji^{siiistiGa%  and 
Skepkerd. 

•  •  • 

Mr*  KindenUgfmd  Mr.  GpiMfcf  coiUrif  for  Gff%  and 
Mr.  7W«  for  the  rapreseatalifes  of  T^tflon; 

a  » 

7%f  Mastbe  ^^  Bolls. 

I  Hgret  to  have  a  esse  of  soch  wanton,  unneeessarf, 
and  imprqser  litigation  brought  before  ine. 

The  first  answer  to  the  Plaintiff's  application  was 
not  a  proper  one,  for  a  legatee  has  a  clear  right  to  have 
a  satisfactory  explanation  of  the  state  of  the  testalor*^ 
assets,  and  an  inspection  of  the  accounts,  but  he  had  no 
right  to  require  a  copy  of  the  accounts  at  the  expence 
of  the  estate.  Here  no  inspection  was  offered  before 
the  institution  of  the  suit,  but  it  was  proposed  afters- 
wards.  I  think  that  the  refusal  of  the  Plaintiff's  soli- 
citors to  inspect  them  unless  their  costs  were  paid,  was 
wrong,  as  such  an  examination  could  not  have  pre- 
judiced the  Plaintiff's  claim,  and  the  information  fur- 
nished by  the  accounts,  to  which  they  voluntarily  shut 
their  eyes,  might  have  prevented  further  litigation. 

Tlie 

(a)  M^CUl.  506.  (c)  4  Bear,  460. 

{b)  4  Mad.  S7S.  \d)  1  Rmt.  590. 
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The  cause  came  on  for  hearing,  and  the  accounts        1845. 

beinfi:  afterwards  taken  into  the  Master's  office,  certain       ^^  /"^^ 
^  ^  Ottlby 

charges  were  disallowed,  so  that  a  small  balance  was  o. 

found  due  from  the  executors;  the  amount,  however,  is  "'^bt. 
so  small,  as  to  be  totally  useless  in  meeting  the  demands 
of  the  Plaintiff;  and  ^hough  the  state  of  the  accounts 
was  altered  in  the  Master's  office,  yet  the  extent  was  so 
small,  that  the  parties  are  really  in  the  same  situation  as 
before  this  useless  and  unnecessary  litigation  had  been 
commenced. 

As  to  making  the  executors  of  Tatton  parties,  I  must 
say  that,  considering  the  position  in  which  Lockwood^s 
executors  were  placed,  I  am  not  surprised  at  their  in- 
sisting on  their  being  made  parties,  in  order  that  the 
accounts  might  be  fully  and  finally  taken  in  the  presence 
of  all  proper  parties;  and  although  the  Muster  found  that 
Tatton  received  nothing,  yet  the  schedule  shews  that  he  • 
had,  to  some  extent,  interfered  in  the  administration. 

On  the  whole,  I  think,  that  the  Plaintiff  is  not  entitled 
to  his  costs ;  that  the  executors  of  Lochiood  are  only 
entitled  to  such  costs  as  they  can  retain  out  of  the  fund 
in  their  hands,  and  thnt  the  costs  of  Tatton\  executors 
must  be  borne  by  the  Plaintiff. 

This  suit  has  been  perfectly  useless  to  every  party 
concerned  in  it  Solicitors  ought,  out  of  regard  to  the 
interests  of  their  clients,  and  to  their  own  station  and 
character,  to  prevent  such  a  course  of  useless  litigation. 
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Die.  \S. 


CORBY  A  CURLEWIS. 


Where»aftflr 
notice  to  dit* 
nakM^  tbo 
Plaintiff  filei 
A  replication 
bdbre  the 
hearing  of  the 
motion,  the 
only  order 
made  it,  that 
thePlabtiff 
do  pay  the 
cottiof  the 
motion;  and 
the  practice  b 
not  altered  by 
the  General 
Ordertof 
1845. 


rpHE  aoBwer  was  .filed  oa  the  7di  of  M^  1845;  on 
-^   the  eth  of  Decewier^  the  Defendttit  gsve  notice  of 
motion  to  diimiss  for  want  of  protecutioii^  and  on  die 
9di  ot  December^  the  Plaintiff  filed  a  i^lioation. 

Mr.  Prior^  on  the  )5th  Deendfer^  moved  to  diamist. 
He  saidy  that  it  woold  be  contended  by  the  Plainti£g 
that  the  only  liability  he  had  incnrred  waa  to»pay  the 
coats,  (a)  That  such,  he  admittedy  was  the  rule  onder 
the  old  Orders  (6)»  but  there^  upon  a  motion  to  dismiM^ 
the  Plaintifi^  by  the  terms  of  the  16th  Order,  was  at 
liberty  to  undertake  to  file  a  replication  or  to  speed  the 
cause,  and  therefore,  when  he  filed  a  replication  befi>re 
the  motion  came  on,  he  had  done  more  than  was  re- 
quired by  the  terms  of  the  Order.  That  now  the 
General  Orders  contained  no  such  provision* 

Tlie  Master  of  the  Rolls.  The  notice  of  motioo 
was  perfectly  regular,  but  the  Plaintifi*  having  taken  a 
step  which  has  intercepted  the  right  to  dismiss,  the  usual 
order  is,  that  the  Plaintiff  do  pay  the  costs  of  the 
motion. 

Mr.  Prior.     But  here  the  replication  as  filed  is  per* 

fectly  irregular. 


The 


(a)  Waller    v.    PeJlingion,  4 
Beavan^  124. 


(A)  16th  Order  of  1828,  Ord, 
Can,  10. 
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The  Master  (^the  Rolls.  I  must  treat  the  repli- 
cation as  regular  unless  a  proper  application  be  made  to 
take  it  off  the  file. 


The  case  stood  over,  but  afterwards  the  Defendant 
consented  to  take  the  costs  of  the  applicadon. 


See  Young  v.  Qutirery,  poii. 


1845. 


COEET 
CURLBWIS. 


BROWN  V.  HOME. 

^I^HE  bill,  in  this  case,  was  filed  against  a  single  De- 
-*•     fendant  on  the  15th  of  March  1846.     The  De- 
fendant appeared,  but  refusing  to  answer,  was  taken  into 
custody  under  an  attachment. 

On  the  22d  oi  July  1846,  an  application  was  made 
by  the  Plaintiff,  that  the  bill  might  be  taken  pro  con^ 
JessOj  pursuant  to  the  General  Orders  of  the  Court  (a) 

It  was  then  ordered,  '^  that  the  Clerk  of  Records  and 
Writs,  &c.  should  attend  with  the  record  of  the  Plain- 
tiff's bill  at  the  hearing  of  the  cause,  on  the  first  day  of 
causes  in  Michaebnas  term  then  next,  in  order  that  the 
same  might  be  taken  pro  confessoJ^ 

The  cause  was  set  down,  and  on  the  5th  of  Nooem^ 
ber  1846  came  on  to  be  heard,  and  the  Defendant  not 

having 

(a)  76  Order  of  8th  ifoj^,  1845,  Ord.  Can,  311. 


1846. 
Nov.  S, 

1847. 

Jan,  29, 

Feb.  8. 

Practice  ai  to 
taking  bills 
pro  confetto. 

The 
«  Order  "  re- 
ferred  to  in 
the  Slst 
General 
Order  of  ilfoy, 
1845,  is  not 
the  "  decree  '* 
that  the  bill 
be  taken  pro 
confetto,  but 
the  **  prelimi- 
nary order" 
that  the  Clerk 
of  Records  do 
attend  with 
the  record. 

The  object 
of  the  Slst 
Order  ofMety^ 
1845,  was  to 
assimilate  the 
practice  where 
there  is  one 
defendant  to 
that  where 
there  are 
several. 


1 


iiif:  XjA.aa.1  Ktmar  ui  iiie  oui 
orders  that  "  No  cause,  iii  whic 
bill  be  taken  pro  confesso  agaii 
heard  on  the  same  day  on  v\ 
but  tlie  cause  is  to  be  set  don 
Court,  if  it  so  thinks  fit,  may 
tlie  hearing  tliereof." 

He  observed,  that  this  Gene 
bid  a  cause  being  beard  on  the 
order  was  made. 

Hie  case  was  several  times  a 

TTie  Ma8T£H  of  the  Roll 
"  Wlien  a  decree  is  to  Ije  ob 
■pro  con/esso,  tlie  first  and  preli 
an  order  that  the  Clerk  of 
attend  at  the  hearing  with  tl 
order  that  the  same  may  be  tal 


When  that  order  is  applied 
whether  tlie  Defendant  is  in 
PlainliiT  is  entitled  to  the  orde 


CASES  IN  CHANCERY. 

for  the  decree  that  the  bill  be  taken  pro  confesso^  and 
for  such  decree  on  the  merits  confessed  as  he  is  en- 
titled to. 

The  General  Order  LXXXI  provides,  that  the 
cause  is  not  to  be  heard  on  the  same  day  on  which  the 
order  to  take  the  bill  pro  confeao  is  made.  The  order 
thus  referred  to  is  not  the  decree  that  the  bill  be  taken 
pro  confessu^  it  is  the  preliminary  or  interlocutory 
order,  which  has  been  usually  (a)  called  the  order  to 
take  the  bill  pro  confesso^  and  there  is  no  difficulty  in 
the  application  of  the  General  Order  thus  understood. 

In  the  case  of  an  order  to  take  the  bill  pro  confesso 
against  one  of  several  Defendants,  the  practice  has,  I 
believe,  been  uniform.  The  preliminary  order  is  ob- 
tained, the  cause  is  set  down,  and  is  heard  in  the  usual 
manner  against  the  Defendants  not  in  default ;  the 
Clerk  of  Records  and  Writs  attends  with  the  record  of 
the  bill,  the  preliminary  order  is  read,  and,  as  against 
the  defaulting  Defendant,  it  is  decreed,  that  the  bill  be 
taken  pro  cottfessOf  and,  at  the  same  time,  a  decree  on 
the  merits  is  made. 

But  in  the  case  of  a  sole  Defendant  in  custody,  and 
brought  upon  the  return  of  the  second  writ  of  habeas 
corpus^  it  had  become  a  practice  to  procure  the  Clerk  of 
Records  and  Writs  to  attend  on  a  seal  day,  and  at  the 
same  time  to  obtain,  upon  motion,  not  only  an  order 
to  take  the  bill  pro  confesso^  but  also  a  decree  on  the 
merits  confessed. 


(a)  As  in  Carr  v.  Paulett^  7 
Shu,  142.,  the  order,  which  was 
the  subject  of  the  inotioo,  was 


This 

the  preliminary  order  for  the 
Clerk  &c.  to  attend  with  the 
record  &c. 


called  the  order  to  take  the  bill 
tained :  the  Clerk  of  the  Recorc 
ordered  to  attead  for  the  purpo 
set  down :  the  Court,  if  it  so  thi 
early  day  for  the  hearing :  the 
Writs  attends  at  the  hearing : 
aod  a  decree  made  in  a  regular  ' 

The  like  practice  in  this  respi 
the  cases  of  Defendants  nbsct 
notice  under  the  Order  LXXVJ 

In  consequence  of  the  Ordc 
for  the  second  writ  of  haieas  cm 
fendant  in  custody,  should  not  i 
Clerk  of  Records  and  Writs  to 
at  the  time  when  the  Defendant 
the  return  of  the  habeas,  the  ord 
the  Clerk  &c  to  attend  at  the  b< 


FoKM  at  Dkci 
MonJajf,  Nov,  S. 
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fendant,  haTing  been  served  with  process,  appeared  thereto,  but 
refusing  to  put  in  his  answer,  an  attachment  was  issued  against  him 
directed  to  the  sheriff  of  Middlesex,  who  ;having  returned  thereon 
that  the  Defendant  was  a  prisoner  in  his  custody.  It  was,  by  an 
order  dated  the  S3d  day  of  July  1846,  (made  on  the  application  of 
the  Plaintiff,  that  the  Plaintiff's  bill  might  be  taken  pro  con/esso 
pursuant  to  the  General  Orders  of  this  Court  in  that  case  made  and 
provided,)  Obdeeeo,  that  the  Clerk  of  Records  and  Writs,  in  whose 
division  this  cause  is,  should  attend  with  the  Record  of  the  Plain- 
tiff's bill  at  the  hearing  of  thb  cause  on  the  first  day  of  causes  in 
JMickaelmas  term  then  next,  in  order  that  the  same  might  be  taken 
fro  confesso.   And  this  cause  coming  on  this  present  day  to  be  heard 
before  his  Lordship,  in  the  presence  of  counsel  learned  for  the  Plain- 
ti£^  and  the  said  Cleric  of  Records  now  attending  trith  the  Record 
of  the  Plaintiff's  bill  accordingly,  upon  hearing  the  said  Order,  and 
the  Record  of  the  Plfdntiff 's  bill,  and  what  was  alleged  by  the 
counsel  for  the  Pluntiff,  and  the  Defendant  not  having  put  in  his 
answer  to  the  Plaintiff's  bill,  His  Lordship  doth  obder  and 
DECREE,  that  the  Plaintiff's  bill  be  taken  pro  confesso  against  the 
Defendant." 

The  decree  then  proceeds  to  direct  Thomas  Home^  on  or  before, 
ftc.,  to  transfer  538/.,  3i,  5s,  per  cents.,  which  had  been  sold  out  by 
him,  into  Court,  and  to  order  the  dividends  to  be  paid  to  the 
PlainUff  for  life,  vnth  liberty  to  apply,  and  it  then  orders  the  costs 
to  be  taxed  and  paid  by  the  Defendant  to  the  Plaintiff. 

Reg.  Lib.  A.  1846^  fol.  343. 


not  neceiui; 
to  limit  B  time 
for  demurring. 

Hiked  to  KTve 
u  juAfonui  on 
a  Delendsot 
at  Holyrood 
Noiuc.    Held, 


S 


order,  nnU 


stibpcena  on  the  Defendant  in  the 
House  in  Edinburgh.  A  questio 
was  necessary  so  to  limit  the  pla 
condly,  whether  it  was  necessa: 
demurring,  (b) 

The  Master  ^Ihe  Rolls. 

It  is  not  at  al]  necessary  so  to 
serving  the  stApcena,  Let  him 
it  any  where  in  Scotland.  It  is 
limit  a  lime  for  demurring,  (c) 
plies  to  the  period  for  demurring 
be  filed  within  twelve  days  after  : 


(b)  Ord.  Can.  S9T. 
(ij  An.  I. 


(c 


AN 
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THE    PRINCIPAL    MATTERS. 


ABSOLUTE  INTEREST. 
See  Will,  8,  4. 

ACCOUNT.  ' 

The  Plaintiff  was  the  commercial 
agent  of  the  East  India  Company 
at  Amboyna.  It  was  his  duty  to 
send  his  account  to  Jonesy  the 
Company's  agent  at  Banda^  to 
examine  and  transmit  to  the  Go- 
vernor of  Mat/ra^.  On  the  Plaintiff's 
accounts,  there  appeared  a  ba- 
lance of  1325  dollars  against  him, 
but,  on  reference  to  the  accounts 
kept  by  Jones  of  the  same  trans- 
actions, instead  of  a  deficiency, 
4771  dollars  appeared  due  to  the 
Plaintiff.  The  Company  then  al- 
lowed the  1325  only.  Held,  that 
this  was  not  a  sufficient  admission 
and  recognition  of  the  correctness 
of  Jones'  accounts,  as  to  entitle 
the  Plaintiff  without  further  evi- 

VoL.  vm. 


dence  to  the  4771  dollars.     Far^ 
quJiar  v.  The  East  India  Company. 

Page  260 

See  Arbitrator. 
Legatee. 


ACCOUNTANT  GENERAL. 
See  Payment  out  op  Court. 


ACCUMULATION. 

Trustees  were  to  accumulate  a  re- 
sidue for  a  class  of  children,  after 
maintaining  them.  Held,  on  the 
context,  that  after  one  attained 
his  age  and  received  his  share,  he 
retained  no  interest  in  the  subse- 
quent accumulations.  Routh  v. 
Hutchinson*  581 


S  8 


ADMINIS- 
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ADBflNISTRATION  SUIT. 

In  April  184Sf  a  creditor  obtained  a 
•  judgment  by  default  against  an 
executrix.  A  decree  in  a  credi- 
tor's  suit  was  obtained  in  April 
1844^  and  on  the  25tli  of  May 
following,  the  judgment  was  set 
aside  on  the  terms  of  the  execu- 
trix pleading  plene  adminiitraiA. 
On  the  Sd  of  June^  on  the  eve  of 
trialy  the  executrix  moved  for  an 
injunction,  which  the  Court  grant- 
ed, ,to  stay  execution  only,,  and 
afterwards  refused  to  permit  the 
creditor  to  proceed  against  the 
executrix  for  the  purpose  of  charg- 
ing her  personally.  Kirhif  ▼.  Bar* 
im.  Psge  45 

ADMISSION. 

See  Account. 

ADMISSION  OF  ASSETS. 

Upon  an  application  to  be  relieved 
from  a  decree  containing  an  ad- 
mission of  assets :  —  Held,  that 
whether  fraud  or  mistake  had 
been  committed,  yet  that  under 
the  circumstances  of  the  case, 
justice  could  not  be  done  upon  a 
mere  rehearing  of  the  cause. 
Davenport  v.  Stafford.  503 

See  Decree,  4,  5. 
Laches,  2. 

ADVOWSON. 

See  Next  Presentation. 
Waste,  4. 


AFFTOAVrrS. 

L  In  the  long  vacation,  when  a 
matter  presses,  the  Court  will 
sometimes  take  the  original  affi- 
davits into  its  custody,  and  act  on 
them  as  if  they  had  been  filed ; 
but  when  the  Court  is  sitting, 
ofBce  copies  alone  can  be  used, 
AHomejf^Gemendy*  Lewis*  P.  179 

S.  An  affidavit  cannot  be  received 
in  evidence  on  further  directions. 
Attome^General  v.  Gdl.        368 

AGENT. 
S^  Account. 

Double  Aobmct. 

ALTERNATIVE  PRATER. 
A  bill  may  insist  on  a  repudiation  of 
.  a  transaction,  and,  in  the  alterna- 
tive, asking  to  have  the  accounts 
taken,  and  the  rights,  &c.  of  the 
parties  determined.  Crttikshauk 
V.  M*  Vicar.  106 

AMENDING. 
See  Injunction,  1. 

ANNUITY. 
See  Tenant  for  Life  and  Re- 
mainderman. 

ANSWER. 
1.  Afler  bill  filed,  a  shareholder^ 
who  was  a  Defendant,  transferred 
his  shares,  and  ceased  to  be  a 
member.  He  shortly  afterwards 
put  in  his  answer,  stating  he  had 
not,  and  was  not  entitled  to  have, 
access  to  the  company*s  papers, 
and  could  not  set  forth  whether 
they  had  any  documents  in  their 

possession, 
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possession,  or  set  forth  a  sche- 
dule thereof,  the  contrary  being 
charged  by  the  bill.  Held,  that 
the  answer  was  sufficient.  Ellwand 
V.  M'DonnelL  Page  14 

2.  A  Defendant,  in  his  first  answer, 
stated,  that  certain  papers  were  in 
the  possession  of  his  solicitor,  and 
being  asked  by  the  amended  bill 
to  set  forth  a  schedule  thereof, 
he  stated,  that  his  solicitors  had 
made  diligent  search  for  them, 
but  that  they  could  not  be  found, 
having  been  misplaced  or  mislaid 
in  their  office ;  and  that,  therefore, 
he  could  not  set  forth  a  schedule 
of  them.  Held,  that  the  answer 
was  sufficient.  Ibid, 

S.  Exceptions  being  allowed,  the 
Plaintiff  obtained  an  order  to 
amend,  and  that  the  Defendants 
might  answer  the  exceptions  and 
amendments  together.  Before 
this  order  had  been  served,  the 
Defendant  put  in  a  further  answer. 
Held  regular,  and  the  order  was 
discharged.  Hemming  v.  Ding' 
•wall.  102 

See  Messenger. 

ANTICIPATION. 
See  Separate  Use. 

APPEAL. 

See  Master  of  the  Rolls. 

APPOINTMENT. 
See  Power. 

APPORTIONMENT. 
See  Real  and  Personal  Estate. 


ARBITRATOR. 

Accounts  being  directed  to  be  taken 
by  the  Master,  liberty  was,  by 
consent,  given  to  the  parties  to 
submit  to  arbitration  any  question 
6f  account.  The  Court  also  gave 
liberty  to  the  Master  to  adopt  the 
conclusions,  but  would  not,  even 
by  consent,  make  it  compulsory. 
Scale  v.  Fothergill.         Page  361 

ARREARS. 
See  Tenant  for  Life  and  Re- 
mainderman. 

ATTACHMENT. 

1.  A  Plaintiff,  though  he  has  joined  in 
a  commission  to  take  an  answer, 
may  issue  an  attachment  for  want 
of  answer  before  the  return  of  the 
commission.     Boschetti  v.  Power. 

180 

2.  The  old  practice  does  not  au« 
thorise  a  party  prosecuting  a  con- 
tempt to  make  out  process  into  a 
county,  in  which  it  is  known  the 
party  prosecuting  is  not.        Ibid. 

3.  According  to  the  old  practice, 
an  attachment  returnable  imme- 
diately could  not  be  issued  without 
a  previous  order.  Ibid. 

4^  A  Plaintiff,  without  order,  sued 
out  a  writ  of  attachment  against  a 
Defendant  resident  at  Gibraliar^ 
returnable  immediately,  and  di- 
rected to  the  sheriff  of  London  ; 
it  was  discharged  for  irregularity. 

Ibid. 

5.  An  attachment  set  aside,  on  the 

ground  that  the  order  on  which  it 

was  founded  had  not  been  entered, 

through 
.  Ss  2 
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through  the  tnislake  of  the  officer 

and  not  through  any  neglect  nf  thi 

party,   Tolton  v.Jervis.   Page  36* 

Sea  IxrAHT,  3. 

ATTENDANCE  IN  MASTER'S 

OFFICE. 

See  Master's  Office. 

ATTORNEY-GENERAL. 

*he    Attorney-General    cannot    bi 

proceeded  against  by  service  o 

copy  bill  under  the  23d  Order  of 

Aa«uH\fii^i.   Chriilopherv.Cleg- 

'    horn.  31  + 

"      ■    .       See  Costs,  4. 


BAILIFF. 
5m  Ikfart,  I,  i. 

BANKRUPTCY. 
See  Motion  to  dismiss. 

BEQUEST. 

See  Will. 

BILL  OF  COSTS. 
See  Takatioh. 

BILL  OF  EXCEPTIONS. 
See  Injunction,  3. 

BOND. 
See  Double  Agency. 


CHARGING  ORDER. 

As  to   the  possibility  of  charging, 
under  the  1  &  2  Vict.  c.  1 10.,  a  part 


only  of  a  Buio  of  stock  standing  in 

the  name  of.a  debtor.    Stanley  v. 

Bond.  _  Page  50 

See  Costs,  I.  « 

CHARITY.  .■     : 

A  petition  was  presented  under  Sir 
S.  RomiJIy's  act,  imputing  mis- 
conduct  and  seeking  to  displace 
the  tritsleea  and  alter  the  manage- 
ment of  a  charity,  in  conformity 
with  a  decree,  which  turned  out 
to  have  been  reversed.  At  the 
hearing,  a  scheme  snd  the  ap- 
pointment of  additional  trustees 
were  alone  asked.  The  title  al- 
laged  btiaf  pUblf  crr—aiMi,  Ae 
CcHut,  thoogb  oFopii&Hi  that  ibc 
|wo  al^wts  Mked  w«r»  iMvpec^  re* 
Imed  to  direct  tbeH  on  1^  pe- 
tition, but  ^KBiawd  it.  with  cotta. 
Jh  r€  PetfUm'e  HatpUut.  70 

See  Costs,  i. 
Paymknt  out  of  Court. 
Trustes,  4,  5. 

CHILDREN. 
See  Will,  1,  2. 

COMMISSIONERS. 
Commissioners  for  the  examination 
of  nttnesses,  restrained  from  pro- 
secuting an  action  at  law  for  the 
recovery  of  their  fees,  and  a  re- 
ference made  to  the  Master  lo 
ascertain  what  was  due  to  them. 
Ambrote  t.  Dttnnww  Union.      43 

COMPENSATION. 

See    MtrmcipAi.    Cokforation 

Act,  1,  S,  S,  4. 

COM. 
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COMPROMISE. 
Parties  agreed  to  compromise  a  suit, 
and  that  the  "  costs,  charges,  and 
expenses,  as  between  solicitor  and 
client,"  should  be  paid  out  of  the 
fund.  Held,  that  the  Taxing  Master 
ought  to  treat  the  suit  as  properly 
constituted,  and  ought  not,  in  the 
taxation,  to  consider  whether  De- 
fendants having  interests  similar  to 
the  Plaintiffs,  should  have  been 
made  co-Plaintiffs,  and,  secondly, 
that  if  any  of  the  parties  enter- 
ing into  tlie  compromise  intended 
to  challenge  the  propriety  of  the 
constitution  of  the  suit,  they  ought 
to  have  distinctly  stated,  and  have 
provided  for  it  in  the  agreement. 
Lucas  v.  Peacock.  Page  1 

See  Feme  Covert. 

CONDITIONS  OF  SALE. 
See  Interest,  S. 

CONFIDENTIAL  COMMUNI- 
CATIONS. 

See  Production  of  DocyMENTs, 
2,  3.  5. 

CONFIRMATION  OF  REPORT. 

A  reference  to  the  Master  was  made 
upon  petition  in  a  cause  to  ascer- 
tain what  was  due  to  the  Plaintiff! 
The  Master  made  a  separate  re- 
port as  to  part  of  the  claim.  Held^ 
that  the  report  was  not  improperly 
confirmed  by  orders  nisi  and  ab- 
solute. Beavan  v.  Giberi.  308 
See  Master's  Report. 


CONSENT. 
See  Counsel,  2. 

CONSTRUCTION. 
See  Accumulation. 
Per  Capita. 

CONTEMPT. 

L  It  is  a  contempt  to  interfere  and 
prevent  an  infant  obeying  the 
order  of  the  Court  to  convey. 
Thomas  v.  Gwynne.  Page  312 
2.  A  party  moving  for  his  dischargCf 
under  the  13th  rule  of  the  1  fF.4. 
c.  36.,  may  be  at  the  same  time 
remanded,  under  the  12th  rule. 
Potts  v.  fVhitmore.  317 

See  Attachment,  1)  2,  3,  4. 
Infant,  3. 
Pro  Confesso. 

COPY  BILL. 

1.  To  obtain  an  order  to  enter  a  me- 
morandum of  service  of  a  copy 
bill^  it  is  not  necessary  to  shew, 
by  affidavit,  that  no  account,  &c., 
is  thereby  prayed;  the  certificate 
of  counsel  of  the  fact  is  sufficient. 
Jones  y.  Skipwith.  127 

2.  Whether  a  party  of  unsound  mind 
can  be  proceeded  against  by  ser- 
vice of  copy  bill — guare.  Pent' 
berton  v,  Langmore*  166 

3.  The  Attorney-General  cannot  be 
proceeded  against  by  service  of 
copy  bill  under  the  23d  Order  of 
August  1841.  Christopher  v. 
Cleghorn.  314 

4.  Where  a  suit  relates  to  a  wife's 
separate  estate,  she,  as  well  as  her 
husband,  must  be  served  with  a 
copy  bill.  Sainton  v.  Green*    457 

COR. 
Se  3 


disputed  his  liability  to  pay  tlie 
costs  of  obtaining  the  order.  On 
the  day  for  aliening  causet  the 
case  was  mentioned,  when  A.  B. 
was  held  liable  (o  pay  the  costs  of 
both  applications.  Stanley  v.  Bond, 
Page  50 

2.  Where  a  bill  for  specific  perform- 
ance is  dismissed,  the  Court  has  no 
authority  to  give  the  Plaintiff  his 
costs ;  but  it  has  in  home  instances 
ID  administration  suits.  Wedg- 
wood V.  Adami.  103 

3.  Tlie  Petitioner  was  ordered  to  pay 
all  the  costs  of  a  special  petition, 
where  order  might  have  been  ob- 
tained as  of  course.  Barwell  v. 
Brooh.     In  re  Calllin.  1 2 1 

1.  The  Defendant  in  a  charity  in- 
formation, who  hod  been  ordered 
to  pay  the  costs  of  the  Attorney- 
General  and  of  trustees,  being  in- 
solvent and  unable  to  pay,  such 
costs  were  ordered  to  be  paid  out 
of  the  charity  estate.  The  Atlor- 
iieifGeneral  v.  Lewis.  179 

5.  A  reference  was  made  as  to  the 
title  of  property  gold  in  the  suit. 


charged  w 
binson. 

7.  A  party  i 
order  for 
which  he  i 
commoa  o 
though  he 

8.  A  Golicitoi 
in  the  mat) 

undue  infl 
Defendant 
pose.  Th 
rating  Itim 

with  propt 
ter.    Har 

9.  PlaintiA 
costs  of  su 
subsequen 
the  grounc 
into  a  ma 
dence. 

10.  The  Flail 
and  some  i 
nextofkii 
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add  became  entitled  to  a  large 
residue.  The  case  being  one  of 
great  difficulty  and  doubt,  and  an 
investigation  being  absolutely  ne- 
cessary for  the  administration  of 
the  estate,  the  Plaintiffs  and  De- 
fendants were  allowed  their  costs 
out  of  the  fund.  Johnston  v. 
Todd.  Page  489 

11.  Costs  of  suit  apportioned  between 
real  and  personal  estate.        Ibid* 

12.  Wliere  the  demand  of  the  Plain- 
tiff is  submitted  to,  and  the  only 
question  between  the  parties  is  the 
costs  of  the  suit,  the  cause  ought 
not  to  be  proceeded  in,  but  an  ap- 
plication ought  to  be  made  to  the 
Court  to  prevent  the  expense  of 
further  proceeding.  Sivell  v.Ahra' 
ham.  598 

13.  An  estate  was  represented  to  a 
legatee  by  the  personal  represen- 
tatives as  barely  sufficient  to  pay 
the  debts,  but  the  accounts  were 
not  shewn.     A  bill  was  filed,  and 
afterwards  an  offer  was  made  to 
produce  the  accounts,  which  was 
declined.    Ultimately,  a  small  sur- 
plus   was  ascertained    to    exist, 
and  to  be     due  from  the  repre- 
sentatives, but  which  was  totally 
insufficient  to  pay   the   legacies, 
which  were  of  a  very  considerable 
amount.    The  Court  disapproved 
of  the  litigation,    and   gave   the 
Plaintiff  no  costs  ;   but  directed 
the  representatives  to  retain  their 
balance  in  discharge  of  their  costs. 
OUlei/  v.  GUbi/.  602 

See  Charity. 
Counsel,  2. 
Interest,  2. 


See  Solicitor. 

Solicitor  and  Client. 
Staying    Proceedings 

PENDING  Appeal. 
Taxation. 


COUNSEL. 

1.  Whether  the  retainer  of  counsel 
in  a  cause  ceases  upon  his  being 
appointed  Queen's  counsel,  qtutre. 
Lucas  V.  Peacock*  Page  1 

2.  Parties  are  bound  by  the  consent 
of  their  counsel ;  consequently,  a 
petition  to  restore  a  petition,  dis. 
missed  by  consent,  upon  the  ground 
that  no  authority  had  been  given 
to  counsel  to  consent,  was  dis- 
missed with  costs.    In  re  HMer* 

101 

COVENANT. 
See  VoLCJNTART  Settlement,  3. 

CREDITOR'S  SUIT. 

In  a  creditor's  suit  the  Plaintiff  did 
not  satisfactorily  prove  his  debt, 
and  the  bill  was  retained  with  li- 
berty to  establish  the  debt  at  law. 
Semblcy  that  a  judgment  obtained 
by  him,  under  such  circumstances, 
would  not  give  him  priority  over 
the  other  simple  contract  creditors. 
Gibert  v.  Hales.  236 

See  Administration  Suit. 
Laches,  1. 

CROSS  BILL. 
To  a  bill  for  the  specific  perform- 
ance of  a  partnership,   one   De- 
fendant 
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fendant  objected  to  the  miieoo* 
dnct  of  another  partner^  who  was 
*  Co-defiBodant.  Held,  fha(  this 
defenca  could  ooly  be  made  avail- 
able upon  crais  bilK.  Sngkmdv. 
Curluig.  F^e  129 


DECREE. 

I*  Any  proceedings,  however  inad- 
v)ertently  had,  upon  a  decree  or 
order  not  entered  in  the  R^s- 
trar*f  book,  are  irregular  and 
voidable*    ToUan  v.  Jerm*    364 

Si  Obeervationa  as  to  the  mode  and 
forma  of  drawing  up  and  passing 
decrees  in  the  Registrar's  Office. 
By  consent,  the  Registrar,  in 
drawing  up  a  decree,  sometimes 
permits  such  alterations  to  be 
made  in  it  as  he  believes  the 
Court  would  sanction,  and  which 
are  binding  on  the  parties.  2>a- 
venport  v.  Stafford.  503 

3»  Strict  regularity  requires  that 
every  word  of  a  decree  should  be 
pronounced  or  dictated  by  the 
Court,  and  that,  without  a  subse- 
quent order  of  the  Court,  or  at 
least  without  personal  communi- 
cation with  the  Judge,  no  alter- 
ation should  be  made.  This  be- 
came at  first  inconvenient,  and  at 
length  impracticable,  and  now  the 
Registrars,  upon  consent,  allow 
alterations,  as  the  admission  of 
assets  and  striking  out  the  direc- 
tion to  take  accounts,  which  would 
have  been  necessary  if  assets  had 
not  been  admitted.  The  admission 


I 


if  osnallj  atated  to  haiva  been 
made  by   the   ptrty'a   eouMcL 

4.  As  to  the  mode  of  proceeding  to 
be  relieved  from  an  admission  in 
a  decree  fraudulently  inserted,  or 
consented  to  By  mistake.       lUd. 

&  If  a  party  has  been  induced,  by 
fraud,  to  consenti  or  has,  by  mis- 
take, consented  to  a  decree,  the 
Court  has  the  power  to  relieve 
him,  and  will  do  so,  upon  being 
satisfied  that  ftand  or  mistake 
existed,  that  the  conduct  of  the 
party  himself  had  not  derived 
him  of  the  title  to  relief,  and  that 
the  relief  can  be  given,  with  doe 
regard  to  the  just  interests  of 
others. 

It  is  doubtful  whether  the  form 
of  proceedings  in  such  cases  is 
strictly  settled,  or  whether  the 
same  form  is  exclusively  applic- 
able to  all  cases.  If  the  applica- 
tion for  relief  is  made  immediately 
and  before  any  proceeding  of  any 
kind  has  been  had,  and  if  the 
evidence  be  clear,  a  rehearing, 
which  places  everybody  in  the 
same  position  as  when  the  consent 
was  given  or  supposed  to  be 
given,  would  probably  be  suffi- 
cient. If  the  application  be  after 
the  lapse  of  years,  after  a  devo- 
lution of  title  and  afler  various 
proceedings  have  been  had,  tlie 
parties  may  have  done  or  omitted 
to  do  so  many  acts  materially 
affectli\g  their  rights^  as  to  make 
it,  in  the  highest  degree,  unjust 
to  place  them  in  the  same  position 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


621 


as  they  were  in  at  the  time  when 
the  consent  was  given  or  supposed 
to  be  given.  In  such  a  case,  a  re- 
hearing could  scarcely  be  thought 
of  itself  sufficient*  Again,  there 
may  be  differences  in  this  respect 
between  cases  of  fraud  and  cases 
of  mistake.  In  cases  of  fraud 
the  party  aggrieved  may  file  an 
original  bill  for  relief,  and  it  may 
well  be  thought  that  he  ought 
always  to  do  so.  Davenport  v. 
Stafford.  Page  503 

See  Laches,  2. 

DEED. 

See  Executors   and  Adminis- 
trators. 
Taxation,  41. 

DELAY. 
See  Vendor  and  Purchaser,  1 . 
Laches. 

DEMURRER. 

See  Alternative  Prayer. 
Dissolution. 
General  Orders,  5. 
Jurisdiction,  2,  3. 
Parties,  1,2. 
Partnership,  1. 
Submission  to  pat. 

DEVISE. 
See  Will. 

DISCOVERY. 

The  general  rule  is,  that  a  Defendant 
is  bound  to  discover  all  the  facts 
within  his  knowledge,  and  to  pro- 
duce all  documents  in  his  posses- 
siouy  which  are  material  to  the 
case  of  the  Plaintiff.  However 
disagreeable  it  may  be  to  make 


the  disclosure:  —  however  con- 
trary to  his  personal  interests  :  — 
however  fatal  to  his  claims,  he  is 
compelled  to  set  forth,  on  oath, 
all  he  knows,  believes,  or  thinks 
in  relation  to  the  matters  in  ques- 
tion. Flighty.  Robinson.  Page  22 
See  Production  op  Documents. 

DISMISSAL. 
See  Costs,  2. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

Where,  afler  notice  to  dismiss,  the 
Plaintiff  files  a  replication  before 
the  hearing  of  the  motion,  the 
only  order  made  is  that  the  Plain- 
tiff do  pay  the  costs  of  the  motion; 
and  the  practice  is  not  altered 
by  the  General  Orders  of  1845. 
Corry  v.  Curlexvis.  606 

See  Motion  to  Dismiss. 

DISSOLUTION. 
Where  a  Plaintiff  by  his  bill  prays 
the  dissolution  and  winding  up  of 
a  company,  he  cannot  sue  on 
behalf,  &c.  All  the  partners 
must  be  made  parties.  Harvey 
V.  Bignold.  343 

DOMICIL. 
See  Feme  Covert. 

DOUBLE  AGENCY. 
A.  authorised  his  solicitor  to  borrow 
700/.  from  B.  to  pay  off  a  mort- 
gage, and  for  that  purpose  ex- 
ecuted a  bond  and  a  transfer  of  the 
mortgage.  The  solicitor^  who 
had  in  his  hands  7002.  belonging 

to 
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to  JB.f  handed  over  to  him  the 
bond,  in  which  it  is  stated  that  it 
was  intended  as  a  collateral  se- 
curity. The  solicitor  retained  the 
transfer,  which  was  never  ex- 
ecuted by  the  mortgagee,  and 
afterwards  absconded  without  hav- 
ing paid  off  the  mortgage.  The 
Court  relieved  A.  from  the  bond. 
,  Young  V,  Gui/»  Page  147 

DOWER. 

A  party  died  in  1830»  having  vested 
in  him  a  mortgage  in  fee,  and  the 
lapse  of  time  and  circumstances 
were  such»  as  to  render  it  very 
improbable  that  any  party  could 
now  establish  any  right  to  the 
equity  of  redemption.  Held,  ne- 
vertheless, that  the  widow  was 
not  entitled  to  dower.  Flack  v. 
Longmate*  420 


ENQUIRY. 
See  Master's  Office. 

ENTERING  NUNC  PRO  TUNC. 

An  order  passed  in  Mai/  1837,  was 
without  order  entered  in  April 
184'5,  held  irregular.  Tolson  v. 
Jervis,  364 

EVIDENCE. 
1.  Enquiries  being  directed  at  the 
first  'hearing,    the  evidence   was 


entered  as  read,  **  saving  jtftfc  ei- 
ceptions."  (But  aee  2  CoUjf.  536, 
and  2  Phill.  1 37.)     Gee  v.  Gumey. 

Page  315 

2.  Solicitors  are  justified  in  obtain- 
ing from  a  witness,  prior  to  hit 
examination,  a  statement  of  the 
facts,  but  it  is  improper  to  obtain 
a  statement  upon  oath,  unless  re- 
quired for  the  purposes  of  the 
cause.    Harvey  v.  Mount.       439 

3.  Parol  evidence  is  now  inadmissible 
to  shew  that  the  testator  intended 
his  executors  to  take  the  residue 
beneficially.    Love  v.  Gaze.     472 

4*  The  law  of  a  foreign  country  is 
to  be  proved  as  a  matter  of  fact, 
by  the  testimony  of  witnesses ;  the 
Judge  is  not  supposed  to  know  all 
the  authorities  applicable  to  the 
case,  or  whether  any  older  laws  or 
authorities,  which  may  be  cited, 
have  been  repealed  or  altered  by 
subsequent  laws  or  authorities,  or 
what  are  the  rules  of  construction 
properly  applicable  to  the  autho- 
rities when  ascertained.  Earl 
Nelson  v.  Lord  Bridpori.         547 

See  Account. 
Foreign  Law. 
Witness. 


EXCHEQUER. 

The  whole  equity  jurisdiction  of  the 
Court  of  Exchequer,  including 
that  relating  to  the  revenue,  was 
transferred  to  this  Court  by  the 
5  Vict,  c.  5.  J.  1.  The  Attorney- 
General  v.  The  Corporation  of 
London,  270 

EXECUTOR. 
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EXECUTOR- 

1.  A  party  was  unable  to  obtain 
payment  of  his  legacy  and  his 
portion  of  the  residue  without 
suit.  The  case  being  clear,  and 
the  remaining  portion  of  the  resi. 
due  having  been  paid  by  the  ex- 
ecutor, he  was  charged  with  costs. 
Curtis  V.  Robinson.         Page  242 

2.  A  testator  appointed  A.  and  B. 
his  executors,  and  he  gave  them 
all  his  personal  estate,  ^<  that  is  to 
say,  for  you  to  pay  all  as  follows." 
He  then  gave  several  legacies, 
and  afterwards  said,  "  I  wish  all 
this  to  be  paid  in  six  months 
after  my  death."  Held,  under  the 
1  W.  4«.  c.  40.,  that  the  executors 
did  not  take  the  unexhausted  re- 
sidue beneficiaily»  but  in  trust  for 
the   next  of  kin.    Love  v.  Gaze. 

472 

3.  The  1  IV.  4.  c.  4(X  requires,  that 
the  intention  that  the  executor 
bhould  take  beneficially,  should 
appear  by  the  will.  Ibid. 

See  Administration  Suit. 
Costs,  13. 

executobs    and   adminis- 
TRATORS* 

Legatee. 

EXECUTORS  AND   ADMINIS- 
TRATORS. 

Under  a  limitation,  by  deed  of  a 
fund,  to  '*the  executors  or  ad- 
ministrators of  the  settlor,  to  and 
for  his  and  their  own  use  and  bene- 
fit." Held,  under  the  circumstances. 


that  the  fund  belonged  to  the  next 
of  kin,  and  not  the  administrator. 
Meryon  v.  CoU^t.  Page  386 


FEME  COVERT. 

Compromise  of  suit  by  married  wo- 
men domiciled  in  France^  sanc- 
tioned without  reference  to  the 
Master,  on  proof  that  they  had 
concurred  in  notarial  acts,  which, 
by  the  law  of  France^  were  bind- 
•  ing  on  them,  and  that  the  subject 
matter  was  mere  personalty.  CAa- 
mettu  V.  RHey.  269 

See  Copt  Bill,  4. 

Forma  Pauperis,  1,  2. 
Next  Friend,  1. 
Separate  Use. 

FORECLOSURE. 
See  Injunction,  6. 

FOREIGN  LAW. 

1.  As  to  the  mode  in  which  a  foreign 
law  ought  to  be  proved  in  an 
English  court  of  justice,  and  ob- 
servations on  the  difficulties  in 
adjudicating  thereon.  Earl  Nelson 
V.  Lord  Bridport.  527 

2.  It  is  a  rule  of  Eftglish  law,  that 
no  knowledge  of  foreign  law  is  to 
be  imputed  to  an  English  Judge 
sitting  in  a  court  of  mere  English 
jurisdiction..  Ibid. 

3.  As  cases  arise,  in  which  the  rights, 
of  parties  litigating  in  English 
Courts  cannot  be  determined, 
without  ascertaining,  to  some  ex- 
tent, what  is  the  foreign  law  ap- 
plicable 
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plicable  in  such  cases,  foreign  law 
and  its  application,  like  any  other 
results  of  knowledge  and  expe- 
rience in  matters  of  which  no 
knowledge  is  imputed  to  a  Judge, 
must  be  proved,  as  facts  are  proved, 
by  appropriate  evidence,  t.  e,  by 
properly  qualified  witnesses,  or  by 
witnesses  who  can  state,  from  their 
own  knowledge  and  experience, 
gained  by  study  and  practice,  not 
only  what  are  the  words  in  which 
the  law  is  expressed,  but  also  what 
is  the  proper  interpretation  of  those 
words,  and  the  legal  meaning  and 
effect  of  them  as  applied  to  the 
case  in  question.  Earl  Nelson  v. 
Lord  Bridport.  Page  527 

4.  There  may  be  cases  in  which  a 
Judge  may  take  upon  himself  to 
construe  the  words  of  a  foreign 
law,  and  determine  their  applica- 
tion to  the  case  in  question,  espe- 
cially if  there  should  be  a  variance 
or  want  of  clearness  in  the  testi- 
mony.    Semble*  Ibid, 

5.  Witnesses,  in  giving  their  testi- 
mony on  foreign  law,  may,  if  they 
think  6t,  refer  to  laws  or  to  trea- 
tises, for  the  purpose  of  aiding 
their  memory  upon  the  subject  of 
their  examination ;  but  in  general, 
it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law 
or  of  the  text  writer,  detached 
from  the  testimony  of  the  witness, 
which  is  to  influence  the  Judge. 

Ibid. 

6.  A  party  is  not  bound  to  produce 
a  written  law  or  decree  which  his 
witness,  in  proving  a  foreign  law, 
refers  to.  Ibid. 

7*  Witnesses,  in  proving  a  foreign 


law,  referred  to  certain  passages 
in  law  books*  Held,  that  this  did 
not  give  the  opposite  party  a 
right,  without  further  proof,  of 
reading  any  other  passages  from 
the  same  works.  Earl  Nelson  v. 
Lord  Bridport.  Page  527 

8.  On  a  question  of  foreign  law,  a 
joint  written  opinion  given  by  two 
jurists  was  exhibited  to  them  on 
their  examination,  which  they  ve- 
rified as  being  according  to  the 
law  of  the  foreign  country.  Held, 
that  this  evidence  was  receivable. 

Ibid. 

9.  The  incidents  to  real  estate,  the 
right  of  alienating  or  limiting  it, 
and  the  course  of  succession  to  it, 
depend  entirely  on  the  law  of  the 
country  where  the  estate  is  situ- 
ated. Ibid.  547 

10.  An  estate  in  Sicili/  was  granted 
to  an  English  subject,  which  he 
disposed  of  by  his  will,  upon  cer- 
tain trusts.  Held,  that  as  he  could 
not  subject  his  successor  to  a 
course  of  succession  different  from 
that  which  accorded  with  the  grant 
and  the  law  of  Sicilyy  so  neither 
could  he  subject  the  successor,  as 
such,  to  any  duties  or  obligations 
different  from  the  duties  and  obli- 
gations which  by  the  grant  and  the 
law  o£  Sicily i  were  annexed  to  his 
holding.  Ibid. 

1 1 .  Construction  of  the  grant  by  the 
King  of  SicUy  of  the  estate  and 
Duchy  of  Bronte  to  Horatio  Vis- 
count Nelson,  and  of  his  will  in 
connexion  therewith.  Ibid. 

See  Evidence,  4. 
Feme  Covert. 

FORMA 
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FORMA  PAUPERIS. 

1.  Cases  stated  in  which  2Ljeme  co' 
verty  suing  by  her  next  friend,  has 
been  admitted  to  sue  t;i  formd 
pauperisy  and  observations  on  Pen- 
nington V.  Alvin  (1  Sim.  8^  St.  264-). 
Dowden  v.  Hook.  Page  S99 

2.  A  married  woman   may  sue   in 
Jorma  pauperis,  Semble ;  but  the 

pauper  order  cannot  be  obtained 

as  of  course.     Coulsting  v.  Coul- 

sting.  463 

See  Next  Friend,  1. 

FRAUD. 
See  Decree,  4,  5. 
Double  Agency. 
Jurisdiction,  2. 
Probate,  1. 

SOUCITOR  AND  ClIENT,  4. 

Statute  56  Geo.  S.  c.  60. 
Voluntary  Settlement,  4. 

FURTHER  DIRECTIONS. 
See  Affidavits,  2. 


GENERAL  ORDERS. 

1.  lOth  Order  of  December  1833. 
In  respect  of  orders  of  course  made 

at  the  Rolls  in  a  Vice-Chancellor's 
cause,  the  Master  of  the  Rolls  has 
no  jurisdiction  over  any  thing  but 
the  alleged  irregularity  and  the  in-  ; 
cident  costs.  In  such  cases  the 
merits  or  special  circumstances 
cannot  be  considered  by  the  Mas- 
ter of  the  Rolls  except  upon  the 
question  of  incidental  costs.  Hoi' 
combe  v.  Antrobus.  405 

2.  6th  Order  of  9th  of  May  1839. 
The  Plaintiff  ia  a  Vice-Chancellor's 


cause  was  under  an  obligation  to 
obtain  an  order  to  revive  before 
the  3d  of  Aprily  or  have  his  bill 
dismissed.  He  was  prevented 
complying,  by  reason  of  the  De- 
fendant's delay  in  appearing  ac- 
cording to  undertaking.  Subse- 
quent  to  the  Sd  of  Aprils  the 
Plaintiff  obtained,  at  the  Rolls,  an 
order  of  course  to  revive^  omitting 
all  mention  of  the  obligation  he 
was  under.  Held,  upon  a  motion 
before  the  Master  of  the  Rolls  to 
discharge  the  order  for  irregu- 
larity, that  the  Master  of  the 
Rolls  had  no  jurisdiction  to  con- 
sider the  conduct  of  the  Defend- 
ant in  not  appearing,  although  it 
afforded  a  sufficient  answer  to  the 
motion,  if  brought  before  the  pro- 
per jurisdiction.  Holcombe  v.  An^ 
trobus.  Page  405 

3.  24th  Order  of  August  1841. 

Where  a  suit  relates  to  a  wife's  se- 
parate estate,  she,  as  well  as  her 
husband,  must  be  served  with  a 
copy  bill.    Salmon  v.  Green*   457 

4.  32d  Order  of  Ma^  1845. 
Notice  of  an  application  under  the 

32d  Order  of  A%,  1845,  to  ap- 
point guardians  ad  litem  to  infants 
whose  father  was  dead,  was  served 
at  the  house  of  the  mother  and 
her  second  husband  with  whom 
the  infants  were  residing:  Held 
sufficient.     Hitch  v.  Wells.      576 

5.  Under  the  33rd  Order  of  Jlfay  1845, 
art.  1.,  it  is  not  necessary  to  limit 
a  time  for  demurring. 

Leave  was  asked  to  serve  a  tubpcena 
on  a  Defendant  at  Holyrood  House. 
Held)  that  it  was  not  necessary  so 

to 
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.  to  limit  the  Order,  and  leave  was 
given  to  serve  it  anywhere  in 
Scotland.  JBlenkinsopp  v.  JBkn' 
kinsopp.  P^e  612 

5lh  Order  of  1828 See  Ordbr  of 

Course,  2. 

6th  Order  of  9th  of  Matf  lSS9.—See 
Order  of  Course,  2. 

23d  Order  of  August  ISifi.— See 
Attorney-General. 

23d  &  24th  Orders  of  August  1841. 
—  See  Copy  Bill,  2. 

81st  Order  of  ilfoy  lS4>5.'See  Pro 
Confesso. 

GUARDIAN. 

Proceedings  in  Ireland,  to  appoint 
guardians  to  infants,  adopted  in 
England  under  the  circumstances. 

'   Daniel  v.  Newton.  485 

See  General  Orders,  4. 


HUSBAND  AND  WIFE. 

See  Copy  Bill,  4. 


IMPERATIVE  TRUST. 

See  Power  to  invest  in  Lease- 
holds. 

INCUMBENT. 

See  Waste,  2,  3,  4. 

INDEMNITY. 
See  Interest,  2. 

INFANT. 

1.  An  infant  is  entitled  to  treat  a 
person  who  enters  on  his  estate 
during  his  infancy  as  his  bailiff, 
who  is  accountable  as  such.  JBloni' 

Jield  V.  Eyre,  250 

2.  The  jurisdiction  which  this  Court 


has,  to  decree  accounts  of  the 
'  estates  of  infants,  against  persons 
entering  thereon  during  their  mi- 
noritj,  is  not  taken  away  by  tlie 
fact,  that  at  the  time  when  the 
bill  was  filed,  the  infant  had  at- 
tained twenty-one.  Blomfidd  v. 
Eyre.  Page  250 

3*  Process  by  attachment  to  compel 
an  infant  to  convey  estates  sold 
in  a  creditor's  suit.  Thomas  v. 
G Wynne.  312 

4.  Difficulties  in  dealing  with  suits 
filed  by  strangers  on  behalf  of 
infants.  On  the  one  hand  you 
may  encourage  useless  and  ex- 
pensive litigation,  on  the  other, 
you  may  discourage  interference 
very  often  necessary  for  their  pro- 
tection.    Cross  V.  Cross.  455 

5.  The  Court  here  under  the  cir- 
cumstances adopted  proceedings 
in  Ireland  to  appoint  guardians  to 
infants  notwithstanding  the  guar- 
dians resided  out  of  the  jurisdic- 
tion.    Daniel  v.  Newton.         485 

See  Contempt,  1. 
Guardian. 

INFANT  TRUSTEE. 
Under  the  1  W.  4.  c.  60.,  the  Master 
has  no  power  to  appoint  a  person 
to  convey.  It  is  for  the  Master 
to  "  approve,"  and  for  the  Court  to 
•<  appoint."  Fowler  v.  Ward.  488 
See  Trustee,  ^. 

INFORMATION. 

See  Costs,  4. 

INJUNCTION. 
1.  An  answer  was  found  insufficient. 
On  the  following  day  the  Plaintiff 

obtained 
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obtained  an  order  to  amend,  and 
that  the  Defendant  might  answer 
the  exceptions  and  amendments 
together,  undertaking  to  amend 
within  three  weeks :  on  the  same 
day  he  obtained  the  common  in- 
junction. A  few  days  after  he 
moved  to  extend  the  injunction 
to  stay  trial.  Held,  that  the  pro- 
ceeding was  regular,  and  the  mo- 
tion was  granted.  Goddard  v. 
Smith.  Page  41 

2i  Defendant  moved  for  an  order 
absolute  to  dissolve  a  common  in- 
junction, the  Plaintiff  had  been 
unable  to  get  an  office  copy  of 
the  answer ;  time  was  given  to  the 
Plaintiff  to  determine  whether  he 
would  shew  merits  or  exceptions 
as  cause.  Gibson  v.  Chapters,    167 

S.  In  a  patent  case,  a  motion  for  an 
injunction  was  ordered  to  stand 
over  for  the  Plaintiff  to  bring  an 
action  to  establish  his  right.  The 
Plaintiff  obtained  a  verdict,  but 
the  Defendant  tendered  a  bill  of 
exceptions,  which  could  not  be 
determined  without  some  consi- 
derable delay.  Upon  the  motion 
being  renewed,  the  Court,  under 
the  circumstances,  ordered  it  to 
stand  over  till  the  bill  of  ex- 
ceptions had  been  disposed  of. 
Bridson  v.  M*AIpine.  229 

4.  Principles  on  which  this  Court 
proceeds,  upon  an  application  for 
an  interim  injunction  in  patent 
cases.  Ibid. 

5.  Excepted  case,  in  which  an  in- 
junction was  granted  though  not 
prayed  for  by  the  bill.  Bhmfield 
V.  Eyre.  250 


6.  After  decree  in  a  foreclosure  suit, 
a  mortgagor  in  possession  began 
to  commit  waste;  he  was  restrained 
by  injunction,  though  no  injunc- 
tion was  prayed  by  the  bill.  Good' 
man  v.  Kine.  Page  S79 

See  Administration  Suit. 
Commissioners. 

Partnership,  5. 

INSUFFICIENT  SECURITY. 
See  Solicitor  and  Client,  4^ 


INTEREST. 

1.  A  party  recovered  payment  at  law, 
but,  on  equitable  grounds,  repay- 
ment was  decreed :  Held,  that  the 
Plaintiff  was  also  entitled  to  interest 
on  the  amount  recovered  from 
the  time  of  its  payment.  Young 
V.  Guy.  147 

2.  A  party  was  directed  to  pay  cer- 
tain costs,  and  make  other  pay- 
ments, but  was  declared  to  be  en- 
titled to  be  indemnified  out  of 
funds  in  court.  Held,  that  he  was 
entitled  to  interest  at  four  per 
cent,  on  all  sums  paid  for  costs  or 
otherwise.     Wainman  v.  Botoker. 

363 

3.  On  a  sale  under  the  court  in  June 
1839,  it  was  provided  by  the  con- 
ditions, that  the  abstract  should 
be  delivered  in  twenty-one  days, 
that  the  purchaser  should  be  en- 
titled to  the  rents  from  October^ 
and  pay  his  purchase-money  in 
November^  and  if  "  from  any 
cause  whatever  "  it  should  not  be 
paid  at  that  time,  he  should  pay 
interest  at  five  per  cent.  The  ven- 
dors 


the  Court  held,  that  it  could  not 
relieve  the  purchaser  from  pay- 
ment of  interest,  but  made  the 
order  without  prejudice  to  any  ap- 
plication for  compensation.  Green- 
xoood  T.  Churchill,  Page  4-13 

See  Master's  Report. 


INTEIINATIONAL  LAW. 
See  Evidence,  ♦. 
Feme  Covert. 
Foreign  Law,  9, 10. 


IRREGULARITY. 
A  clieni  who  had  employed  a 
solicitor  in  several  matters,  ob- 
tained an  order  of  course  for  the 
taxation  of  the  costs  of  one  matter 
only,  with  a  direction,  that  on 
payment  tlie  solicitor  should  de- 
liver all  the  papers  belonging  to 
the  client.  It  waA  discharged  with 
costs  for  irregularity.  Holland  v. 
Givt/nne.     In  re  Byrch.  124 


circumstai 
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witnesses 
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ylUornejj^General  \.  The  Corpora- 
Hon  of  Poole.  Page  75 

2.  The  Court  assumes  that  an  order 
of  an  English  court  of  competent 
jurisdiction  proceeds  on  a  just 
foundation,  and  will  not  enter  into 
the  consideration  of  the  merits  of 
it,  upon  an  ancillary  proceeding 
taken  here  to  enable  the  parties 
to  remove  fraudulent  impediments 
created  to  defeat «the  execution  of 
the  order.     Taylor  v.  Wyld.    159 

3.  The  Crown  might,  before  the  abo- 
lition of  the  Equity  Exchequer, 
have  proceeded  on  the  Equity 
side  in  respect  of  a  legal  right, 
and  may  now  proceed  in  the  same 
way  in  Chancery.  The  Aitorney- 
General  v.  The  Corporation  qf\ 
London.  270 

4.  In  respect  of  orders  of  course 
made  at  the  Rolls,  in  a  Vice- 
Chancellor^s  cause,  the  Master  of 
the  Rolls  has  no  jurisdiction  over 
any  thing  but  the  alleged  irrcgu* 
larity  and  the  incident  costs.  In 
such  cases,  the  merits  or  special 
circumstances  cannot  be  consi- 
dered by  the  Master  of  the  Rolls 
except  upon  the  question  of  inci- 
dental costs.  Holcombe  v.  An- 
irobus.  405 

5.  Jurisdiction  of  the  Vice  Chan- 
cellor under  the  6  &  7  Vict.  c.  73. 
to  order  the  taxation  of  bills  of 
costs.     In  re  Hoxoard.  424 

See  Exchequer. 
Infant,  2. 
Infant  Trustee.  I 

Master  of  the  Rolls. 
Next  Presentation. 
Order  of  Course^  2. 
Taxation^  28. 
Vol.  YIIL 


LACHES. 

1. 'A  bond-creditor  proved  his  debt 
under  a  decree  in  a  creditor's  suit; 
he  also  claimed  to  have  an  equit- 
able mortgage  for  the  amount. 
The  matter  stood  over  to  amend 
his  charge,  &c.  He  neglected  to 
do  so,  and  was  reported  a  bond 
creditor  only.  The  estate  was 
sold  and  the  money  paid  into 
Court,  and  an  apportioqment  di- 
rected. Nine  years  afler,  his  per- 
sonal representative  presented  a 
petition  for  liberty  to  go  in  and 
establish  his  mortgage,  alleging 
that  he  had  recently  discovered 
that  the  charge  had  not  been 
amended:  it  was  dismissed  with 
costs.  Cattell  v.  Simons.    Page  243 

2.  A  decree,  made  in  1830,  contained 
an  admission  of  assets,  a  petition 
of  rehearing,  and  a  special  petition 
to  be  relieved  from  the  admission 
were  presented,  which  the  Court 
conceived  to  be  grounded  on  a 
fraud  committed.  Held,  in  184s5, 
that,  whether  fraud  and  mistake 
had  been  committed,  yet,  consi- 
dering the  circumstances  of  the 
case,  the  length  of  time  that  had 
elapsed,  the  transactions  that  had 
taken  place,  the  absence  of  docu- 
ments, and  the  imperfections  of 
the  evidence,  justice  could  not  be 
done  upon  a  mere  rehearing  of 
the  cause  as  it  stood  in  1830. 
Davenport  v.  Stafford,  503 

See  Vendor  and  Purchaser,  1. 


LEGAL 
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LEGAL  RI6HT& 
See  PscrooativbI 

LEGATEE. 

A  legatee  has  a  dear  right  to 
bave  a  tattsfactory  explanation  of 
.  the  state  of  the  testator's  assets, 
and  an  inq>ection  of  the  accounts, 
but  he  is  not  entitled  to  a  copy 
thereof  at  the  expense  of  the 
eitate.'  0/%  v.  GiUn/.  Page  602 
See  Costs.  13. 

HEN. 
See  SoLicxTOB  and  Cl»nt»  6. 

.    LORD  CHANCELLOR. 
See  Mastsb  ov  thb  Rolls. 

LUNATIC. 

See  Copy  Bill,  2. 


MAINTENANCE. 

A  testator  bequeathed  a  house  &c. 
to  his  wife,  for  the  use  of  herself 
and  his  daughter,  subject  to  the 
following  trust,  "  that  his  wife  and 
daugliter  should  live  together,  and 
that  his  wife  should  take  charge 
and  see  to  the  maintenance  and 
support  of  his  daughter,  during 
her  minority,  with  the  instructions 
of //.C"  He  also  gave  100/.  to 
his  wife,  in  addition  to  the  house 
&c.,  for  the  further  support  of 
herself  and  his  daughter.  Held, 
that  the  widow  took  absolutely, 
subject  to  a  trust  for  the  mainte- 


nance and  support  of  the  daughter 
during  minority,  and  which  did 
not  cease  upon  her  marriage 
udder  age.     C^ndhf  t.  Fl^rrdU 

Pkige>847 

MASTER  OF  THE  BOLLa 

An  appeal  was  made  to  the  Lord 
Chancellor  against  an  order  of  the 
Master  of  the  Rolls.  What  was 
done  did  not  appear,  further  than 
that  the  Lord  Chancellor  either 
decided  it  on  the  merits,  or  re- 
fused to  hear  itt  on  the  ground 
that  the  Defendant  was  in  con- 
tempt for  non-payment  of  costs. 
A  motion  was  sAerwards  made  to 
the  Master  of  the  Rolls  to  dis- 
charge the  order^  bat  he  held  be 
had  no  jurisdiction  to  interfere. 
Oldfield  V.  Cobhett.  292 

See  JuBisnicTiOK,  4. 

Order  of  Course,  2. 

Taxation,  28. 

MASTER'S  OFFICE. 
An  enquiry  being  directed  as  to  the 
propriety  of  taking  proceedings 
to  set  aside  a  lease  of  charity 
property,  liberty  was  given  for 
the  lessee,  though  not  a  party  to 
the  cause,  to  attend.  Aitomey- 
General  v".  Pretyman,  316 

See  Arbitrator. 

MASTER'S  REPORT. 
The  Master's  report  of  having  com- 
puted  subsequent  interest,  does 
not  require  confirmation.     Anon. 

See  Confirmation  of  Report. 

MESSENGER. 
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MESSENGER. 

The  Court  will  not  prospectively 
dispense  with  the  usaal  oath  of 
the  messenger,  to  whose  custody 
an  answer  is  confided.  Righy  v. 
Pinnoch.  Page  575 

MORTGAGE. 

See  Injunction,  6. 
Receiver,  S. 
Voluntary  Settlement,  3. 

MORTGAGOR  AND  MORT- 
GAGEE. 
See  Dower. 

Production  of  Documents,  7. 
Taxation,  13.  26.  39, 40. 

MOTION. 
See  Costs,  G.  13. 

MOTION  TO  DISMISS. 

A  suit  having  become  defective,  in 
consequence  of  the  bankruptcy 
of  a  co-PlaintifF,  the  Defendant 
moved  to  dismiss  absolute.  Held, 
that  the  Court,  on  such  a  motion, 
might  order  the  Plaintiff  to  supply 
the  defect  within  a  limited  time, 
or  in  default,  that  the  bill  might 
be  dismissed.      Ward  v.    Ward. 

397 

See  Dismissal  for  want  of  Pro- 
secution. 

MUNICIPAL  CORPORATION 

ACT. 

1.  Under  the  Municipal  Corporation 
Act|  officers  **  removed  **  under  its 


provisions  became  entitled  to 
compensation.  A.B*  the  then 
town  clerk,  made  no  formal  sur- 
render of  his  office,  nor  any  at- 
tempt to  procure  his  reappoint- 
ment, or  to  contest  the  election  of 
C.  D.,  who  was  appointed  town 
clerk.  Held,  that  this  constituted 
a  removal  o^A.B.  from  his  office. 
The  Attomey-Generaly.  The'Cor- 
poration  of  Poole*  Pag©  75 

2.  For  the  purpose  of  establishing  a 
claim  to  compensation  for  the  loss 
of  a  connected  or  dependent  of- 
fice, it  ought  to  be  shewn,  first, 
that  the  office  was  connected,  or 
understood  to  be  connected,  with, 
or  dependent  upon,  the  corporate 
office  lost,  and,  secondly,  that  the 
loss  of  it  was  connected  with  the 
loss  of  the  principal  office ;  but  it 
is  not  required  by  the  act  that  the 
connected  or  dependent  office,  or 
the  office  understood  so  to  be, 
should  be  itself  a  corporate  office. 

Ibid. 

3.  Held,  that  the  circumstance  of  a 
town  clerk  having  continued,  for 
some  time  after  he  was  removed 
from  the  office,  to  perform  the 
duties  of  the  offices  of  clerk  of 
the  peace  and  clerk  of  the  magis. 
trates  until  other  clerks  were  ap- 
pointed, did  not  in  any  way  inter- 
fere with  his  right  to  compensa- 
tion for  the  loss  of  those  offices. 

Ibid, 

4.  The  town  clerk  of  Poole^  who 
held  several  offices  at  the  time  of 
the  passing  of  the  Municipal  Cor- 
poration Act,  was  removed.  Held, 
that  he  was  entitled  to  compensa- 
tion 
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tion  for  the  following  connected 
offices: — solicitor  to  the  corpora- 
tion, clerk  of  the  peace,  magis- 
trates* clerk,  solicitor  to  the  quay 
committee,  solicitor  to  the  water 
bailiff,  and  prochonotary  of  the 
weekly  court  of  record ;  but  that 
he  was  not  entitled  to  compensa- 
tion for  the  offices  of  solicitor  to 
the  coroner,  under-sheriff,  solicitor 
to  the  overseers,  and  guardians  of 
the  poor  of  the  town  and  county, 
solicitor  to  the  surveyors  of  high- 
waysy  and  solicitor  to  the  lamp 
and  watch  commissioners.  The 
AUorney^Gencral  v.  The  Corpora- 
tion of  Poole*  Page  75 
See  Jurisdiction,  I. 


NEXT  FRIEND. 

1.  The  Court  does  not  require  that 
the  next  friend  of  a  feme  covert 
Plaintiff  shall  be  a  person  of  suf- 
ficient substance  to  answer  the 
costs.     Dowden  v.  Hook.         399 

2.  Difficulties  in  dealini'  with  suits 
filed  by  strangers  on  behalf  of  in- 
fants. On  the  one  hand,  you  may 
encourage  useless  and  expensive 
litigation,  on  the  other,  you  may 
discourage  interference  very  often 
necessary  for  their  protection. 
Cross  V.  Cross,  45.5 

Setf  Forma  Pauperis. 

NEXT  PRESENTATION. 

A  testator  devised  his  advowson  to 
trustees,  to  sell  on  the  death  of  A. 
and  divide  the  produce  amongst 


certain  persons.  A.  was  the  in- 
cumbent, 80  that  on  his  death  no 
sale  could  be  made  until  the  va- 
cancy was  filled  up.  Held*  that 
the  court  had  no  jurisdiction  to 
authorise  a  sale  in  the  lifetime  of 
A.  on  the  ground  that  it  would  be 
beneficial  to  the  parties.  Johnstone 
v.  Baber.  Page  233 

NUNC  PRO  TUNC. 
See  Entering,  &c. 


OFFICE. 
See  Municipal  Corporation  Act. 

OPENING  BIDDINGS. 

1.  On  opening  the  biddings  in  the 
case  of  property  held  for  lives, 
the  Court  imposed  the  condition, 
that  the  party  opening  should  be 
bound  by  his  ofier,  if  no  better 
h\i\6\v\g  could  be  enforced,  JValond 
v.  Walond.  352 

2.  A  purchaser  under  the  Court  died 
before  confirmation  of  the  report. 
Held,  that  it  was  not  necessary  to 
serve  his  heir  with  notice  of  an 
application  to  open  the  biddings. 
Templer  v.  Sweet.  464- 

ORDER  NISI. 
See  Confirmation  of  Report. 

ORDER  OF  COURSE. 

1»  Order  of  course  to  amend  ob- 
tained one  day  too  late,  dis- 
charged.   Harrod  v.  Gibson.    90 

2*  An  order  of  course  was  obtained 

at 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


6S3 


at  the  Rolls  in  a  cause  attached 
to  another  branch  of  the  Court. 
The  order  became  inoperative  by 
reason  of  delay  in  service.  Held, 
that  the  order  having  been  regu- 
larly obtained,  a  motion  to  dis- 
charge it,  if  necessary,  was  not 
properly  made  at  the  Rolls.  Plo- 
mer  v.  Macdonald.  Page  191 

3.  A  party  obtaining  an  order  of 
course  is  bound  to  state  truly 
every  fact  which  is  material  to 
the  question  whether  an  order 
ought  to  be  granted  as  of  course 
or  not.      Holcombe  v.  Antrobus* 

405 

4*.  Upon  a  motion  to  discharge  an 
order  obtained  as  of  course,  which 
ought  to  have  been  the  subject  of 
a  special  application,  the  order  is 
to  be  discharged  on  that  ground, 
although  there  may  be  merits  on 
which  it  might  have  been  proper 
to  grant  the  order.     Ibid. 

5*  Order  of  course  for  taxation  dis- 
charged, on  the  ground  of  the 
case  being  mis-stated  upon  the 
petition  for  the  order,  in  re 
Carven.  436 

6.  A  Defendant,  upon  filing  his  plea, 
obtained  an  order  of  course  for 
his  discharge,  suppressing  the  fact 
that  the  Plaintiff  had  previously 
given  notice  of  motion  to  take  the 
plea  ofi*  the  file.  The  order  was 
discharged  for  the  suppression. 
Wilkin  V.  Nainby.  465 

See  Taxation,  13.  23.  42. 

ORDER  TO  AMEND. 

See  Answer,  3. 


OUTLAWRY. 

The  sheriff's  return  upon  the  writ  of 
exigent,  that  by  the  judgment  of 
the  coroner  the  Defendant  is  out- 
lawed, is  not  until  entered  on  the 
roll,  a  sufficient  record  of  the  out- 
lawry.     The  Attorney-General  v. 

Richards.  Page  380 

Sec  Plea. 

OUTSTANDING  TERM. 
See  Parties,  2.  . 


PAROL  EVIDENCE. 
See  Evidence,  3. 

PARTIES. 

1.  Three  directors  who  had  signed  a 
policy,  filed  a  bill  on  behalf,  &c., 
praying,  on  allegations  of  fraud 
and  misrepresentation,  that  it  might 
be  delivered  up  to  be  cancelled, 
•*  or  that  they  might  otherwise  be 
relieved  therefrom,  in  such  manner 
as  the  Court  might  think  fit; "  but 
the  bill  contained  no  offer  to  pay 
back  the  premiums.  Held,  that 
the  board  of  directors,  who  ma- 
naged the  affairs  of  the  company, 
were  not  necessary  parties.  Bar- 
her  V.  Walters.  92 

2.  A  bill  was  filed  for  relief  against 
a  conveyance  of  a  real  estate, 
made  fraudulently  to  defeat  a  se- 
questration of  the  Privy  Council. 
Held,  that  a  person  alleged  to 
have  concurred  in  the  frauds  and 
to  whom  an  outstanding  term  had 
been  assigned  to  attend  the  in- 
heritance, 

r/3 


to  it.,  whjcti  was  paid  tor  by  C. 
Disagreements  arose  respecting  it, , 
B.  and  C,  insisting  that  it  was  a  ' 
spurious  article,  and  repudiating  | 
the  consignment.  Held,  that  the 
partnersliip  relations  were  not  put 
an  end  to  by  the  repudiation  ;  that  j 
the  riglits,  obligations,  and  liabi- : 
lities  of  the  parties  could  not  be 
settled  by  any  simple  litigation  at 
law  between  any  two,  and  that 
the  matter  formed  the  proper  sub- 
ject of  a  suit  in  equity.  CVuii- 
shank  v.M'Vkar.  106 

Z.  There  are,  necessarily,  things  to 
be  done  preparatory  to  the  com- 
mencement  of  a  pattnership,  and 
matters  necessary  to  be  done  afYer 
its  determination,  for  the  purpose 
of  winding  it  up.  These  are  not  ! 
to  be  excluded  in  the  consideration 
of  the  partnership  dealings  and 
transactions.  Ihid. 

J.  Agreement  for  a  partnership  de- 
creed to  be  specifically  performed 
by  the  execution  of  a  proper  part-   £ 


PAYM 

.  An  on 
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.  Three  i 
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was,  on  motioD,  ordered  to  pay  the 
difference  into  Court.  Bourne  v. 
Mole.  Page  177 

PAYMENT  OUT  OF  COURT. 

The  trustees  of  a  charity  being  nu- 
merous^  an  order  was  made  to  pay 
the  dividends  of  a  fund  in  Court 
to  the  trustees  or  any  two  of  them. 
AUornet/'General  y.Brickdale. 

223 

PER  CAPITA. 

Gift  of  a  legacy  to  A.  for  life,  with 
remainder  to  B,  for  life,  and  after 
the  death  of  the  survivor,  upon 
trust  to  pay  it  "  to,  between,  or 
amongst  C,  if  then  living,  but  if 
then  dead,  to,  between  and  amongst 
C.'s  children  and  the  children  of 
B,  then  living,  equally,  &c."  Held, 
that  C.  and  the  children  of  ^.  took 
per  capita,    Rickabe  v.  Garwood* 

579 

PER  STIRPES. 

1.  Gift  to  A,  for  life,  with  remain- 
der to  the  daughters  of  B.  "  and 
their  descendants,  per  stirpes^  to 
hold  to  them,  their  heirs,  and  assigns 
for  ever."  The  daughters  had  child- 
ren at  the  death  of  the  testator 
and  of  the  tenant  for  life.  Held, 
that  the  daughters  took  absolute 
interests  and  in  joint  tenancy,  and 
that  the  issue  could  only  take  by 
substitution.     Dick  v,  Lact/.    214' 

2.  The  words  per  stirpes  held  to  im- 
port not  only  distribution,  but  suc- 
cession or  some  species  of  repre- 
sentation.    Dick  V.  Lacy.         214 


PETITION. 

See  Charity- 
Costs,  3.  7. 
Taxation,  11. 

pLea. 

An  information  founded  on  the  De- 
fendant's outlawry  stated,  that  the 
Defendant  did  not  appear  on  the 
last  proclamation,  whereby  he 
**  became  and  was  outlawed,  and 
that  the  sheriff  so  returned  the 
exigent  accordingly  ;"  and  that 
the  judgment  was  entered  and  re- 
gistered. The  Defendant  pleaded 
nul  tiel  record^  in  this  form  : — that 
no  judgment  of  outlawry  had  been 
entered  or  registered,  and  that 
there  was  no  record  of  the  out- 
lawry, leaving  uncovered  the  alle- 
gation of  the  return  of  the  writ 
certifying  the  judgment  of  out- 
lawry. Held,  that  the  plea  was 
good  in  form.  The  Attomey^Ge- 
neral  v.  Rickards,  Page  380 

PLEADING. 

See  Alternative  Prayer. 
Answer,  1,  2. 
Dissolution. 
Injunction,  5. 
Parties. 
Plea. 

Submission  to  pay. 
Supplemental  Answer,  1, 
2,  3. 

POLICY. 

See  Voluntary  Settlement,  3. 

POWER. 
2'/ 4 


es6> 
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.POWER. 

Power  by  deed  or-wUl  to  appoint 
to  ''nephewi  and  Dieces,  grand* 
nephews  and  nieces,"  in  such 
shares,  and  subject  to  tuch  irtutSg 
&c.  as  il.  should* appoint:  Held, 
not  to  authorise  an  appointment 
by  will  to  a  grand-niece  for  life, 
with  reuuinder  to  her  children. 
Waring  t.  Lee.  Page  2^7 

POWER  OF  SALE. 
See  Nbxt  Presxiitatiov. 

POWER  TO  INVEST  IN 
LEASEHOLDS. 

Trustees  were  **  authorised  and  em- 
powered," with  the  **  consent  and 
direction*'  of  the  tenant  for  life, 
to  lay  out  the  trust  monies  on 
^leasehold  hereditaments,"  *<in 
some  convenient  place."  Held, 
that  it  was  imperative  on  the 
trustees,  on  the  requisition  of  the 
tenant  for  life,  to  invest  in  lease- 
holds, and  that  they  could  not  re- 
fuse to  do  so,  on  the  ground  of 
the  liabilities  to  be  incurred  by 
them  on  the  covenants,  they  hav- 
ing expressly  contracted  on  the 
subject,  but  that  they  had  a  dis- 
cretion to  exercise  as  to  value, 
title,  and  locality ;  secondly,  that 
leasehold  houses  were  within  the 
power.  Beauclerk  v.  Ashburnham. 

322 

PRACTICE. 

See  Affidavits,  1,  2. 
Answer,  I,  2,  3. 


I       5!w  AtTACBII BVT. 

COMMISBIOlfEBS. 
CoWIBMATIGir  OV  RxPORT. 

Copt  Bill»  1. 
Costs,  1, 8.  8. 7*  IS, 

CoUNSKt,  S. 

DacBBiyS^S. 

Dismissal  fob    wawt   of 
FBosecutiov. 

evidbiicb*  1. 

FOBMA   PaUPBBIS. 

Gbkbbal  Obdbbs. 
Infavt,  S.  5. 
lyjuvcTioVy  lf% 
Ibbboulabitt. 

ISSUB. 
JUBISDICTIGKf  4,  5. 

Mabtbb's  Office. 
Mastbb's  Rbpobt. 
Mbssbkgeb. 
Motion  to  dismiss. 
Next  Fbiend,  I. 
Opening  Biddings. 
Order  of  Course. 
Payment  into  Court,  1, 2, 3 
Payment  out  of  Court. 
Pro  Confesso. 
Production  of  Documents. 
Receiver,  1,  2,  3,  4*. 
Registrar,  1,2,  3. 
Staying  Proceedings  pend* 

iNG  Appeal. 
Supplemental  Answer. 
Taxation. 
Witness,  1. 


PREROGATIVE. 

The  Crown  might,  before  the  aboli- 
tion of  the  Equity  Exchequer, 
have  proceeded  on  the  Equity  side 
in  respect  of  a  legal  right,  and  may 

now 
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^now  proceed  in  the  same  way  in  '  ceased  party  impressed,  in  equity, 
Chancery.  The  Attorney 'General '  with  the  character  of  personalty. 
V.  The    Corporation    of  London.        Matson  v.  Swift,  Page  568 

Page  1^70  i  2.  </.  S.  convened  fee  simple  estatCy 
'      upon  trust  by  sale,  &c.,  to  pay  cer- 


PRESSURE. 
Sec  Taxation,  16.  24-.  35.  38.  40. 

PRIORITY. 

See  Creditor's  Suit. 
Laches,  L 

PRIVILEGED  COMMUNI- 
CATIONS. 

See  Production  of  Documents, 

^1    Of   T,   O. 

PRIVY  COUNCIL. 
See  Jurisdiction,  2. 

PROBATE. 

1.  Probate  obtained  by  A,  in  the 
name  of  B. :  Held,  that  a  party 
giving  faith  to  the  probate  was 
bound  to  see  that  the  person  ch\im* 
ing  under  it  was  a  real  person  of 
the  name  of  JB.  Ex  parte  JoUiffe, 

168 

2.  Operation  of  a  probate  in  evidenc- 
ing the  will  and  authenticating  the 
title  of  the  executor  to  property 
not  comprised  within  the  grant  of 
administration.     Matson  v.  Swijl. 

368 

See  Statute  5Q  G.  3.  c.  60. 

PROBATE    DUTY. 

1.  As  to  the  right  of  the  Crown  to 
ptobate  duty  on  realty  of  a  de- 


tain debts,  and  the  residue  to  him- 
self, his  executors,  administrators, 
and  assigns,  without  any  equity 
thereon,  in  favour  of  his  heirs, 
or  real  representatives,  notwith- 
standing the  estate  might  remain 
unconverted  at  the  time  of  his 
death.  The  estate  was  sold  after 
his  death.  Held,  that  no  part  of 
the  produce  was  liable  to  probate 
duty.  Matson  v.  Stoijl.  Ibid. 

PRO  CONFESSO. 

1.  Whether,  pending  a  reference  as 
to  the  poverty  of  the  Defendant, 
time  runs  against  the  Plaintiff  for 
taking  the  bill  pro  confesso,  Sen^' 
die  not.    Potts  V.  Whitmore,     .SI  7 

2.  Practice  as  to  taking  bills  pro 
confesso.    Brown  v.  Home.      607 

The  order  ret'erred  to  in  the 
81st  General  Order  o^  May  1845 
is  not  the  decree  that  the  bill  be 
taken  pro  confesso^  but  the  pre- 
liminary order  that  the  Clerk  of 
Records  do  attend  with  the  record. 

Ibid. 

3.  The  object  of  the  8 1st  Order  of 
May  1845  was  to  assimilate  the 
practice  where  there  is  one  de- 
fendant to  that  where  there  are 
several.  Ibid. 

Sec  Issue. 


PRO- 
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PRODUCTION  OF  DOCU- 

MENT& 

1.  Hie  general  role  is,  that  a  De** 
fendant  is  bbond  to  ditGOver  all  the 
facts  within  hit  knowledge}  and  to 
prodace  all  docaments  in  his  pos- 
session, which  are  material  to  the 
case  of  the  PlaintiC  However 
disagreeable  it  may  be  to  make 
the  disclosure  :— howerer  con- 
trary to  his  personal  interests  :— 
however  fatal  to  his  claims»  he  is 
compelled  to  set  forth,  on  oath»  all 
he  knows,  believes,  or  thinks  in  re- 
lation  to'  the  matters  in  question, 
Fl^  V.  RabiHion.  Page  22 

2.  The  Court  will  not  order  the  pro- 
duction of  confidential  communi- 
cations between  solicitor  and 
qlient,  which  took  place,  either  in 
the  progress  of  the  suit,  or  with  re- 
ference to  the  suit  previous  to 
its  commencement.  Ibid. 

S.  Confidential  communications  be- 
tween attorney  or  counsel  and 
client,  anterior  to  the  suit,  and 
without  reference  thereto,  are  not 
privileged.      Flight  v.  Robinson, 

Ibid. 

4.  In  a  suit  for  specific  performance, 
cases  submitted  to  counsel  subse- 
quent to  the  contract,  relating  to  : 
the  sale,  the  objections  taken  by  i 
the  purcliaser  to  the  vendor's  title,  ' 
the  steps  taken  by  the  vendors  to  ! 
clear  up  the' objections,  &c.,  Held  j 
to  be  communications  made  with 
reference  to  the  dispute  which  re-  ; 
suited  in  the  litigation,  and  pri-  | 

vileged.  Ibid, 

5.  Communications  between  the  as- 


aad  Aa  CoosauMMMMr  of 
tha  InsolTMit  Debtors*  Cowt  bdd 
not  pdvilaged.  .f%Jb  T.  Ao&MiM. 

n«e22 

6.  Books,  te.  relating  to  the  matters 
in  questiofi,  in  the  possession^  but 
the  property,  of  the  Defendant's 
solicitors,  not  ordered  to  be  pro- 
duced. lUd. 

7*  In  a  bill  to  redeem,  the  Plaintiff 
contested  the  validity  of  one  of 
several  mortgages  held  by  the  De- 
fendant. Held,  that  he  was  not 
entitled  to  a  production,  Crsipv. 
Plata.  62 


REAL   AND   PERSONAL 
ESTATE. 
Costs  of  suit,  appmrtioned  betwe«i 
real  and  personal  estate.  Jokntton 
v.  Todd.  489 

RECEIVER. 

1.  A  receiver  had  been  accustomed 
to  bring  in  his  accounts  very  ir- 
regularly in  point  of  time,  and 
thereby  the  actual  balances  in  his 
hands  never  clearly  appeared.  He 
was  specially  ordered  to  bring 
in  his  accounts  before  a  given 
day  in  every  year,  accompanied 
with  an  affidavit,  shewing  the  ac- 
tual balance  in  hand;  enquiries 
were  also  directed  as  to  his  former 
balances,  and  he  was  ordered  to 
pay  the  costs  of  the  application. 
Bertie  v.  Lord  Abingdon.  Page  53 

2.  Proceedings  were  commenced  in 
the  common  law  side  of  this  Court, 
against  the  surety  of  a  receiver, 
to  compel  the  payment  of  the  ba- 
lance 
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lance  ordered  to  be  paid  to  the 
PlaintifF.  The  surety  paid  the 
amount  to  the  solicitor  prosecuting 
the  proceedings,  and  then  applied 
to  have  his  recognizance  vacated. 
The  petition  was  served  on  the 
PlaintifF,  who  did  not  appear.  The 
Court  refused  to  make  the  order, 
but  directed  the  PlaintifF  to  be 
served  with  a  notice  that  the 
order  would  be  made  on  a  given 
day,  unless  the  PlaintifF  shewed 
cause  to  the  contrary.  The  Plain- 
tifF not  then  appearing,  the  order 
was  made.     Mann  v.  Stennett. 

Page  189 

3.  At  the  hearing  of  a  suit  for  re- 
demption, the  Court  will  not,  on 
the  application  of  the  Defendant, 
grant  a  receiver  against  the  Plain- 
tiff, the  mortgagor  in  possession, 
none  being  prayed  by  the  bill. 
Whether  it  can  be  done  by  peti- 
tion,  guare.     Barlow   v.   Gains. 

329 

4.  Generally,  the  receiver  in  a  cause 
ought  not  to  make  any  application 
to  the  Court :  if  he  finds  himself 
in  circumstances  of  difficulty,  he 
should  apply  to  the  Plaintiff  to 
make  the  necessary  application, 
and  on  his  default  the  receiver 
may  then  properly  apply  to  the 
Court.     Parker  v.  Dunn,         497 

RECOGNIZANCE. 
See  Receiver,  2. 

RECTOR. 
See  Waste,  2. 

REFERENCE. 

See  Costs,  .5. 


REGISTRAR. 

1.  Observations  as  to  the  mode  and 
forms  of  drawing  up  and  passing 
decrees  in  the  registrar's  office. 
Davenport  v.  Stafford*     Page  503 

2.  By  consent,  the  registrar,  in  draw- 
ing up  a  decree,  sometimes  per- 
mits such  alterations  to  be  made 
in  it,  as  he  believes  the  Court 
would  sanction,  and  which  are 
binding  on  the  parties.  Daven- 
port v.  Stafford.  Ibid. 

3.  Strict  regularity  requires  that 
every  word  of  a  decree  should  be 
pronounced  or  dictated  by  the 
Court,  and  that,  without  a  subse- 
quent order  of  the  Court,  or  at  least 
without  personal  communication 
with  the  Judge,  no  alteration 
should  be  made.  This  became  at 
first  inconvenient,  and  at  length 
impracticable,  and  now  the  re- 
gistrars, upon  consent,  allow  al- 
terations, as  the  admission  of  assets 
and  striking  out  the  direction  to 
take  accounts,  which  would  have 
been  necessary  if  assets  had  not 
been  admitted.  The  admission  is 
usually  stated  to  have  been  made 
by  the  party  s  counsel.  Davenport 
V.  Stafford.  Ibid. 

REHEARING. 

See  Decree,  4,  5. 

Master  of  the  Rolls. 


REPLICATION. 
See  Dismissal  for  want  of 

Prosecution. 

RE- 


640 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


RETAINER.  i 

Whether  the  retainer  of  counsel  in 
a  cause  ceases  upon  his  being  ap- 
pointed Queen^s  counsel,  quare. 
Lucas  V.  Peacock.  Page  I 

SALE  UNDER  COURT. 

iSVff.CosTS,  5. 

Opening  Biddings,  L 

SEPARATE  USE. 
Property  was  held,  in  trust  to  pay 
the  dividends  to  such  person  as* 
a  married  woman  should,  but  not 
by  way  of  anticipation,  appoint, 
and  in  default  of  appointment, 
to  her  for  her  separate  use,  and 
it  was  declared  that  the  receipts 
of  her  or  her  appointee  should  be 
good  discharges.  Held,  that  she 
could  not,  by  anticipation,  charge 
the  dividends  not  accrued  due. 
Hameti  v.  MacdougalL  187 

SERVICE  OF  COPY  BILL. 
See  Copy  Bill,  L. 

SETTLED  ACCOUNT. 
Sec  Taxation,  6. 11. 

SHEWING  CAUSE. 
See  Injunction,  2. 


SOLICITOR. 
1.  A  trustee  acting  as  solicitor  in 
the  trust  matters  is  merely  entitled 
to  costs  out  of  pocket;  the  rule  is 
not  inflexible,  and  compensation 
may,  in  special  cases,  be  made 
him,  under  the  authority  of  the 


Court,  by  a  fixed  allowance,  but 
not  by  allowing  him  to  make  the 
usual  professional  charges.  Baifi- 
brigge  v.  Blair,  Page  588 

2.  Duty  of  solicitors  to  check  useless 
litigation.     OUley  v.  Gilby.      602 

SOLICITOR  AND  CLIENT. 

1.  Observations  on  the  imperfect 
mode,  in  practice,  in  which  so- 
licitors are  remunerated  for  their 
services.    Lucas  v.  Peacock.        1 

2.  By  the  practice  of  the  Court, 
solicitors  are  often  not  paid  at  all, 
or  very  ill  paid,  for  very  import- 
ant services,  and  therefore  they 
ought  not  to  be  deprived  of  any 
lawful  fees  which  the  practice 
warrants,  upon  the  notion  that  the 
business  charged  may  have  been 
of  no  practical  benefit.  Thus, 
where  a  solicitor  acts  for  a  Plain- 
tiff, and  for  some  Defendants,  he 
is  entitled  to  charge  such  De- 
fendants for  the  PlaintifPs  war- 
rants served  on  his  clients  the 
Defendants,  and  for  attendance 
thereon,  and  for  separate  copies 
of  the  proceedings.  Lucas  v. 
Peacock.  Ibid. 

3.  An  agreement  by  a  solicitor  to 
take  a  gross  sum  from  his  client  in 
lieu  of  costs  is  not  void,  though 
regarded  by  the  Court  with  jea- 
lousy.    In  re  Whitcombe.  140 

4.  A  solicitor  took  an  insufficient 
security  for  his  client,  and  the 
nature  of  the  transaction  was 
such,  as  in  the  opinion  of  the 
Court  to  create  a  case  of  com- 
bined agency  and  trust.    He  was 

held 
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held  (under  the  circumstances) 
personally  responsible  for  the  de- 
ficiency, and  for  the  costs  of  suit. 
Craig  V.  Watson.  Page  427 

5.  A  solicitor  acted  for  both  parties 
in  the  matter  of  a  voluntary  settle- 
ment, which  was  set  aside  for 
undue  influence.  Mc  was  made 
a  Defendant  to  the  suit  for  that 

[  purpose.  The  Court,  though  ex- 
onerating him  from  culpability  in 
the  matter,  made  him  bear  his 
own  costs,  because  he  had  not 
acted  with  proper  prudence  in  the 
matter.     Harvey  v.  Mount.      439 

6.  Lien  of  a  solicitor  upon  a  fund  in 
Court  for  his  costs  of  suit,  pro- 
tected by  a  stop  order.  Hobson 
V.  Sheanoood.  486 

7-  No  efiective  proceedings  could 
be  taken  in  a  suit,  in  consequence 
of  the  contempt  of  two  Defend- 
ants. Held,  that  the  Plaintiff's 
solicitor  was  entitled  to  a  tax- 
ation of  his  costs,  and  to  a  stop 
order  on  the  funds.  Hobson  v. 
Shearwoodm  Ibid, 

See  Production  op   Documents, 
5,  6. 
Taxation. 


0 


I 


SPECIAL  CIRCUiMSTANCE.     j  i 

See  Taxation,  16.  '25.  35.  38.  40.  !  1 

1 
1 
4 
5 


SPECIAL  ORDER. 

See  Costs,  S.  7. 


SPECIFIC  PERFORMANCE. 
See  Partnership,  3. 

Vendor  and  Purchaser^  1. 


STATUTE. 

1.  (56  G.3.  c.  GO.)  A  sum  of  stock 
was  standing  in  the  name  of  a  tes- 
tatrix, which  her  executors  over- 
looked,  and  the  dividends  remain- 
ing unclaimed,  the  stock  was 
transferred  to  the  National  Debt 
Commissioners.  Af\erward8  one 
Sanders  procured  a  probate  in  the 
name  of  T.  Hunt,  of  a  forged  will 
of  the  testatrix,  and  obtained  a 
transfer.  Held,  that  the  probate 
did  not  authorise  a  payment  to 
Sanders f  and  that  a  party  giving 
faith  to  the  probate  was  bound  to 
see  that  the  person  claiming  under 
it  was  a  real  T.  Hunt.  Ex  parte 
Jollife.  Page  168 

Under  the  above  circumstances  a 
transfer  from  the  aggregate  fund 
in  the  name  of  the  commissioners 
was  ordered  to  be  made  to  the  real 
executor.  Ex  parte  Jol/rffe.      168 

Costs  out  of  the  fund.  Ibid. 

(1  ;r.4.  C.60.)  Under  the  1  W.  4. 
c.  60.  the  Master  has  no  power  to 
appoint  a  person  to  convey.  It  is 
for  the  Master  to  "  approve," 
and  for  the  Court  to  "  appoint." 
Fowler  v.  IVard.  488 

fV.  4.  c.  36.  See  Contempt,  2. 
W.  4.  c.  40.  See  Executor,  2,  3. 
W^.4.  C.47.  See  Trustee,  1,  2. 
IV.  4.  c.  60.  See  Infant  Trustee. 
&  5  W.  4.  c.  23.  See  Trustee,  4, 5. 
&  6  W.^.  c.  76.  See  Jurisdiction, 
1. 
Municipal      Corporation 
Act. 

\6c2Vict. 


3. 

4. 
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1  &  2  Vict.  c.  110.    See  Charging 

Order. 

Costs,  1. 
5  Vict.  c.  5.  «.  I.   See  Exchequer. 
6*7  Vict.  C.73.  See  Taxation. 

STAYING  PROCEEDINGS 

PENDING  APPEAL. 

Defendant    ordered    to  pay   costs, 

appealed.     A  motion,  that  upon 

.   payment  of  the  amount  into  Court, 

proceedings   to  compel  payment 

might  be  stayed  pending  the  appeal, 

on  the  ground  that  the  Plaintiff 

would  be  unable  to  repay  them, 

was  refused.     Archer  v.  Hudson. 

Page  S21 

STOP  ORDER. 
See  Solicitor  and  Client,  6. 

SUBMISSION  TO  PAY. 
Three  Directors  who  had  signed  a 
policy,  filed  a  bill  on  behalf,  &c.,  i 
praying,  on  allegations  of  fraud 
and  misrepresentation,  that  it 
might  be  delivered  up  to  be  can- 
celled, "  or  that  they  might  other- 
wise be  relieved  therefrom,  in 
such  manner  as  the  Court  might 
think  fit ;"  but  the  bill  contained 
no  offer  to  pay  back  the  pre- 
miums. Held,  that  if  such  a  sub- 
mission were  necessary,  the  prayer 
sufficiently  implied  it.  Barker  v. 
Walters.  92 

See  Taxation,  3. 


SUBPCENA. 

See  General  Orders,  5. 

SUFFICIENCY. 
See  Answer,  1,2. 


SUING  ON  BEHALF,  &c. 

See  Dissolution. 
Parties,  1. 

SUPPLEMENTAL  ANSWER. 

1.  Leave  given,  after  cause  at  issue 
and  in  the  paper,  to  .file  a  supple- 
mental answer  to  correct  an  im- 
portant date.     FuUon  v.  Gilmour. 

Page  154 

2.  A  Defendant  insisted  on  his 
discharge  under  the  Insolvent 
Act  in  1835,  in'  bar.  After  the 
cause  was  in  the  paper,  he  dis- 
covered that  the  discharge  took 
place  in  1836.  A  discharge  in 
1836  would  be  a  good  defence, 
but  the  discharge  in  1835  would 
not.  Permission  was  given  to  file 
a  supplemental  answer  to  correct 
the  date.      Fulton  v.  Gilmour, 

Ibid. 

3.  A  Defendant  asking  leave  to  file 
a  supplemental  answer,  must  dis- 
tinctly state  the  terms  of  the 
answer  intended  to  be  filed.    Ibid. 

SURETY. 
See  Receiver,  2. 


TAXATION. 

1.  Parties  agreed  to  compromise  a 
suit,  and  that  the  "  costs,  charges, 
and  expenses,  as  between  solicitor 
and  client/'  should  be  paid  out  of 
the  fund.  Held,  that  the  Taxing- 
Master  ought  to  treat  the  suit  as 
properly  constituted,  and  ought 
not,  in  the  taxation,  to  consider 

whether 
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whether  Defendants  having  inte- 
rests similar  to  the  Plaintiffs  should 
have  been  made  co- Plaintiffs,  and, 
secondly,  that  if  any  of  the  parties 
entering  into  the  compromise  in- 
tended to  challenge  the  propriety 
of  the  constitution  of  the  suit,  they 
ought  to  have  distinctly  stated,  and 
have  provided  for  it  in  the  agree- 
ment.   Lucas  V.  Peacock.    Page  1 

2.  Costs  of  a  case  laid  before  coun- 
sel as  to  a  supplemental  bill, 
and  costs  of  a  consultation  be- 
tween a  new  junior  and  the  former 
junior  who  had  been  promoted, 
allowed  in  a  taxation  as  between 
solicitor  and  client.  Ibid. 

3.  Solicitors  employed  in  a  suit,  and 
a  prosecution  arising  thereout,  de- 
livered two  bills.  The  surviving 
Plaintiffs  obtained  an  order  for  the 
taxation  of  the  bills,  submitting  to 
pay  what  was  due  <<on  the  taxation 
of  their  said  bills;",  before  the 
Taxing  Master,  they  disputed 
their  retainer  in  the  prosecution. 
The  Master  having  completed  the 
taxation,  they  presented  a  peti- 
tion, praying  that  they  might  be 
ordered  to  pay  the  first  bill  only, 
and  that,  if  necessary,  the  Mas- 
ter's certificate  and  the  order  for 
taxation  might  be  varied.  The 
petition  was  dismissed  with  costs. 
In  re  Springall.  63 

4.  Delivery  of  a  bill  of  costs  to  an 
agent  of  the  client  appointed  for 
that  purpose,  held  sufficient.  In 
re  Bush.  66 

5.  Delivery  of  a  bill  of  costs,  un^ 
*  signed,  but  accompanied  by  a  let- 
ter signed  by  the  solicitor,  and 


referring  to  the  bills^  held  a  suffi. 
cient  compliance  with  the  6  &  7 
Vict.  c.  73.  s.  37.  Page  66 

6.  The  amount  of  a  bill  of  costs  was 
included  in  a  settled  account  be- 
tween a  solicitor  and  client,  and 
retained  by  the  solicitor  out  of 
monies  in  his  hands.  Held,  that 
the  Court  had  not  jurisdiction, 
upon  petition  under  the  6  A  7 
Vict.  c.  73.,  to  open  the  account 
and  order  taxation,  and  that  it 
could  only  be  done  by  bill.  Bar- 
toell  V.  Brooks.  In  re  Cattlin.   121 

7.  Petition  to  tax  a  bill  of  costs 
after  payment,  on  the  ground  of 
trifling  overcharges,  dismissed 
with  costs.     In  re  Drake.         123 

8.  Afler  the  expiration  of  a  month 
from  the  delivery  of  a  bill  of  costs 
and  before  the  expiration  of  twelve 
months  an  order  of  course  may  be 
obtained  for  its  taxation.  Hoi' 
land   v.    Gwynne.     In  re  Byrch. 

124. 

9.  A  client,  who  had  employed  a 
solicitor  in  several  matters,  ob- 
tained an  order  of  course  for  the 
taxation  of  the  costs  of  one  matter 
only,  with  a  direction,  that  on  pay- 
ment, the  solicitor  should  deliver 
all  the  papers  belonging  to  the 
client.  It  was  discharged  with 
costs  for  irregularity.  Ibid. 

10.  Under  the  Solicitors'  Act  (6  & 
7  Vict.  c.  73.)  references  for  tax- 
ation  may  be  made  by  the  Vice- 
Chancellors  as  well  as  by  the  Lord 
Chancellor  and  Master  of  the 
Rolls.     In  re  Carew.  128 

11.  Settlement  of  a  bill  of  costs  be- 
tween  a  solicitor  and  client  upon 

a  special 
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a  special  agreementf  precludes  an 
order  being  madet  upon  petition^ 
for  taxation :  the  agreement  must 
first  be  set  aside  by  suit,  before 
the  matter  can  be  re-opened*  In 
f  fVkitcombe.  Ptoge  140 

18.  Lessee  of  a  house  and  fixtures 
agreed  to  pay  the  expense  of  pre- 
paring the  agreement.  Held^  that 
he  was  liable  to  pay  the  costs  of 
preparing,  and  of  copies  of  an  in- 
ventory df  the  fixtures  referred  t,o 
by  the  agreement.  In  re  Tkamas* 

145 

IS.  After  payment,  an  ex-parte  or- 
der for  taxation  is  irregular,  and 
the  same  rule  applies,  where  the 
payment  is  made  by  a  mortgagee, 
and  the  taxation  is  at  the  instance 
of  the  mortgagor  as  the  party  ul- 
timately *' liable  to  pay.**  In  re 
Carevo.  150 

14.  The  jurisdiction  as  to  taxation 
given  by  the  Solicitors'  Act,  ex- 
tends only  to  the  ascertainment, 
by  the  ordinary  rules  of  practice, 
of  the  quantum  payable  by  one 
party  to  the  other.  It  does  not 
authorise  the  Court  to  determine 
whether  a  special  agreement  exists 
as  to  the  niodc  of  taxation,  or 
the  manner  in  which  the  costs, 
charges,  and  expenses  arc  to  be  ! 
settled  and  paid.     In  re  Rhodes,  j 

224 

15.  Retrospective  operation  of  the 
Solicitors'  Act,  to  make  taxable 
bills  not  previously  liable  to  taxa- 
tion, incurred  before,  but  remain- 
ing  unsettled  at,  the  time  of  pass- 
ing the  act.  Ibid. 

16.  To  obtain  the  taxation  of  a  bill 


of  costs- aftei^  payment,  the  pc* 
titioner  most  allege  and  prove 
specific  items  of  overcharge,  even 
if  the  payment  has  been  made 
under  protest  and  upon  pressure. 
In  re  Tkompion.  P^  SS7 

17*  Upon  a  petition  for  taxation, 
the  Court  has  no  jurisdiction  to 
determine  the  construction  of  a 
disputed  special  contract  as  to  the 
costs.  lUd. 

18.  The  Court,  though  it  refuses  the 
prayer  of  a  petition  for  taxation, 
does  not  always  give  the  costs. 

Ibid. 

id.  A  solidior  was  employed  by  two 
persons  A.  and  B.  An  order  of 
course  for  taxation  was  obtained 
by  A»  alone»  on  the  allegation  that 
the  solicitor  was  employed  by  A* 
It  was  discharged  for  irr^ultfity. 
In  re  Perhim.  241 

20.  In  equity  the  client  in  prosecut- 
ing the  common  order  for  taxa- 
tion may  object,  on  the  ground  of 
want  of  retainer,  to  any  items  of 
the  bill,  except  those  as  to  which 
he  has  admitted  the  retainer  by 
his  petition.  The  practice  is  dif- 
ferent at  law.   In  re  Bracey.    266 

21.  Under  the  Solicitors'  Act  (6  & 
7  Vict.  c.  73.)9  the  client  may  ob- 
tain an  order  for  the  taxation  of  a 
solicitor's  bill,  which  has  been  de- 
livered without  signature,  ^c  In 
re  Pender.  299 

22.  In  general,  it  is  an  objection  to 
an  order  of  course  for  taxation, 
that  it  contains  a  direction,  on 
payment  of  the  bill  which  the 
order  itself  directs  to  be  taxed,  to 
give  up  more  papers  than  the  so- 
licitor 
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licitor  is  bound  to  give  up.  But, 
under  the  peculiar  circumstances 
of  this  case,  such  an  order  was 
held  not  irregular.  Page  299 

23.  Under  ordinary  circumstances, 
an  order  for  taxation  may  be  ob- 
tained as  of  course  by  third  par- 
ties "  liable  to  pay."  In  re  Bracey, 

338 

24.  Where  payment  of  a  bill  of  costs 
has  been  obtained  by  undue  pres- 
surCy  a  taxation  may  be  directed 
on  proof  of  overcharge*  without 
shewing  that  such  overcharges  are 
so  gross  as  to  amount  to  fraud. 
In  re  WelU.  Ibid. 

25.  It  is  a  '* special  circumstance" 
within  the  6  &  7  Vict*  c.  73.  where, 
on  paying  off  a  mortgage,  a  solici- 
tor produces  his  bill  and  insists  on 
payment  as  a  condition  for  imme- 
diate completion,  though  items 
are  objected  to,  and  a  taxation 
will  be  directed  after  payment,  if 
there  are  apparent  overcharges. 
In  re  Wells*  Ibid. 

26.  A  taxation  at  the  instance  of  a 
mortgagor  of  the  bill  of  the  mort- 
gagee's solicitor,  must  be  as  be- 
tween the  solicitor  and  his  client, 
the  mortgagee.  Ibid. 

27*  Upon  an  application  to  tax  a 
paid  bill,  the  solicitor  will  not  be 
permitted  to  add  to  any  under- 
charges contained  therein,  but  the 
taxation  must  be  had  on  the  bill 
as  delivered  and  paid.  Ibid. 

28.  Parties  agreed  to  compromise  a 
suit,  and  the  trustee's  costs  were 
to  be  deducted  out  of  a  fund  in 
his  hands.  By  an  order  of  the 
Vice-chancellor  of  Englandt  the 
Vol.  VIIL 


compromise  was  confirmed.  It 
appeared  to  be  the  agreement  be- 
tween the  parties,  that  the  costs 
should  be  taxed  in  the  cause.  An 
application  to  the  Master  of  the 
Rolls  for  taxation  under  the  sta- 
tute was  refused  with  costs.  In 
re  Howard.  Page  424 

29.  Jurisdiction  of  the  Vice-Chan- 
cellor  under  the  6  &  ?  Vici.  c.  73., 
to  order  the  taxation  of  bills  of 
costs.  Ibid. 

30.  Order  of  course  for  taxation 
discharged,  on  the  ground  of  the 
case  being  mis-stated  upon  the 
petition  for  the  order.  In  re 
Carven.  436 

31.  A  solicitor  having  delivered  his 
bill,  is  bound  by  it,  and  the  tax- 
ation must  be  on  that  bill ;  he  is 
not  entitled,  as  of  course,  to  re- 
duce his  demand,  or  to  reserve  the 
power  of  adding  to  the  charges. 
In  re  Carven.  Ibid* 

32.  The  lapse  of  twelve  calendar 
months  after  payment  of  a  bill  of 
costs,  precludes  taxation  under 
the  Solicitors'  Act.  In  re  Massey. 

458 

33.  The  rule  applies,  where  payment 
is  made  by  trustees,  &c.,  and  the 
application  for  taxation  is  made, 
under  the  38th  section  of  the  6  & 
7  Vict.  c.  73.  by  a  party  "  liable  to 
pay."  Rid. 

34.  Where  a  cestui  que  trust  seeks  to 
tax  the  solicitor  s  bill  paid  by  his 
trustee,  on  the  ground  of  over- 
charge, he  must  allege  and  prove 
specific  items«     In  re  Bennett. 

467 
35*  It  is  a  *'  special  circumstance," 

U  u  within 
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within  the  meaning  of  the  6  &  7 
Vid*  c.  73.»  where  a  solicitor  pro- 
duces his  bill  at  the  time  appointed 
for  the  settlement  of  a  transaction, 
and  refuses  to  complete  except  on 
payment  thereof.    In  re  Bennett. 

Page  467 

86.  A  solicitor  was  employed  by  a 
testator  in  his  lifetime*  and  by  his 
executors  and  trustees  after  his 
death.  The  latter  having  applied 
for  a  taxation  of  the  bills  subse- 
quent to  the  death ;  —  Held,  that 
the  solicitor  was,  on  this  applica- 
tion, entitled  to  have  a  taxation 
of  all  the  bills.      In   re  Dalby. 

469 

37*  Where,  upon  an  application  for 
taxation  under  the  Solicitors'  Act, 
it  appears  probable,  that  upon 
grounds  not  determinable  under 
that  jurisdiction,  payment  ought 
not  to  be  made  without  further 
investigation,  this  Court  may  pro- 
perly abstain  from  ordering  pay-  | 
ment,  or  from  ordering  the  de-  { 
livery  up  of  deeds,  till  the  ques- 
tions which  cannot  be  determined 
under  that  jurisdiction,  have  been 
properly  investigated  and  deter- 
mined elsewhere.     In  re  Dalby. 

Ibid. 

38.  A  mortgagee's  solicitor  would 
not  part  with  the  deeds  until  pay- 
ment of  his  bill  of  costs,  which 
had  been  delivered  to  the  mort- 
gagor's solicitor  a  month  previ- 
ously. Held,  that  this  was  not 
a  sufficient  case  of  pressure  to  in- ! 
duce  the  Court  to  order  a  taxation. 
In  re  Jones.  479 

39.  A  mortgagor  has  not  a  right  to 


have  the  bills  of  the  mortgagee's 
solicitor  taxed  upon  different  prin- 
ciples from  those  which  would  be 
applied  to  the  taxation  of  the 
same  bill,  upon  the  petition  of  the 
mortgagee.  Inre  Jones.   Page  479 

40.  Payment  of  a  solicitor's  bill,  de- 
livered at  the  last  moment  of  set- 
tling a  mortgage,  being  insisted  on 
without  any  opportunity  of  examin- 
ation being  afforded,  is  a  "  special 
circumstance,"  within  the  meaning 
of  the  Solicitors'  Act.  Ibid, 

41*  A  solicitor  employed  in  the  sale 
of  an  estate  knew  that  the  title- 
deeds  were  in  the  possession  of  an 
adverse  party;  he  however  pro- 
ceeded to  prepare  and  obtained 
the  execution  of  the  conveyance 
and  memorial.  Tlie  sale  went  off, 
in  consequence  of  the  absence  of 
the  title-deeds.  He  was  disal- 
lowed the  costs  of  the  proceeding, 
and  the  deed  being  a  cloud  on 
the  title,  he  was  also  ordered  to 
deliver  it  without  being  paid  the 
costs  thereof.      Potts  v.  Dutton. 

493 

42.  A,  B.f  who  claimed  some  pro- 
perty, conveyed  it  to  trustees, 
upon  trusts  for  carrying  on  the 
litigation,  and  payment  of  the 
costs,  &c.  The  trustees  employed 
a  solicitor,  and  they  raised  a  sum 
of  money,  upon  A,  B,'s  notes 
drawn  for  the  purpose,  which  they 
placed  in  the  solicitor's  hands. 
A.  B.  alone  obtained  an  ex  parte 
order  for  taxation ;  it  was  dis- 
charged for  irregularity.  Ex  parte 
Mobbs.  499 

43.  Observations  as  to  the  allowance 

to 
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to  solicitors  in  taxation,  of  costs 
for  business  not  necessary  or  re- 
quired for  the  interests  of  their 
clients  by  way  of  compensation 
for  services  for  which  they  are  in- 
adequately remunerated;  distinc- 
tion between  this  and  fictitious 
charges  for  important  business  as 
done,  which,  in  fact,  has  been 
neglected.   Davenport  v.  Stafford. 

Page  503 
See  Costs,  S.  7. 

Solicitor  and  Client 


TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

A  testator  devised  his  real  estates 
to  trustees  in  fee,  on  trust,  <*  out 
of  the  rents,  issues,  and  profits," 
to  pay  certain  life  annuities,  and 
by  sale  or  mortgage  to  raise 
money  for  payment  of  his  debts, 
&c.,  and  then  to  settle  the  estates, 
to  the  use  that  the  annuitants 
should  receive  their  annuities  out 
of  the  same  premises  with  powers 
of  distress  and  entry,  and  subject 
thereto,  to  one  for  life  with  re- 
mainder over.  Held,  that  the  an- 
nuitants were  not  entitled  to  be 
paid  the  arrears  out  of  the  corpus^ 
though  the  rents  were  insufficient 
to  keep  down  all  the  incum- 
brances. Philipps  V.  PhUipps.  193 


TRUST. 

See  Foreign  Law,  11. 
Next  Presentation. 
Voluntary  Settlement,  L 


TRUSTEE. 

1.  The  12th  section  of  the  1  W.  4. 
c.  47*  does  not  apply  to  a  case 
where  an  estate  is  devised  to  a 
trustee  during  the  life  of  a  cestui 
que  trustf  with  remainders  over ; 
and  by  the  disclaimer  of  the 
trustee,  the  legal  estate  descends 
on  the  heir.     Hemtng  v.  Archer. 

2.  A  conveyance  by  an  infant,  un- 
der the  11th  sect.  I  fV.4e.  (;.47., 
passes  only  such  interest  as  the 
infant,  if  of  full  age,  might  pass. 

Ibid. 

3.  A  trustee  acting  as  solicitor  in  the 
trust  matters,  is  merely  entitled  to 
costs  out  of  pocket ;  the  rule  is 
not  inflexible,  and  compensation 
may,  in  special  cases,  be  made  hun 
under  the  authority  of  the  Court 
by  a  fixed  allowance,  but  not  by 
allowing  him  to  make  the  usual 
professional  charges.  JBainbrigge 
V.  Blair.  588 

4.  Devise  in  1677  to  the  use  of  the 
poor  of  the  parish  of  A.  The  Mas- 
ter was  unable  to  ascertain  in 
whom  the  estate  was  vested.  Held, 
that  the  case  was  not  within  the 
trustee  acts.  The  Attorney » General 
v.  Randies,  185 

5.  So  also  where  charity  money  had, 
in  1743,  been^aid  out  by  a  parish 
in  the  purchase  of  an  estate  for 
the  poor  of  the  parish,  and  it 
could  not  be  ascertained  in  whom 
it  was  vested.  Ibid. 

See  Infant  Trustee. 

Payment  into  Court,  %  S. 

Uu  2 
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See  Payment  out  of  Court. 

Power  TO  invest  in  Lease- 
holds. 
Taxation,  33. 


UNCLAIMED  DIVIDENDS. 
See  Statute  56  Geo.  3.  c.  60. 

UNDERTAKING  TO  PAY. 
See  Taxation,  S. 

UNDUE  INFLUENCE. 
See  Voluntary  Settlement,  4. 

VENDOR  AND  PURCHASER. 

1.  Where  there  has  been  gre;il  delay, 
and  there  is  little  hope  of  per- 
fecting the  title  within  a  reason- 
able time,  the  Court  will  dismiss  a 
purchaser  with  costs.  Fraser  v. 
Wood.  Page  339 

2.  Li  1842  the  Defendant  con- 
tracted to  purchase  an  estate. 
A  suit  for  specific  performance 
having  in  the  same  year  been  in- 
stituted by  the  vendors,  it  appears 
that  the  vendors  claimed  under  a 
testator  who  died  in  1809,  and  sub-  , 
ject  to  his  debts :  that  a  creditor's 
suit  had  been  instituted  in  1813, 
and  a  decree  for  an  account  and 
sale  made  in  1817,  since  which  time 
nothing  effectual  had  been  done 
in  the  suit,  and  no  report  of  debts 
had  been  actually  confirmed.  . 
After  so  great  delay,  no  further  | 
time  was  given  to  the  vendors  to 
complete  their  title,  and  the  bill 
for  specific  peribrmance  was  dis- 
missed with  costs.  Ibid. 


See  Interest,  3. 

Opening  Bipdinqs,  1,  2. 

VICAR. 
See  Waste, '2.  4. 

VICE  CHANCELLOR. 
See  Jurisdiction,  4,  5. 

Order  of  Course,  2. 

Taxation,  10. 

VOLUNTARY  SETTLEMENT. 

1.  A  trustee  under  a  voluntary 
settlement  of  chattels,  policy 
of  assurance  and  mortgage,  filed 
a  bill  against  the  representatives 
of  the  settlor  for  the  recovery 
thereof.  Held,  that  if  the  pro- 
perty was  legally  vested  in  the 
Plaintiff,  he  might  recover  it  at 
law  and  apply  it  on  the  trusts; 
but  if  otherwise,  then,  as  the 
deed  was  voluntary,  the  Court 
could  afford  the  Plaintiff  no  as- 
sistance in  recovering  it.  JVard 
V.  Audland.  Page  201 

2.  In  the  case  of  an  imperfect  vo- 
luntary deed,  neither  the  assignor 
nor  his  executor  can  be  compelled 
to  permit  the  assignee  to  use  his 
name  for  the  recovery  of  the  debt. 

Ibid. 

3.  Held,  that  neither  a  voluntary 
assignment  by  deed  of  a  mortgage 
debt,  accompanied  by  a  grant,  not 
specifying  the  particular  estate, 
but  of  all  estates  held  in  mort- 
gage, and  by  a  covenant  for  fur- 
ther assurance  and  without  de- 
livery of  the  mortgage  deed  or 
notice  to  the  mortgagor,  nor  the 

voluntary 
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voluntary  assignment  of  a  policy  I 
;  of  assurance  retained  in  the  hands 
of  the  assignor,  and  without  no- 
tice given  to  the  grantor,  though 
accompanied  by  a  covenant  for 
further  assurance,  can  be  con- 
sidered as  a  complete  and  ef- 
fectual assignment,  to  be  acted 
upon  and  enforced  by  the  as- 
signee, without  any  further  or 
other  act  to  be  done  by  the  as<^ 
signer.  Ward  v.  Attdland*  201 
4*.  Voluntary  settlement  by  a  younger 
sister,  of  the  whole  of  her  present 
and  future  property,  principally 
in  favour  of  her  eldest  sister,  set 
aside,  the  eldest  sister  having  ob- 
tained great  ascendancy  and  in- 
fluence over  the  younger,  the 
circumstances  of  the  transaction 
being  open  to  suspicion,  the  set- 
tlement being  very  improvident, 
and  the  settlor  not  having  had  the 
benefit  of  independent  profes- 
sional advice.     Harvey  v.  Mount, 

439 


WASTE. 

1.  It  cannot  be  decided,  as  a  general 
proposition,  without  any  excep- 
tion, that  the  conversion  of  an. 
cient  meadow  into  arable  is  to  be 
treated  as  waste.  Duke  of  St. 
Albans  v.  Skiptoith,  354 

2.  In  respect  to  waste,  a  parson  or 
vicar  is  not  to  be  considered  as 
merely  lessee  for  years,  or  as 
tenant  for  life,  under  a  will  or 
settlement.  Ibid* 


3.  The  Court  will  not  restrain  an  in- 
cumbent from  ploughing  up  mea- 
dow infested  with  moss  and  weeds 
for  the  purpose  of  laying  it  down 
again  in  grass  when  properly 
cleaned.  Duke  of  Sl  Albans  v. 
Skipwith.  Page  354 

4.  Whether  a  patron  is  in  any  case 
entitled  to  an  injunction  to  re- 
strain the  incumbent  from  plough- 
ing up  ancient  meadows,  qmere* 

Ibid. 

'     WILL. 

1.  Under  limitations  in  a  will  to  a 
married  woman  her  husband,  and 
children,  held,  on  the  context, 
that  the  children  of  her  second 
marriage  took  nothing.  Stopford 
v.  Chatoorth.  331 

2*  Bequest  to  a  married  daughter 
for  life,  and  if  she  survived  her 
husband  and  children,  to  transfer 
it  to  her,  but  if  she  left  children, 
then  to  her  husband.  Captain  W., 
for  life,  with  remainder  to  her 
children,  with  a  gift  over,  in  the 
event  of  her  dying  in  the  life  of 
her  husband,  without  leaving  chil- 
dren. She  died  leaving  children  by 
Captain  ^.,  and  by  a  second  mar- 
riage. Held,  that  the  latter  were 
not  entitled  to  participate  in  the 
fund.     Stopford  v.    Chatoorth. 

Ibid. 

3.  Absolute  interest  cut  down  to  a 
life  interest  for  a  limited  purpose, 
held  to  remain  absolute  upon  failure 
of  that  purpose.  Winchworth  v. 
Winckworth.  576 

4.  A  testator  bequeathed  his  resi- 
duary estate,  in  terms,  which,  in 

the 
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the  first  iDttance,  gave  absolute 
interests  to  his  children,  but  he  di- 
rected that  half  only  of  his  daugh- 
ters' shares  should  be  transferred 
to  his  daughters  at  tvrenty-one  or 
marriage,  and  the  other  settled  on 
them  for  life,  with  remainder  to 
their  children.  There  were  gifts 
over  in  events  which  did  not  hap- 
pen* A  daughter  attained  twenty- 
one  and  died  without  having  been 
married.  Held,  that,  as  to  her 
moiety  directed  to  be  settled,  she 
had  an  absolute  interest,  subject  to 
the  rights  of  her  children,  and 
there  being  none,  her  representa- 
tives were  entitled  to  that  moiety. 
Winckwor^  v.  Winckwor^,  576 
See  Accumulation. 
Legatee. 
Maintenance. 


See  Per  Capita. 

P&R  Stirpes,  1,  2. 
Probate. 

witness. 

1.  Liberty  given  to  a  person  not  a 
party  to  the  suit,  but  who  claim- 
ed 9*  next  of  kin,  upon  an  enquiry 
before  the  Master  to  examine  a 
witness  who  had  already  been 
examined  in  the  cause.  Clark  v. 
Hall.  Page  395 

2.  Solicitors  are  justified  in  obtaining 
from  a  witness,  prior  to  his  exam- 
ination, a  statement  of  the  facts, 
but  it  is  improper  to  obtain  a  state- 
'ment  upon  oath,  unless  required 
for  the  purposes  of  the  cause. 
Harvey  v.  Mount.  439 

See  Foreign  Law,  $,  4, 5, 6,  7,  8. 
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